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STATE VIOLENCE IN KENYA

Foreword

Writing alternative reports is one of the primary activities of the World Organisation
Against Torture (OMCT) and a vital source of information for the United Nations
Treaty Bodies including the Human Rights Committee (HRC). This activity is com-
plementary to giving direct assistance to the victims.

These alternative reports are a valuable source for Independent Experts who analyse
the implementation of the United Nations Human Rights Instruments. With these
reports, it is possible to see the situation as objectively as possible and take a critical
look at government action to eradicate torture and other cruel, inhuman or degrading
treatment or punishment.

Under the aegis of the European Union and the Swiss Confederation, the “State
Compliance” programme presented this report on State violence and torture in
Kenya at the 83rd session (14 March — 1 April 2005) of the Human Rights
Committee, during which the official Kenyan State Report was reviewed.

This report was jointly prepared by three national human rights nongovernmental
organisations (NGOs) in collaboration with OMCT:

e COVAW - The Coalition on Violence Against Women
e CRADLE - Child Rights Advisory and Advancement of Children

Documentation Legal Centre
e ICJ — Kenya — Kenyan Section of the International Commission of Jurists

e KAACR - Kenya Alliance for Child Rights Advisory and Advancement of
Children

Representatives from these NGOs attended the session, briefed the members of the
Committee on the Human Rights situation in Kenya, and presented the alternative
reports and highlighted their main concerns,

This analysis is divided in three parts (i) a general overview on the state violence in
Kenya; (ii) state violence against women and (iii) state violence against children. The
list of issues used for the dialogue between the official delegation and the Committee,
and the concluding observations of the Human Rights Committee are also included
in the document.

Presentation of the coalition

e THE KENYA SECTION OF THE INTERNATIONAL COMMISSION OF JURISTS (IC]J
KENYA) is a member-based, non-governmental, not-for-profit organization that has

the tripartite role of promoting, enforcing and protecting human rights, democracy
and the rule of law. ICJ is a member of the SOS Torture Network.

ICJ Kenya’s mission of promoting the adoption of systems that foster democratic
governance, the rule of law and respect for all human rights is achieved through the
organization of four programmes carried out by the secretariat under the guidance of
the Council, which is elected by the members.
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These programmes are:
1. Policy Research and Advocacy Programme

The Policy Research and Advocacy Programme targets development, interpretation
and implementation of official policy. Research studies and findings enable ICJ-K
to carry out informed advocacy on matters pertaining to human rights, democracy
and the rule of law.

2. Human Rights Education Programme

The Human Rights Education Programme has the objective of imparting legal and
human rights awareness to the Kenyan citizenry. This is currently done through
paralegal extension projects based in rural areas in 6 districts. The programme
enhances access to paralegal and legal services for both legal empowerment of rural
communities as well as access to justice goals.

3. Judiciary Programme

The overall objective of this programme is to work towards ensuring that the
Judiciary is not only independent but is effective and accessible as the cornerstone
institution for safeguarding the rule of law and protection of human rights. It has
the following projects: Public Perceptions Index and Links for Action Project,
Judicial Reform project, the Judicial Training Project and the Women’s Property
and Inheritance Rights Project.
4. International Co-operation Programme
The African Human Rights and Access to Justice Program: the primary objectives of
this programme are to support, preserve and strengthen the legal protection and
enforcement of human rights in sub-Saharan Africa under the rule of law; and to focus
on strengthening legal institutions and structures that will guarantee impartial and
effective protection and enforcement of human rights in the long term. This is a joint
program of IC] Kenya and IC] Sweden, which will be supporting national human
rights litigation and equal justice projects in 16 African countries in eastern, western
and southern Africa.

For more information: Executive Director

Kenya Section of the International Commission of Jurists
Vihiga Road, Kileleshwa

P.O. Box 59743, Nairobi

Tel: 254-020-575981/2

Fax: 254 -020-575982

Email: info@icj-kenya.org

Website: www.icj-kenya.org

e THE COALITION ON VIOLENCE AGAINST WOMEN — KENvA (COVAW-K) is a
women’s human rights organization that is committed to the eradication of all forms
of violence against women in Kenya.

Since its inception, COVAW-K has worked to create a conducive atmosphere for
women to enjoy their rights in the private and public spheres through community
mobilization and sensitisation so that communities can appropriately respond to
violence against women and children in their midst. However, COVAW-K recognizes
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that it is impossible for communities to effectively prevent and respond to violence
against women without appropriate legal and policy backing that can see perpetrators
of violence effectively dealt with by the law, and discrimination against women
eradicated so that women can enjoy the provision of security that can protect them in
their vulnerabilities.

COVAW-K therefore advocates for the government’s commitment to providing secu-
rity for women and protection of their human rights through the domestic law and
international law. Through its advocacy programme, COVAW-K constantly engages
the government and other machinery to lobby for policy and legislative change and
also for the government to commit itself to implementing provisions stipulated in dif-
ferent human rights instruments by ensuring that the government signs, ratifies and
domesticates these instruments.

For more information: Executive Director

info@covaw.or.ke

e KENYA ALLIANCE FOR ADVANCEMENT OF CHILDREN (KAACR) was started in
1988, as a National NGO Liaison Committee on the rights of the child. The goal of
the committee was to popularize the draft United Nations Convention on the Rights
of the Child (UNCRC) and to lobby the Government to adopt and ratify the
UNCRC after it came into force. KAACR, which is a national umbrella body, was
registered under the NGO Coordination Act as an NGO in 1995. KAACR has mem-
bership of 180 NGO’s and CBO’s working with children.
KAACR’s mission is to promote the realization of children’s rights, both girls and boys
in Kenya. Its vision is that girls and boys shall live in a society, which provides them
with the right to survive, develop and participate in decision-making and enjoy special
protection against all forms of discrimination, neglect, cruelty and exploitation.
KAARC believes that:
- Children are equal partners in all actions concerning their well-being and devel-
opment;
- Children should grow in an environment that guarantees them full rights to sur-
vival, development and participation;
- Families are the basic unit of care and nurturing for a child but NGOs, civil soci-
ety and government must support them in this task;
- Every child is entitled to equity and justice, irrespective of sex, age, colour, creed,
religion, ability or disability; and
- It is the duty of the government to provide an enabling environment and an insti-
tutional framework for the full realization of children’s rights in Kenya.

For more information: Executive Director
P.O. Box 73637, 00200 Nairobi

Tel: 020-4450256/7

Fax: 4450092

Email: kaacr@kaacr.com

infor@kaacr.com

Website: www.kaacr.com



8

STATE VIOLENCE IN KENYA

e THE CHILD RIGHTS ADVISORY DOCUMENTATION AND LEGAL CENTRE (otherwise
known as THE CRADLE) is a non-governmental, non-partisan and non-profit making
organization committed to the promotion and protection of the rights of the child,
with a focus on the girl-child. The CRADLE was founded in 1997 to respond to the
need of providing legal aid to children in conflict with the law and those in need of
care and protection of the law. It was thereafter officially launched in 1998 on the eve
of the celebrations of the 50th anniversary of the Universal Declaration of Human
Rights to symbolically mark the choice of a human rights approach to cases of child
abuse. The CRADLE was institutionalized in 1999 by setting up a pilot legal clinic.
The CRADLE has since continued offering legal services to children.
The CRADLE is an organization that is committed to the promotion, protection and
enhancement of the rights of the child through legal aid, advocacy, law reform, rights
monitoring and documentation. The CRADLE runs five programs in furtherance of
its objectives namely:
(a) The Legal Aid Program.
(b) The Law Reform and Impact Litigation.
(c) Legal Awareness/Education.
(d) Human Rights Research, Monitoring and Documentation.
(e) Advocacy, lobbying and networking.
The vision of the CRADLE is a just society that provides a protective and nurturing
environment to the child. Its mission is to promote, protect and enhance the rights of
the child and to contribute towards the promotion and enhancement of the status of
women by improving the status of the girl-child.
The CRADLE objectives are the following:
- To promote, protect and enhance the legal status and human rights of the child,
with a special emphasis on the girl-child.
- To influence policy, law reform and change in practices and traditions that are
harmful to the child and discriminative of the girl-child.
- To lobby for a child-friendly justice system.
- To contribute to the general development of human rights in the country with a
focus on improving the legal, economic, political and social status of women by
improving the status of the girl-child.

- To work towards the eradication of violence against children.

For more information: The CRADLE — the Children’s Foundation, Flat 2
Opposite Wood Avenue Apartments

Wood Avenue, Off Argwings Kodhek Road, Kilimani, Nairobi

Postal Address: P.O. Box 10101, 00100 GPO, Nairobi, Kenya

Tel: +254 (0)20 574575/6

Fax: +254 (0)20 2710156

Mobile: 0734 798199 or 0722 201875

Email: cradle@wananchi.com

Website: www.thecradle.org
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1. General background

Mzee Jomo Kenyatta’s tenure (1964-1978)

Kenya gained its Independence in 1963 and became a republic in 1964. Mzee
Jomo Kenyatta was the first president of the Republic of Kenya. In his tenure,
several political leaders were assassinated, these include, Pio Gama Pinto, Tom
Mboya and Josiah Mwangi Kariuki. The government promised to investigate
those deaths. In the case of Pio Gama Pinto, Mr. Kisilu was charged, convict-
ed and sentenced with his murder while in the case of Mr. Mboya, Mr.
Nahashon Njenga was identified as the one who pulled the trigger. The case
of Mr. ] M Mwangi remains unresolved to date and his killers have never been
brought to justice.

President Kenyatta’s regime did not tolerate dissent. It is reported that politi-
cian Martin Shikuku was sent to prison for proclaiming Kenya African
National Union (KANU), the only political party then, dead in 1975. He was
in prison at the same time with literary scholar Ngugi wa Thiong’o. Ngugi in
his memoirs recounts that prison authorities used illness as a tool of oppres-
sion. Martin Shikuku was many times left for the dead, his condition worsen-
ing by the day. A few times Shikuku went on hunger strike to protest his ill-
treatment.

Hon Daniel Arap Moi’s tenure (1978-2002)

For some long period of time Kenya was a de facto one party State but the
Constitution was amended in 1982 to make it a de jure one party State till
1991 when Section 2A was repealed!.

During the one party KANU repressive regime in Kenya, those who were
deemed to be a threat to the government of the day were held for many days
incommunicado. This was operationalized by the now repealed Preservation
of Public Security Act?, which even gave the president, and the minister of
internal security the power to authorize the arrest and detention of an individ-
ual without trial. It was pursuant to this provision of the law that Raila

1 Section 2A was repealed by Act 12 of 1991, s.2. Section 2A proclaimed Kenya a one-
party State.
2 Cap 57 of the Laws of Kenya.
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Odinga, George Anyona, Kenneth Matiba and Charles Rubia were among
others arrested and detained without trial during the clamor for multiparty
democracy. Freedom of expression was not upheld; instead it was criminalized
by sedition, incitement to violence and treason laws. Scores of Kenyan politi-
cians and journalists deemed political opponents have been arraigned in
courts for trials in relation to various charges.> Detention without trial and
torture happened in what were known as Nyayo House Torture Chambers. State
agents particularly the former Directorate of Security Intelligence otherwise
known as Special Branch were accused of serious cases of torture in the cham-
bers. In 1982 there was an unsuccessful coup d’état actempt against President
Moi’s government led by the Air force. The mutineers were tortured and the
ringleader Hezekiah Ochuka and a few others were convicted of treason and
sentenced to death. Indeed these are the last persons to have been executed
before the moratorium.

In the early 1990’ the clamor for multiparty democracy intensified in the
country. Around the clamor there was a lot of torture by the police. Many
opposition politicians were held and harassed by the police with a few opting
to go into exile.* This torture and harassment extended to university students
and their lecturers. Students thought to be anti-government were expelled
from the university. When the NARC government came into power it dealt
with this issue in a favorable way by allowing the persons affected by the
expulsions a chance to go back to the university and complete their studies.
Everybody including the civil societies and the media took up the clamor for
multi-partysm. However, demonstrations and political rallies held around this
issue were brutally dispersed by the police and scores of people are reported to
have been shot dead after a rally held in Nairobi on July Seventh (Saba saba), a
date still commemorated by human rights groups in Kenya to signify the
struggle. The government bowed to the pressure and Section 2A of the
Constitution was amended to allow for Multi-Partysm in Kenya.

In 1990, Hon. Dr. John Ouko a cabinet minister was found murdered.
President Moi established a judicial commission of inquiry headed by Justice
Gicheru to investigate the death but he disbanded the same before it had
completed the inquiry. A Parliamentary Inquiry is still investigating the case.

3 Mirugi Kariuki, ‘Violations of Human Rights Against Political Opponents: The Kenya
Experience’ article published in OMCT/SOS-Torture publication titled “Africa: A new
lease on Life.

4 Mr. Rumba Kinuthia gave his personal experience in an article titled Violations Against

Specific Sectors, The Case of Political Opponents, published as in note 3 above.

































































































































































































































































































































































































































