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AMERICAN CONVENTION ON HUMAN RIGHTS

(Adopted at the Inter-American Specialized Conference on Human Rights,
San José, Costa Rica, 22 November 1969)

Preamble
The American states signatory to the present Convention,

Reaffirming their intention to consolidate in this hemisphere, within the framework of
democratic institutions, a system of personal liberty and social justice based on respect
for the essential rights of man;

Recognizing that the essential rights of man are not derived from one’s being a nation-
al of a certain state, but are based upon attributes of the human personality, and that
they therefore justify international protection in the form of a convention reinforcing or
complementing the protection provided by the domestic law of the American states;

Considering that these principles have been set forth in the Charter of the Organization
of American States, in the American Declaration of the Rights and Duties of Man, and
in the Universal Declaration of Human Rights, and that they have been reaffirmed and
refined in other international instruments, worldwide as well as regional in scope;

Reiterating that, in accordance with the Universal Declaration of Human Rights, the
ideal of free men enjoying freedom from fear and want can be achieved only if condi-
tions are created whereby everyone may enjoy his economic, social, and cultural rights,
as well as his civil and political rights; and

Considering that the Third Special Inter-American Conference (Buenos Aires, 1967)
approved the incorporation into the Charter of the Organization itself of broader stan-
dards with respect to economic, social, and educational rights and resolved that an
inter-American convention on human rights should determine the structure, compe-
tence, and procedure of the organs responsible for these matters,

Have agreed upon the following:
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PART I - STATE OBLIGATIONS AND RIGHTS PROTECTED

CHAPTER I - GENERAL OBLIGATIONS

Article 1. Obligation to Respect Rights

1.

The States Parties to this Convention undertake to respect the rights and freedoms
recognized herein and to ensure to all persons subject to their jurisdiction the free
and full exercise of those rights and freedoms, without any discrimination for rea-
sons of race, color, sex, language, religion, political or other opinion, national or
social origin, economic status, birth, or any other social condition.

For the purposes of this Convention, “person” means every human being.

Article 2. Domestic Legal Effects

Where the exercise of any of the rights or freedoms referred to in Article 1 is not
already ensured by legislative or other provisions, the States Parties undertake to adopt,
in accordance with their constitutional processes and the provisions of this Convention,
such legislative or other measures as may be necessary to give effect to those rights or
freedoms.

CHAPTER II - CIVIL AND POLITICAL RIGHTS

Article 3. Right to Juridical Personality

Every person has the right to recognition as a person before the law.

Article 4. Right to Life

1.

Every person has the right to have his life respected. This right shall be protected
by law and, in general, from the moment of conception. No one shall be arbitrari-
ly deprived of his life.

In countries that have not abolished the death penalty, it may be imposed only for
the most serious crimes and pursuant to a final judgment rendered by a competent
court and in accordance with a law establishing such punishment, enacted prior to
the commission of the crime. The application of such punishment shall not be
extended to crimes to which it does not presently apply.

The death penalty shall not be reestablished in states that have abolished it.

In no case shall capital punishment be inflicted for political offenses or related
common crimes.
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Capital punishment shall not be imposed upon persons who, at the time the crime
was committed, were under 18 years of age or over 70 years of age; nor shall it be
applied to pregnant women.

Every person condemned to death shall have the right to apply for amnesty, pardon,
or commutation of sentence, which may be granted in all cases. Capital punishment
shall not be imposed while such a petition is pending decision by the competent
authority.

Article 5. Right to Humane Treatment

1.

Every person has the right to have his physical, mental, and moral integrity respect-
ed.

No one shall be subjected to torture or to cruel, inhuman, or degrading punishment
or treatment. All persons deprived of their liberty shall be treated with respect for
the inherent dignity of the human person.

Punishment shall not be extended to any person other than the criminal.

Accused persons shall, save in exceptional circumstances, be segregated from con-
victed persons, and shall be subject to separate treatment appropriate to their status
as unconvicted persons.

Minors while subject to criminal proceedings shall be separated from adults and
brought before specialized tribunals, as speedily as possible, so that they may be
treated in accordance with their status as minors.

Punishments consisting of deprivation of liberty shall have as an essential aim the
reform and social readaptation of the prisoners.

Article 6. Freedom from Slavery

1.

No one shall be subject to slavery or to involuntary servitude, which are prohibit-
ed in all their forms, as are the slave trade and traffic in women.

No one shall be required to perform forced or compulsory labor. This provision
shall not be interpreted to mean that, in those countries in which the penalty estab-
lished for certain crimes is deprivation of liberty at forced labor, the carrying out of
such a sentence imposed by a competent court is prohibited. Forced labor shall not
adversely affect the dignity or the physical or intellectual capacity of the prisoner.

For the purposes of this article, the following do not constitute forced or compul-
sory labor:

a. work or service normally required of a person imprisoned in execution of a sen-
tence or formal decision passed by the competent judicial authority. Such work
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or service shall be carried out under the supervision and control of public author-
ities, and any persons performing such work or service shall not be placed at the
disposal of any private party, company, or juridical person;

b. military service and, in countries in which conscientious objectors are recog-
nized, national service that the law may provide for in lieu of military service;

c. service exacted in time of danger or calamity that threatens the existence or the
well-being of the community; or

d. work or service that forms part of normal civic obligations.

Article 7. Right to Personal Liberty

1.
2.

Every person has the right to personal liberty and security.

No one shall be deprived of his physical liberty except for the reasons and under
the conditions established beforehand by the constitution of the State Party con-
cerned or by a law established pursuant thereto.

No one shall be subject to arbitrary arrest or imprisonment.

Anyone who is detained shall be informed of the reasons for his detention and shall
be promptly notified of the charge or charges against him.

Any person detained shall be brought promptly before a judge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to be released without prejudice to the continuation of the pro-
ceedings. His release may be subject to guarantees to assure his appearance for
trial.

Anyone who is deprived of his liberty shall be entitled to recourse to a competent
court, in order that the court may decide without delay on the lawfulness of his
arrest or detention and order his release if the arrest or detention is unlawful. In
States Parties whose laws provide that anyone who believes himself to be threat-
ened with deprivation of his liberty is entitled to recourse to a competent court in
order that it may decide on the lawfulness of such threat, this remedy may not be
restricted or abolished. The interested party or another person in his behalf is enti-
tled to seek these remedies.

No one shall be detained for debt. This principle shall not limit the orders of a com-
petent judicial authority issued for nonfulfillment of duties of support.

Article 8. Right to a Fair Trial

1.

Every person has the right to a hearing, with due guarantees and within a reason-
able time, by a competent, independent, and impartial tribunal, previously estab-
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lished by law, in the substantiation of any accusation of a criminal nature made
against him or for the determination of his rights and obligations of a civil, labor,
fiscal, or any other nature.

Every person accused of a criminal offense has the right to be presumed innocent
so long as his guilt has not been proven according to law. During the proceedings,
every person is entitled, with full equality, to the following minimum guarantees:

a. the right of the accused to be assisted without charge by a translator or inter-
preter, if he does not understand or does not speak the language of the tribunal
or court;

b. prior notification in detail to the accused of the charges against him;
c. adequate time and means for the preparation of his defense;

d. the right of the accused to defend himself personally or to be assisted by legal
counsel of his own choosing, and to communicate freely and privately with his
counsel;

e. the inalienable right to be assisted by counsel provided by the state, paid or not
as the domestic law provides, if the accused does not defend himself personally
or engage his own counsel within the time period established by law;

f. the right of the defense to examine witnesses present in the court and to obtain
the appearance, as witnesses, of experts or other persons who may throw light on
the facts;

g. the right not to be compelled to be a witness against himself or to plead guilty;
and

h. the right to appeal the judgment to a higher court.

A confession of guilt by the accused shall be valid only if it is made without coer-
cion of any kind.

An accused person acquitted by a nonappealable judgment shall not be subjected
to a new trial for the same cause.

Criminal proceedings shall be public, except insofar as may be necessary to protect
the interests of justice.

Article 9. Freedom from Ex Post Facto Laws

No one shall be convicted of any act or omission that did not constitute a criminal
oftense, under the applicable law, at the time it was committed. A heavier penalty shall
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not be imposed than the one that was applicable at the time the criminal offense was
committed. If subsequent to the commission of the offense the law provides for the
imposition of a lighter punishment, the guilty person shall benefit therefrom.

Article 10. Right to Compensation

Every person has the right to be compensated in accordance with the law in the event
he has been sentenced by a final judgment through a miscarriage of justice.

Article 11. Right to Privacy

1.

2.

Everyone has the right to have his honor respected and his dignity recognized.

No one may be the object of arbitrary or abusive interference with his private life,
his family, his home, or his correspondence, or of unlawful attacks on his honor or
reputation.

Everyone has the right to the protection of the law against such interference or
attacks.

Article 12. Freedom of Conscience and Religion

1.

Everyone has the right to freedom of conscience and of religion. This right includes
freedom to maintain or to change one’s religion or beliefs, and freedom to profess
or disseminate one’s religion or beliefs, either individually or together with others,
in public or in private.

No one shall be subject to restrictions that might impair his freedom to maintain or
to change his religion or beliefs.

Freedom to manifest one’s religion and beliefs may be subject only to the limita-
tions prescribed by law that are necessary to protect public safety, order, health, or
morals, or the rights or freedoms of others.

Parents or guardians, as the case may be, have the right to provide for the religious
and moral education of their children or wards that is in accord with their own con-
victions.

Article 13. Freedom of Thought and Expression

1.

Everyone has the right to freedom of thought and expression. This right includes
freedom to seek, receive, and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing, in print, in the form of art, or through any other
medium of one’s choice.
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The exercise of the right provided for in the foregoing paragraph shall not be sub-
ject to prior censorship but shall be subject to subsequent imposition of liability,
which shall be expressly established by law to the extent necessary to ensure:

a. respect for the rights or reputations of others; or
b. the protection of national security, public order, or public health or morals.

The right of expression may not be restricted by indirect methods or means, such
as the abuse of government or private controls over newsprint, radio broadcasting
frequencies, or equipment used in the dissemination of information, or by any other
means tending to impede the communication and circulation of ideas and opinions.

Notwithstanding the provisions of paragraph 2 above, public entertainments may
be subject by law to prior censorship for the sole purpose of regulating access to
them for the moral protection of childhood and adolescence.

Any propaganda for war and any advocacy of national, racial, or religious hatred
that constitute incitements to lawless violence or to any other similar action against
any person or group of persons on any grounds including those of race, color, reli-
gion, language, or national origin shall be considered as offenses punishable by
law.

Article 14. Right of Reply

1.

Anyone injured by inaccurate or offensive statements or ideas disseminated to the
public in general by a legally regulated medium of communication has the right to
reply or to make a correction using the same communications outlet, under such
conditions as the law may establish.

The correction or reply shall not in any case remit other legal liabilities that may
have been incurred.

For the effective protection of honor and reputation, every publisher, and every
newspaper, motion picture, radio, and television company, shall have a person
responsible who is not protected by immunities or special privileges.

Article 15. Right of Assembly

The right of peaceful assembly, without arms, is recognized. No restrictions may be
placed on the exercise of this right other than those imposed in conformity with the
law and necessary in a democratic society in the interest of national security, public
safety or public order, or to protect public health or morals or the rights or freedom of
others.
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Article 16. Freedom of Association

1.

Everyone has the right to associate freely for ideological, religious, political, eco-
nomic, labor, social, cultural, sports, or other purposes.

The exercise of this right shall be subject only to such restrictions established by
law as may be necessary in a democratic society, in the interest of national securi-
ty, public safety or public order, or to protect public health or morals or the rights
and freedoms of others.

The provisions of this article do not bar the imposition of legal restrictions, includ-
ing even deprivation of the exercise of the right of association, on members of the
armed forces and the police.

Article 17. Rights of the Family

1.

The family is the natural and fundamental group unit of society and is entitled to
protection by society and the state.

The right of men and women of marriageable age to marry and to raise a family
shall be recognized, if they meet the conditions required by domestic laws, insofar
as such conditions do not affect the principle of nondiscrimination established in
this Convention.

No marriage shall be entered into without the free and full consent of the intending
spouses.

The States Parties shall take appropriate steps to ensure the equality of rights and
the adequate balancing of responsibilities of the spouses as to marriage, during
marriage, and in the event of its dissolution. In case of dissolution, provision shall
be made for the necessary protection of any children solely on the basis of their
own best interests.

The law shall recognize equal rights for children born out of wedlock and those
born in wedlock.

Article 18. Right to a Name

Every person has the right to a given name and to the surnames of his parents or that
of one of them. The law shall regulate the manner in which this right shall be ensured
for all, by the use of assumed names if necessary.

Article 19. Rights of the Child

Every minor child has the right to the measures of protection required by his condition
as a minor on the part of his family, society, and the state.
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Article 20. Right to Nationality

1.

2.

Every person has the right to a nationality.

Every person has the right to the nationality of the state in whose territory he was
born if he does not have the right to any other nationality.

No one shall be arbitrarily deprived of his nationality or of the right to change it.

Article 21. Right to Property

1.

Everyone has the right to the use and enjoyment of his property. The law may sub-
ordinate such use and enjoyment to the interest of society.

No one shall be deprived of his property except upon payment of just compensa-
tion, for reasons of public utility or social interest, and in the cases and according
to the forms established by law.

Usury and any other form of exploitation of man by man shall be prohibited by law.

Article 22. Freedom of Movement and Residence

1.

Every person lawfully in the territory of a State Party has the right to move about
in it, and to reside in it subject to the provisions of the law.

Every person has the right lo leave any country freely, including his own.

The exercise of the foregoing rights may be restricted only pursuant to a law to the
extent necessary in a democratic society to prevent crime or to protect national
security, public safety, public order, public morals, public health, or the rights or
freedoms of others.

The exercise of the rights recognized in paragraph 1 may also be restricted by law
in designated zones for reasons of public interest.

No one can be expelled from the territory of the state of which he is a national or
be deprived of the right to enter it.

An alien lawfully in the territory of a State Party to this Convention may be
expelled from it only pursuant to a decision reached in accordance with law.

Every person has the right to seek and be granted asylum in a foreign territory, in
accordance with the legislation of the state and international conventions, in the
event he is being pursued for political offenses or related common crimes.

In no case may an alien be deported or returned to a country, regardless of whether
or not it is his country of origin, if in that country his right to life or personal
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freedom is in danger of being violated because of his race, nationality, religion,
social status, or political opinions.

9. The collective expulsion of aliens is prohibited.

Article 23. Right to Participate in Government

1.

Every citizen shall enjoy the following rights and opportunities:

a. to take part in the conduct of public affairs, directly or through freely chosen rep-
resentatives;

b. to vote and to be elected in genuine periodic elections, which shall be by univer-
sal and equal suffrage and by secret ballot that guarantees the free expression of
the will of the voters; and

c. to have access, under general conditions of equality, to the public service of his
country.

The law may regulate the exercise of the rights and opportunities referred to in the
preceding paragraph only on the basis of age, nationality, residence, language, edu-
cation, civil and mental capacity, or sentencing by a competent court in criminal
proceedings.

Article 24. Right to Equal Protection

All persons are equal before the law. Consequently, they are entitled, without discrim-
ination, to equal protection of the law.

Article 25. Right to Judicial Protection

1.

Everyone has the right to simple and prompt recourse, or any other effective
recourse, to a competent court or tribunal for protection against acts that violate his
fundamental rights recognized by the constitution or laws of the state concerned or
by this Convention, even though such violation may have been committed by per-
sons acting in the course of their official duties.

The States Parties undertake:

a. to ensure that any person claiming such remedy shall have his rights determined
by the competent authority provided for by the legal system of the state;

b. to develop the possibilities of judicial remedy; and

c. to ensure that the competent authorities shall enforce such remedies when grant-
ed.
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CHAPTER III - ECONOMIC, SOCIAL, AND CULTURAL RIGHTS

Article 26. Progressive Development

The States Parties undertake to adopt measures, both internally and through interna-
tional cooperation, especially those of an economic and technical nature, with a view
to achieving progressively, by legislation or other appropriate means, the full realiza-
tion of the rights implicit in the economic, social, educational, scientific, and cultural
standards set forth in the Charter of the Organization of American States as amended
by the Protocol of Buenos Aires.

CHAPTER 1V - SUSPENSION OF GUARANTEES, INTERPRETATION,
AND APPLICATION

Article 27. Suspension of Guarantees

1. In time of war, public danger, or other emergency that threatens the independence
or security of a State Party, it may take measures derogating from its obligations
under the present Convention to the extent and for the period of time strictly
required by the exigencies of the situation, provided that such measures are not
inconsistent with its other obligations under international law and do not involve
discrimination on the ground of race, color, sex, language, religion, or social ori-
gin.

2. The foregoing provision does not authorize any suspension of the following arti-
cles: Article 3 (Right to Juridical Personality), Article 4 (Right to Life), Article 5
(Right to Humane Treatment), Article 6 (Freedom from Slavery), Article 9
(Freedom from Ex Post Facto Laws), Article 12 (Freedom of Conscience and
Religion), Article 17 (Rights of the Family), Article 18 (Right to a Name), Article
19 (Rights of the Child), Article 20 (Right to Nationality), and Article 23 (Right to
Participate in Government), or of the judicial guarantees essential for the protection
of such rights.

3. Any State Party availing itself of the right of suspension shall immediately inform
the other States Parties, through the Secretary General of the Organization of
American States, of the provisions the application of which it has suspended, the
reasons that gave rise to the suspension, and the date set for the termination of such
suspension.

Article 28. Federal Clause

1. Where a State Party is constituted as a federal state, the national government of
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such State Party shall implement all the provisions of the Convention over whose
subject matter it exercises legislative and judicial jurisdiction.

2. With respect to the provisions over whose subject matter the constituent units of the
federal state have jurisdiction, the national government shall immediately take suit-
able measures, in accordance with its constitution and its laws, to the end that the
competent authorities of the constituent units may adopt appropriate provisions for
the fulfillment of this Convention.

3. Whenever two or more States Parties agree to form a federation or other type of
association, they shall take care that the resulting federal or other compact contains
the provisions necessary for continuing and rendering effective the standards of this
Convention in the new state that is organized.

Article 29. Restrictions Regarding Interpretation

No provision of this Convention shall be interpreted as:

a. permitting any State Party, group, or person to suppress the enjoyment or exercise
of the rights and freedoms recognized in this Convention or to restrict them to a
greater extent than is provided for herein;

b. restricting the enjoyment or exercise of any right or freedom recognized by virtue
of the laws of any State Party or by virtue of another convention to which one of
the said states is a party;

c. precluding other rights or guarantees that are inherent in the human personality or
derived from representative democracy as a form of government; or

d. excluding or limiting the effect that the American Declaration of the Rights and
Duties of Man and other international acts of the same nature may have.

Article 30. Scope of Restrictions

The restrictions that, pursuant to this Convention, may be placed on the enjoyment or
exercise of the rights or freedoms recognized herein may not be applied except in
accordance with laws enacted for reasons of general interest and in accordance with the
purpose for which such restrictions have been established.

Article 31. Recognition of Other Rights

Other rights and freedoms recognized in accordance with the procedures established in
Articles 76 and 77 may be included in the system of protection of this Convention.
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CHAPTER V - PERSONAL RESPONSIBILITIES

Article 32. Relationship between Duties and Rights

1. Every person has responsibilities to his family, his community, and mankind.

2. The rights of each person are limited by the rights of others, by the security of all,
and by the just demands of the general welfare, in a democratic society.

PART II - MEANS OF PROTECTION

CHAPTER VI - COMPETENT ORGANS

Article 33

The following organs shall have competence with respect to matters relating to the ful-
fillment of the commitments made by the States Parties to this Convention:

a. the Inter-American Commission on Human Rights, referred to as “The
Commission;” and

b. the Inter-American Court of Human Rights, referred to as “The Court.”

CHAPTER VII - INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
Section 1. Organization

Article 34

The Inter-American Commission on Human Rights shall be composed of seven mem-
bers, who shall be persons of high moral character and recognized competence in the
field of human rights.

Article 35
The Commission shall represent all the member countries of the Organization of

American States.

Article 36
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1. The members of the Commission shall be elected in a personal capacity by the
General Assembly of the Organization from a list of candidates proposed by the
governments of the member states.

2. Each of those governments may propose up to three candidates, who may be
nationals of the states proposing them or of any other member state of the
Organization of American States. When a slate of three is proposed, at least one of
the candidates shall be a national of a state other than the one proposing the slate.

Article 37

1. The members of the Commission shall be elected for a term of four years and may
be reelected only once, but the terms of three of the members chosen in the first
election shall expire at the end of two years. Immediately following that election
the General Assembly shall determine the names of those three members by lot.

2. No two nationals of the same state may be members of the Commission.

Article 38

Vacancies that may occur on the Commission for reasons other than the normal expi-
ration of a term shall be filled by the Permanent Council of the Organization in accor-
dance with the provisions of the Statute of the Commission.

Article 39

The Commission shall prepare its Statute, which it shall submit to the General
Assembly for approval. It shall establish its own Regulations.

Article 40

Secretariat services for the Commission shall be furnished by the appropriate special-
ized unit of the General Secretariat of the Organization. This unit shall be provided
with the resources required to accomplish the tasks assigned to it by the Commission.

Section 2. Functions

Article 41

The main function of the Commission shall be to promote respect for and defense of
human rights. In the exercise of its mandate, it shall have the following functions and
powers:

a. to develop an awareness of human rights among the peoples of America;
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b. to make recommendations to the governments of the member states, when it con-
siders such action advisable, for the adoption of progressive measures in favor of
human rights within the framework of their domestic law and constitutional provi-
sions as well as appropriate measures to further the observance of those rights;

c. to prepare such studies or reports as it considers advisable in the performance of its
duties;

d. to request the governments of the member states to supply it with information on
the measures adopted by them in matters of human rights;

e. torespond, through the General Secretariat of the Organization of American States,
to inquiries made by the member states on matters related to human rights and,
within the limits of its possibilities, to provide those states with the advisory serv-
ices they request;

f. to take action on petitions and other communications pursuant to its authority under
the provisions of Articles 44 through 51 of this Convention; and

g. to submit an annual report to the General Assembly of the Organization of
American States.

Article 42

The States Parties shall transmit to the Commission a copy of each of the reports and
studies that they submit annually to the Executive Committees of the Inter-American
Economic and Social Council and the Inter-American Council for Education, Science,
and Culture, in their respective fields, so that the Commission may watch over the pro-
motion of the rights implicit in the economic, social, educational, scientific, and cultur-
al standards set forth in the Charter of the Organization of American States as amend-
ed by the Protocol of Buenos Aires.

Article 43

The States Parties undertake to provide the Commission with such information as it
may request of them as to the manner in which their domestic law ensures the effective
application of any provisions of this Convention.

Section 3. Competence
Article 44
Any person or group of persons, or any nongovernmental entity legally recognized in

one or more member states of the Organization, may lodge petitions with the
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Commission containing denunciations or complaints of violation of this Convention by
a State Party.

Article 45

1.

Any State Party may, when it deposits its instrument of ratification of or adherence
to this Convention, or at any later time, declare that it recognizes the competence
of the Commission to receive and examine communications in which a State Party
alleges that another State Party has committed a violation of a human right set forth
in this Convention.

Communications presented by virtue of this article may be admitted and examined
only if they are presented by a State Party that has made a declaration recognizing
the aforementioned competence of the Commission. The Commission shall not
admit any communication against a State Party that has not made such a declara-
tion.

A declaration concerning recognition of competence may be made to be valid for
an indefinite time, for a specified period, or for a specific case.

Declarations shall be deposited with the General Secretariat of the Organization of
American States, which shall transmit copies thereof to the member states of that
Organization.

Article 46

Admission by the Commission of a petition or communication lodged in accor-
dance with Articles 44 or 45 shall be subject to the following requirements:

a. that the remedies under domestic law have been pursued and exhausted in accor-
dance with generally recognized principles of international law;

b. that the petition or communication is lodged within a period of six months from
the date on which the party alleging violation of his rights was notified of the
final judgment;

c. that the subject of the petition or communication is not pending in another inter-
national proceeding for settlement; and

d. that, in the case of Article 44, the petition contains the name, nationality, profes-
sion, domicile, and signature of the person or persons or of the legal representa-
tive of the entity lodging the petition.

The provisions of paragraphs 1.a and 1.b of this article shall not be applicable
when:
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a. the domestic legislation of the state concerned does not afford due process of law
for the protection of the right or rights that have allegedly been violated;

b. the party alleging violation of his rights has been denied access to the remedies
under domestic law or has been prevented from exhausting them; or

c. there has been unwarranted delay in rendering a final judgment under the afore-
mentioned remedies.

Article 47

The Commission shall consider inadmissible any petition or communication submitted
under Articles 44 or 45 if:

a. any of the requirements indicated in Article 46 has not been met;

b. the petition or communication does not state facts that tend to establish a viola-
tion of the rights guaranteed by this Convention;

c. the statements of the petitioner or of the state indicate that the petition or com-
munication is manifestly groundless or obviously out of order; or

d. the petition or communication is substantially the same as one previously stud-
ied by the Commission or by another international organization.

Section 4. Procedure

Article 48

1. When the Commission receives a petition or communication alleging violation of
any of the rights protected by this Convention, it shall proceed as follows:

a. If it considers the petition or communication admissible, it shall request informa-
tion from the government of the state indicated as being responsible for the
alleged violations and shall furnish that government a transcript of the pertinent
portions of the petition or communication. This information shall be submitted
within a reasonable period to be determined by the Commission in accordance
with the circumstances of each case.

b. After the information has been received, or after the period established has
elapsed and the information has not been received, the Commission shall ascer-
tain whether the grounds for the petition or communication still exist. If they do
not, the Commission shall order the record to be closed.
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c. The Commission may also declare the petition or communication inadmissible
or out of order on the basis of information or evidence subsequently received.

d. If the record has not been closed, the Commission shall, with the knowledge of
the parties, examine the matter set forth in the petition or communication in
order to verify the facts. If necessary and advisable, the Commission shall carry
out an investigation, for the effective conduct of which it shall request, and the
states concerned shall furnish to it, all necessary facilities.

e. The Commission may request the states concerned to furnish any pertinent infor-
mation and, if so requested, shall hear oral statements or receive written state-
ments from the parties concerned.

f. The Commission shall place itself at the disposal of the parties concerned with a
view to reaching a friendly settlement of the matter on the basis of respect for the
human rights recognized in this Convention.

2. However, in serious and urgent cases, only the presentation of a petition or com-
munication that fulfills all the formal requirements of admissibility shall be neces-
sary in order for the Commission to conduct an investigation with the prior consent
of the state in whose territory a violation has allegedly been committed.

Article 49

If a friendly settlement has been reached in accordance with paragraph 1.f of Article
48, the Commission shall draw up a report, which shall be transmitted to the petition-
er and to the States Parties to this Convention, and shall then be communicated to the
Secretary General of the Organization of American States for publication. This report
shall contain a brief statement of the facts and of the solution reached. If any party in
the case so requests, the fullest possible information shall be provided to it.

Article 50

1.

If a settlement is not reached, the Commission shall, within the time limit estab-
lished by its Statute, draw up a report setting forth the facts and stating its conclu-
sions. If the report, in whole or in part, does not represent the unanimous agreement
of the members of the Commission, any member may attach to it a separate opin-
ion. The written and oral statements made by the parties in accordance with para-
graph 1.e of Article 48 shall also be attached to the report.

The report shall be transmitted to the states concerned, which shall not be at liber-
ty to publish it.

In transmitting the report, the Commission may make such proposals and recom-
mendations as it sees fit.
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Article 51

1.

If, within a period of three months from the date of the transmittal of the report of
the Commission to the states concerned, the matter has not either been settled or
submitted by the Commission or by the state concerned to the Court and its juris-
diction accepted, the Commission may, by the vote of an absolute majority of its
members, set forth its opinion and conclusions concerning the question submitted
for its consideration.

Where appropriate, the Commission shall make pertinent recommendations and
shall prescribe a period within which the state is to take the measures that are
incumbent upon it to remedy the situation examined.

When the prescribed period has expired, the Commission shall decide by the vote
of an absolute majority of its members whether the state has taken adequate meas-
ures and whether to publish its report.

CHAPTER VIII - INTER-AMERICAN COURT OF HUMAN RIGHTS

Section 1. Organization

Article 52

1.

The Court shall consist of seven judges, nationals of the member states of the
Organization, elected in an individual capacity from among jurists of the highest
moral authority and of recognized competence in the field of human rights, who
possess the qualifications required for the exercise of the highest judicial functions
in conformity with the law of the state of which they are nationals or of the state
that proposes them as candidates.

No two judges may be nationals of the same state.

Article 53

1.

The judges of the Court shall be elected by secret ballot by an absolute majority
vote of the States Parties to the Convention, in the General Assembly of the
Organization, from a panel of candidates proposed by those states.

Each of the States Parties may propose up to three candidates, nationals of the state
that proposes them or of any other member state of the Organization of American
States. When a slate of three is proposed, at least one of the candidates shall be a
national of a state other than the one proposing the slate.
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Article 54

1.

The judges of the Court shall be elected for a term of six years and may be reelect-
ed only once. The term of three of the judges chosen in the first election shall expire
at the end of three years. Immediately after the election, the names of the three
judges shall be determined by lot in the General Assembly.

2. A judge elected to replace a judge whose term has not expired shall complete the
term of the latter.

3. The judges shall continue in office until the expiration of their term. However, they
shall continue to serve with regard to cases that they have begun to hear and that
are still pending, for which purposes they shall not be replaced by the newly elect-
ed judges.

Article 55

1. If ajudge is a national of any of the States Parties to a case submitted to the Court,
he shall retain his right to hear that case.

2. If one of the judges called upon to hear a case should be a national of one of the
States Parties to the case, any other State Party in the case may appoint a person of
its choice to serve on the Court as an ad hoc judge.

3. If among the judges called upon to hear a case none is a national of any of the States
Parties to the case, each of the latter may appoint an ad hoc judge.

4. An ad hoc judge shall possess the qualifications indicated in Article 52.

5. 1If several States Parties to the Convention should have the same interest in a case,
they shall be considered as a single party for purposes of the above provisions. In
case of doubt, the Court shall decide.

Article 56

Five judges shall constitute a quorum for the transaction of business by the Court.

Article 57

The Commission shall appear in all cases before the Court.

Article 58

1.

The Court shall have its seat at the place determined by the States Parties to the
Convention in the General Assembly of the Organization; however, it may convene
in the territory of any member state of the Organization of American States when
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a majority of the Court considers it desirable, and with the prior consent of the state
concerned. The seat of the Court may be changed by the States Parties to the
Convention in the General Assembly by a two-thirds vote.

2. The Court shall appoint its own Secretary.

3. The Secretary shall have his office at the place where the Court has its seat and
shall attend the meetings that the Court may hold away from its seat.

Article 59

The Court shall establish its Secretariat, which shall function under the direction of the
Secretary of the Court, in accordance with the administrative standards of the General
Secretariat of the Organization in all respects not incompatible with the independence
of the Court. The staff of the Court’s Secretariat shall be appointed by the Secretary
General of the Organization, in consultation with the Secretary of the Court.

Article 60

The Court shall draw up its Statute which it shall submit to the General Assembly for
approval. It shall adopt its own Rules of Procedure.

Section 2. Jurisdiction and Functions

Article 61

1. Only the States Parties and the Commission shall have the right to submit a case to
the Court.

2. In order for the Court to hear a case, it is necessary that the procedures set forth in
Articles 48 and 50 shall have been completed.

Article 62

1. A State Party may, upon depositing its instrument of ratification or adherence to
this Convention, or at any subsequent time, declare that it recognizes as binding,
ipso facto, and not requiring special agreement, the jurisdiction of the Court on all
matters relating to the interpretation or application of this Convention.

2. Such declaration may be made unconditionally, on the condition of reciprocity, for
a specified period, or for specific cases. It shall be presented to the Secretary
General of the Organization, who shall transmit copies thereof to the other mem-
ber states of the Organization and to the Secretary of the Court.
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The jurisdiction of the Court shall comprise all cases concerning the interpretation
and application of the provisions of this Convention that are submitted to it, pro-
vided that the States Parties to the case recognize or have recognized such jurisdic-
tion, whether by special declaration pursuant to the preceding paragraphs, or by a
special agreement.

Article 63

1.

If the Court finds that there has been a violation of a right or freedom protected by
this Convention, the Court shall rule that the injured party be ensured the enjoy-
ment of his right or freedom that was violated. It shall also rule, if appropriate, that
the consequences of the measure or situation that constituted the breach of such
right or freedom be remedied and that fair compensation be paid to the injured

party.

In cases of extreme gravity and urgency, and when necessary to avoid irreparable
damage to persons, the Court shall adopt such provisional measures as it deems
pertinent in matters it has under consideration. With respect to a case not yet sub-
mitted to the Court, it may act at the request of the Commission.

Article 64

1.

The member states of the Organization may consult the Court regarding the inter-
pretation of this Convention or of other treaties concerning the protection of human
rights in the American states. Within their spheres of competence, the organs listed
in Chapter X of the Charter of the Organization of American States, as amended by
the Protocol of Buenos Aires, may in like manner consult the Court.

The Court, at the request of a member state of the Organization, may provide that
state with opinions regarding the compatibility of any of its domestic laws with the
aforesaid international instruments.

Article 65

To each regular session of the General Assembly of the Organization of American
States the Court shall submit, for the Assembly’s consideration, a report on its work
during the previous year. It shall specify, in particular, the cases in which a state has not
complied with its judgments, making any pertinent recommendations.

Section 3. Procedure

Article 66

1.

Reasons shall be given for the judgment of the Court.
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2. [If the judgment does not represent in whole or in part the unanimous opinion of the
judges, any judge shall be entitled to have his dissenting or separate opinion
attached to the judgment.

Article 67

The judgment of the Court shall be final and not subject to appeal. In case of disagree-
ment as to the meaning or scope of the judgment, the Court shall interpret it at the
request of any of the parties, provided the request is made within ninety days from the
date of notification of the judgment.

Article 68

1. The States Parties to the Convention undertake to comply with the judgment of the
Court in any case to which they are parties.

2. That part of a judgment that stipulates compensatory damages may be executed in
the country concerned in accordance with domestic procedure governing the exe-
cution of judgments against the state.

Article 69

The parties to the case shall be notified of the judgment of the Court and it shall be
transmitted to the States Parties to the Convention.

CHAPTER IX - COMMON PROVISIONS

Article 70

1. The judges of the Court and the members of the Commission shall enjoy, from the
moment of their election and throughout their term of office, the immunities
extended to diplomatic agents in accordance with international law. During the
exercise of their official function they shall, in addition, enjoy the diplomatic priv-
ileges necessary for the performance of their duties.

2. Atno time shall the judges of the Court or the members of the Commission be held

liable for any decisions or opinions issued in the exercise of their functions.

Article 71

The position of judge of the Court or member of the Commission is incompatible with
any other activity that might affect the independence or impartiality of such judge or
member, as determined in the respective statutes.
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Article 72

The judges of the Court and the members of the Commission shall receive emoluments
and travel allowances in the form and under the conditions set forth in their statutes,
with due regard for the importance and independence of their office. Such emoluments
and travel allowances shall be determined in the budget of the Organization of
American States, which shall also include the expenses of the Court and its Secretariat.
To this end, the Court shall draw up its own budget and submit it for approval to the
General Assembly through the General Secretariat. The latter may not introduce any
changes in it.

Article 73

The General Assembly may, only at the request of the Commission or the Court, as the
case may be, determine sanctions to be applied against members of the Commission or
judges of the Court when there are justifiable grounds for such action as set forth in the
respective statutes. A vote of a two-thirds majority of the member states of the
Organization shall be required for a decision in the case of members of the Commission
and, in the case of judges of the Court, a two-thirds majority vote of the States Parties
to the Convention shall also be required.

PART III - GENERAL AND TRANSITORY PROVISIONS

CHAPTER X - SIGNATURE, RATIFICATION, RESERVATIONS,
AMENDMENTS, PROTOCOLS, AND DENUNCIATION

Article 74

1. This Convention shall be open for signature and ratification by or adherence of any
member state of the Organization of American States.

2. Ratification of or adherence to this Convention shall be made by the deposit of an
instrument of ratification or adherence with the General Secretariat of the
Organization of American States. As soon as eleven states have deposited
their instruments of ratification or adherence, the Convention shall enter into force.
With respect to any state that ratifies or adheres thereafter, the Convention shall
enter into force on the date of the deposit of its instrument of ratification or adher-
ence.

3. The Secretary General shall inform all member states of the Organization of the
entry into force of the Convention.
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Article 75

This Convention shall be subject to reservations only in conformity with the provisions
of the Vienna Convention on the Law of Treaties signed on May 23, 1969.

Article 76

1.

Proposals to amend this Convention may be submitted to the General Assembly for
the action it deems appropriate by any State Party directly, and by the Commission
or the Court through the Secretary General.

Amendments shall enter into force for the States ratifying them on the date when
two-thirds of the States Parties to this Convention have deposited their respective
instruments of ratification. With respect to the other States Parties, the amendments
shall enter into force on the dates on which they deposit their respective instru-
ments of ratification.

Article 77

1.

In accordance with Article 31, any State Party and the Commission may submit
proposed protocols to this Convention for consideration by the States Parties at the
General Assembly with a view to gradually including other rights and freedoms
within its system of protection.

Each protocol shall determine the manner of its entry into force and shall be applied
only among the States Parties to it.

Article 78

1.

The States Parties may denounce this Convention at the expiration of a five-year
period from the date of its entry into force and by means of notice given one year
in advance. Notice of the denunciation shall be addressed to the Secretary General
of the Organization, who shall inform the other States Parties.

Such a denunciation shall not have the effect of releasing the State Party concerned
from the obligations contained in this Convention with respect to any act that may
constitute a violation of those obligations and that has been taken by that state prior
to the effective date of denunciation.
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CHAPTER XI - TRANSITORY PROVISIONS

Section 1. Inter-American Commission on Human Rights

Article 79

Upon the entry into force of this Convention, the Secretary General shall, in writing,
request each member state of the Organization to present, within ninety days, its can-
didates for membership on the Inter-American Commission on Human Rights. The
Secretary General shall prepare a list in alphabetical order of the candidates presented,
and transmit it to the member states of the Organization at least thirty days prior to the
next session of the General Assembly.

Article 80

The members of the Commission shall be elected by secret ballot of the General
Assembly from the list of candidates referred to in Article 79. The candidates who
obtain the largest number of votes and an absolute majority of the votes of the repre-
sentatives of the member states shall be declared elected. Should it become necessary
to have several ballots in order to elect all the members of the Commission, the candi-
dates who receive the smallest number of votes shall be eliminated successively, in the
manner determined by the General Assembly.

Section 2. Inter-American Court of Human Rights

Article 81

Upon the entry into force of this Convention, the Secretary General shall, in writing,
request each State Party to present, within ninety days, its candidates for membership
on the Inter-American Court of Human Rights. The Secretary General shall prepare a
list in alphabetical order of the candidates presented and transmit it to the States Parties
at least thirty days prior to the next session of the General Assembly.

Article 82

The judges of the Court shall be elected from the list of candidates referred to in Article
81, by secret ballot of the States Parties to the Convention in the General Assembly. The
candidates who obtain the largest number of votes and an absolute majority of the votes
of the representatives of the States Parties shall be declared elected. Should it become
necessary to have several ballots in order to elect all the judges of the Court, the can-
didates who receive the smallest number of votes shall be eliminated successively, in
the manner determined by the States Parties.
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AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN

(Approved by the Ninth International Conference of American States,
Bogotd, Colombia, 1948)

WHEREAS:

The American peoples have acknowledged the dignity of the individual, and their
national constitutions recognize that juridical and political institutions, which regulate
life in human society, have as their principal aim the protection of the essential rights
of man and the creation of circumstances that will permit him to achieve spiritual and
material progress and attain happiness;

The American States have on repeated occasions recognized that the essential rights of
man are not derived from the fact that he is a national of a certain state, but are based
upon attributes of his human personality;

The international protection of the rights of man should be the principal guide of an
evolving American law;

The affirmation of essential human rights by the American States together with the
guarantees given by the internal regimes of the states establish the initial system of pro-
tection considered by the American States as being suited to the present social and
juridical conditions, not without a recognition on their part that they should increasing-
ly strengthen that system in the international field as conditions become more favor-
able,

The Ninth International Conference of American States
AGREES:

To adopt the following

AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN
Preamble

All men are born free and equal, in dignity and in rights, and, being endowed by nature
with reason and conscience, they should conduct themselves as brothers one to anoth-
er.
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The fulfillment of duty by each individual is a prerequisite to the rights of all. Rights
and duties are interrelated in every social and political activity of man. While rights
exalt individual liberty, duties express the dignity of that liberty.

Duties of a juridical nature presuppose others of a moral nature which support them in
principle and constitute their basis.

Inasmuch as spiritual development is the supreme end of human existence and the high-
est expression thereof, it is the duty of man to serve that end with all his strength and
resources.

Since culture is the highest social and historical expression of that spiritual develop-
ment, it is the duty of man to preserve, practice and foster culture by every means with-
in his power.

And, since moral conduct constitutes the noblest flowering of culture, it is the duty of
every man always to hold it in high respect.

CHAPTER ONE
Rights

Article 1. Every human being has the Right to life, liberty and personal secu-
right to life, liberty and the security of rity.
his person.

Article II. All persons are equal before Right to equality before law.
the law and have the rights and duties

established in this Declaration, without

distinction as to race, sex, language,

creed or any other factor.

Article III. Every person has the right Right to religious freedom and wor-
freely to profess a religious faith, and to ship.

manifest and practice it both in public

and in private.

Article IV. Every person has the right to Right to freedom of investigation, opin-
freedom of investigation, of opinion, ion, expression and dissemination.
and of the expression and dissemina-

tion of ideas, by any medium whatso-

ever.
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Article V. Every person has the right to
the protection of the law against abu-
sive attacks upon his honor, his reputa-
tion, and his private and family life.

Article VI. Every person has the right
to establish a family, the basic element
of society, and to receive protection
therefor.

Article VII. All women, during preg-
nancy and the nursing period, and all
children have the right to special pro-
tection, care and aid.

Article VIII. Every person has the right
to fix his residence within the territory
of the state of which he is a national, to
move about freely within such territory,
and not to leave it except by his own
will.

Article IX. Every person has the right
to the inviolability of his home.

Article X. Every person has the right to
the inviolability and transmission of his
correspondence.

Article XI. Every person has the right
to the preservation of his health through
sanitary and social measures relating to
food, clothing, housing and medical
care, to the extent permitted by public
and community resources.

Article XII. Every person has the right
to an education, which should be based
on the principles of liberty, morality
and human solidarity.
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Likewise every person has the right to
an education that will prepare him to
attain a decent life, to raise his standard
of living, and to be a useful member of
society.

The right to an education includes the
right to equality of opportunity in every
case, in accordance with natural talents,
merit and the desire to utilize the
resources that the state or the commu-
nity is in a position to provide.

Every person has the right to receive,
free, at least a primary education.

Article XIII. Every person has the right
to take part in the cultural life of the
community, to enjoy the arts, and to
participate in the benefits that result
from intellectual progress, especially
scientific discoveries.

He likewise has the right to the protec-
tion of his moral and material interests
as regards his inventions or any literary,
scientific or artistic works of which he
is the author.

Article XIV. Every person has the right
to work, under proper conditions, and
to follow his vocation freely, insofar as
existing conditions of employment per-
mit.

Every person who works has the right
to receive such remuneration as will, in
proportion to his capacity and skill,
assure him a standard of living suitable
for himself and for his family.
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Article XV. Every person has the right
to leisure time, to wholesome recre-
ation, and to the opportunity for advan-
tageous use of his free time to his spir-
itual, cultural and physical benefit.

Article XVI. Every person has the right
to social security which will protect
him from the consequences of unem-
ployment, old age, and any disabilities
arising from causes beyond his control
that make it physically or mentally
impossible for him to earn a living.

Article XVII. Every person has the
right to be recognized everywhere as a
person having rights and obligations,
and to enjoy the basic civil rights.

Article XVIII. Every person may resort
to the courts to ensure respect for his
legal rights. There should likewise be
available to him a simple, brief proce-
dure whereby the courts will protect
him from acts of authority that, to his
prejudice, violate any fundamental con-
stitutional rights.

Article XIX. Every person has the right
to the nationality to which he is entitled
by law and to change it, if he so wish-
es, for the nationality of any other
country that is willing to grant it to him.

Article XX. Every person having legal
capacity is entitled to participate in the
government of his country, directly or
through his representatives, and to take
part in popular elections, which shall be
by secret ballot, and shall be honest,
periodic and free.
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Article XXI. Every person has the right
to assemble peaceably with others in a
formal public meeting or an informal
gathering, in connection with matters
of common interest of any nature.

Article XXI. Every person has the right
to assemble peaceably with others in a
formal public meeting or an informal
gathering, in connection with matters
of common interest of any nature.

Article XXIII. Every person has a right
to own such private property as meets
the essential needs of decent living and
helps to maintain the dignity of the
individual and of the home.

Article XXIV. Every person has the
right to submit respectful petitions to
any competent authority, for reasons of
either general or private interest, and
the right to obtain a prompt decision
thereon.

Article XXV. No person may be
deprived of his liberty except in the
cases and according to the procedures
established by pre-existing law.

No person may be deprived of liberty
for nonfulfillment of obligations of a
purely civil character.

Every individual who has been
deprived of his liberty has the right to
have the legality of his detention ascer-
tained without delay by a court, and the
right to be tried without undue delay or,
otherwise, to be released. He also has
the right to humane treatment during
the time he is in custody.
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Article XXVI. Every accused person is
presumed to be innocent until proved

guilty.

Every person accused of an offense has
the right to be given an impartial and
public hearing, and to be tried by courts
previously established in accordance
with pre-existing laws, and not to
receive cruel, infamous or unusual pun-
ishment.

Article XXVIIL. Every person has the
right, in case of pursuit not resulting
from ordinary crimes, to seek and
receive asylum in foreign territory, in
accordance with the laws of each coun-
try and with international agreements.

Article XXVIIIL. The rights of man are
limited by the rights of others, by the
security of all, and by the just demands
of the general welfare and the advance-
ment of democracy.

Right to due process of law.

Right of asylum.

Scope of the rights of man.

CHAPTER TWO

Article XXIX. It is the duty of the indi-
vidual so to conduct himself in relation
to others that each and every one may
fully form and develop his personality.

Article XXX. It is the duty of every
person to aid, support, educate and pro-
tect his minor children, and it is the
duty of children to honor their parents
always and to aid, support and protect
them when they need it.

Duties
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Article XXXI. It is the duty of every
person to acquire at least an elementary
education.

Article XXXII. It is the duty of every
person to vote in the popular elections
of the country of which he is a nation-
al, when he is legally capable of doing
SO.

Article XXXIII. It is the duty of every
person to obey the law and other legiti-
mate commands of the authorities of
his country and those of the country in
which he may be.

Article XXXIV. It is the duty of every
able-bodied person to render whatever
civil and military service his country
may require for its defense and preser-
vation, and, in case of public disaster,
to render such services as may be in his
power.

It is likewise his duty to hold any pub-
lic office to which he may be elected by
popular vote in the state of which he is
a national.

Article XXXV. It is the duty of every
person to cooperate with the state and
the community with respect to social
security and welfare, in accordance
with his ability and with existing cir-
cumstances.

Article XXXVI. It is the duty of every
person to pay the taxes established by
law for the support of public services.

Duty to receive instruction.

Duty to vote.

Duty to obey the law

Duty to serve the community and the
nation.

Duties with respect to social security
and welfare.

Duty to pay taxes.
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Article XXXVIL It is the duty of every
person to work, as far as his capacity
and possibilities permit, in order to
obtain the means of livelihood or to
benefit his community.

Article XXXVIIL It is the duty of every
person to refrain from taking part in
political activities that, according to
law, are reserved exclusively to the cit-
izens of the state in which he is an
alien.
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STATUTE OF THE
INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

Approved by Resolution N° 447 taken by the General Assembly of the OAS at its Ninth
Regular Session, held in La Paz, Bolivia, October 1979

I. NATURE AND PURPOSES

Article 1

1.

The Inter-American Commission on Human Rights is an organ of the Organization
of the American States, created to promote the observance and defense of human
rights and to serve as consultative organ of the Organization in this matter.

2. For the purposes of the present Statute, human rights are understood to be:
a. The rights set forth in the American Convention on Human Rights, in relation to
the States Parties thereto;
b. The rights set forth in the American Declaration of the Rights and Duties of Man,
in relation to the other member states.
II. MEMBERSHIP AND STRUCTURE
Article 2
1. The Inter-American Commission on Human Rights shall be composed of seven
members, who shall be persons of high moral character and recognized competence
in the field of human rights.
2. The Commission shall represent all the member states of the Organization.
Article 3

1.

The members of the Commission shall be elected in a personal capacity by the
General Assembly of the Organization from a list of candidates proposed by the
governments of the member states.
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2. Each government may propose up to three candidates, who may be nationals of the
state proposing them or of any other member state of the Organization. When a
slate of three is proposed, at least one of the candidates shall be a national of a state
other then the proposing state.

Article 4

1. At least six months prior to completion of the terms of office for which the mem-
bers of the Commission were elected,[1] the Secretary General shall request, in
writing, each member state of the Organization to present its candidates within 90
days.

2. The Secretary General shall prepare a list in alphabetical order of the candidates
nominated, and shall transmit it to the member states of the Organization at least
thirty days prior to the next General Assembly.

Article 5

The members of the Commission shall be elected by secret ballot of the General
Assembly from the list of candidates referred to in Article 4(2). The candidates who
obtain the largest number of votes and an absolute majority of the votes of the member
states shall be declared elected. Should it become necessary to hold several ballots to
elect all the members of the Commission, the candidates who receive the smallest num-
ber of votes shall be eliminated successively, in the manner determined by the General
Assembly.

Article 6

The members of the Commission shall be elected for a term of four years and may be
reelected only once. Their terms of office shall begin on January 1 of the year follow-
ing the year in which they are elected.

Article 7

No two nationals of the same state may be members of the Commission.

Article 8

1. Membership on the Inter-American Commission on Human Rights is incompatible
with engaging in other functions that might affect the independence or impartiali-
ty of the member or the dignity or prestige of his post on the Commission.

2. The Commission shall consider any case that may arise regarding incompatibility
in accordance with the provisions of the first paragraph of this Article, and in accor-
dance with the procedures provided by its Regulations.

If the Commission decides, by an affirmative vote of a least five of its members,
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that a case of incompatibility exists, it will submit the case, with its background, to
the General Assembly for decision.

3. A declaration of incompatibility by the General Assembly shall be adopted by a
majority of two thirds of the member states of the Organization and shall occasion
the immediate removal of the member of the Commission from his post, but it shall
not invalidate any action in which he may have participated.

Article 9

The duties of the members of the Commission are:

1.

Except when justifiably prevented, to attend the regular and special meetings the
Commission holds at its permanent headquarters or in any other place to which it
may have decided to move temporarily.

To serve, except when justifiably prevented, on the special committees which the
Commission may form to conduct on-site observations, or to perform any other
duties within their ambit.

To maintain absolute secrecy about all matters which the Commission deems con-
fidential.

To conduct themselves in their public and private life as befits the high moral
authority of the office and the importance of the mission entrusted to the
Commission.

Article 10

1.

If a member commits a serious violation of any of the duties referred to in Article
9, the Commission, on the affirmative vote of five of its members, shall submit the
case to the General Assembly of the Organization, which shall decide whether he
should be removed from office.

The Commission shall hear the member in question before taking its decision.

Article 11

1.

3.

When a vacancy occurs for reasons other than the normal completion of a mem-
ber’s term of office, the Chairman of the Commission shall immediately notify the
Secretary General of the Organization, who shall in turn inform the member states
of the Organization.

In order to fill vacancies, each government may propose a candidate within a peri-
od of 30 days from the date of receipt of the Secretary General’s communication
that a vacancy has occurred.

The Secretary General shall prepare an alphabetical list of the candidates and shall
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transmit it to the Permanent Council of the Organization, which shall fill the vacan-
cy.

4. When the term of office is due to expire within six months following the date on
which a vacancy occurs, the vacancy shall not be filled.

Article 12

1. In those member states of the Organization that are Parties to the American
Convention on Human Rights, the members of the Commission shall enjoy, from
the time of their election and throughout their term of office, such immunities as
are granted to diplomatic agents under international law. While in office, they
shall also enjoy the diplomatic privileges required for the performance of their
duties.

2. In those member states of the Organization that are not Parties to the American
Convention on Human Rights, the members of the Commission shall enjoy the
privileges and immunities pertaining to their posts that are required for them to per-
form their duties with independence.

3. The system of privileges and immunities of the members of the Commission may
be regulated or supplemented by multilateral or bilateral agreements between the
Organization and the member states.

Article 13

The members of the Commission shall receive travel allowances and per diem and fees,
as appropriate, for their participation in the meetings of the Commission or in other
functions which the Commission, in accordance with its Regulations, entrusts to them,
individually or collectively. Such travel and per diem allowances and fees shall be
included in the budget of the Organization, and their amounts and conditions shall be
determined by the General Assembly.

Article 14

1. The Commission shall have a Chairman, a First Vice-Chairman and a Second Vice-
Chairman, who shall be elected by an absolute majority of its members for a peri-
od of one year; they may be re-elected only once in each four-year period.

2. The Chairman and the two Vice-Chairmen shall be the officers of the Commission,
and their functions shall be set forth in the Regulations.

Article 15

The Chairman of the Commission may go to the Commission’s headquarters and
remain there for such time as may be necessary for the performance of his duties.
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III. HEADQUARTERS AND MEETINGS

Article 16

1.
2.

The headquarters of the Commission shall be in Washington, D.C.

The Commission may move to and meet in the territory of any American State
when it so decides by an absolute majority of votes, and with the consent, or at the
invitation of the government concerned.

The Commission shall meet in regular and special sessions, in conformity with the
provisions of the Regulations.

Article 17

1.
2.

An absolute majority of the members of the Commission shall constitute a quorum.

In regard to those States that are Parties to the Convention, decisions shall be taken
by an absolute majority vote of the members of the Commission in those cases
established by the American Convention on Human Rights and the present Statute.
In other cases, an absolute majority of the members present shall be required.

In regard to those States that are not Parties to the Convention, decisions shall be
taken by an absolute majority vote of the members of the Commission, except in
matters of procedure, in which case, the decisions shall be taken by simple major-

1ty.

IV. FUNCTIONS AND POWERS

Article 18

The Commission shall have the following powers with respect to the member states of
the Organization of American States:

a.

b.

to develop an awareness of human rights among the peoples of the Americas;

to make recommendations to the governments of the states on the adoption of pro-
gressive measures in favor of human rights in the framework of their legislation,
constitutional provisions and international commitments, as well as appropriate
measures to further observance of those rights;

to prepare such studies or reports as it considers advisable for the performance of
its duties;

to request that the governments of the states provide it with reports on measures
they adopt in matters of human rights;

219



THE PROHIBITION OF TORTURE AND ILL-TREATMENT IN THE INTER-AMERICAN HUMAN RIGHTS SYSTEM
A HANDBOOK FOR VICTIMS AND THEIR ADVOCATES

to respond to inquiries made by any member state through the General Secretariat
of the Organization on matters related to human rights in the state and, within its
possibilities, to provide those states with the advisory services they request;

to submit an annual report to the General Assembly of the Organization, in which
due account shall be taken of the legal regime applicable to those States Parties to
the American Convention on Human Rights and of that system applicable to those
that are not Parties;

to conduct on-site observations in a state, with the consent or at the invitation of the
government in question; and

to submit the program-budget of the Commission to the Secretary General, so that
he may present it to the General Assembly.

Article 19

With respect to the States Parties to the American Convention on Human Rights, the
Commission shall discharge its duties in conformity with the powers granted under the
Convention and in the present Statute, and shall have the following powers in addition
to those designated in Article 18:

a.

to act on petitions and other communications, pursuant to the provisions of Articles
44 to 51 of the Convention;

to appear before the Inter-American Court of Human Rights in cases provided for
in the Convention;

to request the Inter-American Court of Human Rights to take such provisional
measures as it considers appropriate in serious and urgent cases which have not yet
been submitted to it for consideration, whenever this becomes necessary to prevent
irreparable injury to persons;

to consult the Court on the interpretation of the American Convention on Human
Rights or of other treaties concerning the protection of human rights in the
American states;

to submit additional draft protocols to the American Convention on Human Rights
to the General Assembly, in order to progressively include other rights and free-
doms under the system of protection of the Convention, and

to submit to the General Assembly, through the Secretary General, proposed
amendments to the American Convention on Human Rights, for such action as the
General Assembly deems appropriate.

Article 20

In relation to those member states of the Organization that are not parties to the
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American Convention on Human Rights, the Commission shall have the following
powers, in addition to those designated in Article 18:

a.

to pay particular attention to the observance of the human rights referred to in
Articles 1, II, III, IV, XVIII, XXV, and XXVI of the American Declaration of the
Rights and Duties of Man;

to examine communications submitted to it and any other available information, to
address the government of any member state not a Party to the Convention for
information deemed pertinent by this Commission, and to make recommendations
to it, when it finds this appropriate, in order to bring about more effective obser-
vance of fundamental human rights; and,

to verify, as a prior condition to the exercise of the powers granted under subpara-

graph b. above, whether the domestic legal procedures and remedies of each mem-
ber state not a Party to the Convention have been duly applied and exhausted.

V. SECRETARIAT

Article 21

1.

The Secretariat services of the Commission shall be provided by a specialized
administrative unit under the direction of an Executive Secretary. This unit shall
be provided with the resources and staff required to accomplish the tasks the
Commission may assign to it.

The Executive Secretary, who shall be a person of high moral character and recog-
nized competence in the field of human rights, shall be responsible for the work of
the Secretariat and shall assist the Commission in the performance of its duties in
accordance with the Regulations.

The Executive Secretary shall be appointed by the Secretary General of the
Organization, in consultation with the Commission. Furthermore, for the
Secretary General to be able to remove the Executive Secretary, he shall consult
with the Commission and inform its members of the reasons for his decision.

VI. STATUTE AND REGULATIONS

Article 22

1.
2.

The present Statute may be amended by the General Assembly.

The Commission shall prepare and adopt its own Regulations, in accordance with
the present Statute.
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Article 23

1.

In accordance with the provisions of Articles 44 to 51 of the American Convention
on Human Rights, the Regulations of the Commission shall determine the proce-
dure to be followed in cases of petitions or communications alleging violation of
any of the rights guaranteed by the Convention, and imputing such violation to any
State Party to the Convention.

If the friendly settlement referred to in Articles 44-51 of the Convention is not
reached, the Commission shall draft, within 180 days, the report required by Article
50 of the Convention.

Article 24

1.

The Regulations shall establish the procedure to be followed in cases of communi-
cations containing accusations or complaints of violations of human rights
imputable to States that are not Parties to the American Convention on Human
Rights.

The Regulations shall contain, for this purpose, the pertinent rules established in
the Statute of the Commission approved by the Council of the Organization in res-
olutions adopted on May 25 and June 8, 1960, with the modifications and amend-
ments introduced by Resolution XXII of the Second Special Inter-American
Conference, and by the Council of the Organization at its meeting held on April 24,
1968, taking into account resolutions CP/RES. 253 (343/78), “Transition from the
present Inter-American Commission on Human Rights to the Commission provid-
ed for in the American Convention on Human Rights,” adopted by the Permanent
Council of the Organization on September 20, 1979.

VII. TRANSITORY PROVISIONS

Article 25

Until the Commission adopts its new Regulations, the current Regulations
(OEA/Ser.L/VIL. 17, doc. 26) shall apply to all the member states of the Organization.

Article 26

1.

The present Statute shall enter into effect 30 days after its approval by the General
Assembly.

The Secretary General shall order immediate publication of the Statute, and shall
give it the widest possible distribution.
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STATUTE OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS

Adopted by the General Assembly of the OAS at its Ninth Regular Session, held in La
Paz, Bolivia, October 1979 (Resolution N° 448)

CHAPTER I
GENERAL PROVISIONS

Article 1. Nature and Legal Organization

The Inter-American Court of Human Rights is an autonomous judicial institution
whose purpose is the application and interpretation of the American Convention on
Human Rights. The Court exercises its functions in accordance with the provisions of
the aforementioned Convention and the present Statute.

Article 2. Jurisdiction

The Court shall exercise adjudicatory and advisory jurisdiction:

1. Its adjudicatory jurisdiction shall be governed by the provisions of Articles 61, 62
and 63 of the Convention, and

2. Its advisory jurisdiction shall be governed by the provisions of Article 64 of the
Convention.

Article 3. Seat

1. The seat of the Court shall be San José, Costa Rica; however, the Court may con-
vene in any member state of the Organization of American States (OAS) when a
majority of the Court considers it desirable, and with the prior consent of the State
concerned.

2. The seat of the Court may be changed by a vote of two-thirds of the States Parties
to the Convention, in the OAS General Assembly.
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CHAPTER I
COMPOSITION OF THE COURT

Article 4. Composition

1.

The Court shall consist of seven judges, nationals of the member states of the OAS,
elected in an individual capacity from among jurists of the highest moral authority
and of recognized competence in the field of human rights, who possess the quali-
fications required for the exercise of the highest judicial functions under the law of
the State of which they are nationals or of the State that proposes them as candi-
dates.

No two judges may be nationals of the same State.

Article 5. Judicial Terms

1.

The judges of the Court shall be elected for a term of six years and may be reelect-
ed only once. A judge elected to replace a judge whose term has not expired shall
complete that term.

The terms of office of the judges shall run from January 1 of the year following that
of their election to December 31 of the year in which their terms expire.

The judges shall serve until the end of their terms. Nevertheless, they shall contin-
ue to hear the cases they have begun to hear and that are still pending, and shall not
be replaced by the newly elected judges in the handling of those cases.

Article 6. Election of the Judges - Date

1.

Election of judges shall take place, insofar as possible, during the session of the
OAS General Assembly immediately prior to the expiration of the term of the out-
going judges.

Vacancies on the Court caused by death, permanent disability, resignation or dis-
missal of judges shall, insofar as possible, be filled at the next session of the OAS
General Assembly. However, an election shall not be necessary when a vacancy
occurs within six months of the expiration of a term.

If necessary in order to preserve a quorum of the Court, the States Parties to the
Convention, at a meeting of the OAS Permanent Council, and at the request of the
President of the Court, shall appoint one or more interim judges who shall serve
until such time as they are replaced by elected judges.

Article 7. Candidates

1.

Judges shall be elected by the States Parties to the Convention, at the OAS General
Assembly, from a list of candidates nominated by those States.
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Each State Party may nominate up to three candidates, nationals of the state that
proposes them or of any other member state of the OAS.

When a slate of three is proposed, at least one of the candidates must be a nation-
al of a state other than the nominating state.

Article 8. Election - Preliminary Procedures

1.

Six months prior to expiration of the terms to which the judges of the Court were
elected, the Secretary General of the OAS shall address a written request to each
State Party to the Convention that it nominate its candidates within the next ninety
days.

The Secretary General of the OAS shall draw up an alphabetical list of the candi-
dates nominated, and shall forward it to the States Parties, if possible, at least thir-
ty days before the next session of the OAS General Assembly.

In the case of vacancies on the Court, as well as in cases of the death or permanent
disability of a candidate, the aforementioned time periods shall be shortened to a
period that the Secretary General of the OAS deems reasonable.

Article 9. Voting

1.

The judges shall be elected by secret ballot and by an absolute majority of the
States Parties to the Convention, from among the candidates referred to in Article
7 of the present Statute.

The candidates who obtain the largest number of votes and an absolute majority
shall be declared elected. Should several ballots be necessary, those candidates who
receive the smallest number of votes shall be eliminated successively, in the man-
ner determined by the States Parties.

Article 10. Ad Hoc Judges

1.

If a judge is a national of any of the States Parties to a case submitted to the Court,
he shall retain his right to hear that case.

If one of the judges called upon to hear a case is a national of one of the States
Parties to the case, any other State Party to the case may appoint a person to serve
on the Court as an ad hoc judge.

If among the judges called upon to hear a case, none is a national of the States
Parties to the case, each of the latter may appoint an ad hoc judge. Should several
States have the same interest in the case, they shall be regarded as a single party for
purposes of the above provisions. In case of doubt, the Court shall decide.

The right of any State to appoint an ad hoc judge shall be considered relinquished

if the State should fail to do so within thirty days following the written request from
the President of the Court.
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The provisions of Articles 4, 11, 15, 16, 18, 19 and 20 of the present Statute shall
apply to ad hoc judges.

Article 11. Oath

1.

Upon assuming office, each judge shall take the following oath or make the follow-
ing solemn declaration: “I swear” - or “I solemnly declare” - “that I shall exercise
my functions as a judge honorably, independently and impartially and that I shall
keep secret all deliberations.”

The oath shall be administered by the President of the Court and, if possible, in the
presence of the other judges.

CHAPTER III
STRUCTURE OF THE COURT

Article 12. Presidency

1.

The Court shall elect from among its members a President and Vice-President who
shall serve for a period of two years; they may be reelected.

The President shall direct the work of the Court, represent it, regulate the disposi-
tion of matters brought before the Court, and preside over its sessions.

The Vice-President shall take the place of the President in the latter’s temporary
absence, or if the office of the President becomes vacant. In the latter case, the
Court shall elect a new Vice-President to serve out the term of the previous Vice-
President.

In the absence of the President and the Vice-President, their duties shall be assumed
by other judges, following the order of precedence established in Article 13 of the
present Statute.

Article 13. Precedence

1.

Elected judges shall take precedence after the President and Vice-President accord-
ing to their seniority in office.

Judges having the same seniority in office shall take precedence according to age.
Ad hoc and interim judges shall take precedence after the elected judges, accord-

ing to age. However, if an ad hoc or interim judge has previously served as an elect-
ed judge, he shall have precedence over any other ad hoc or interim judge.
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Article 14. Secretariat

1.

The Secretariat of the Court shall function under the immediate authority of the
Secretary, in accordance with the administrative standards of the OAS General
Secretariat, in all matters that are not incompatible with the independence of the
Court.

The Secretary shall be appointed by the Court. He shall be a full-time employee
serving in a position of trust to the Court, shall have his office at the seat of the
Court and shall attend any meetings that the Court holds away from its seat.

There shall be an Assistant Secretary who shall assist the Secretary in his duties and
shall replace him in his temporary absence.

The Staff of the Secretariat shall be appointed by the Secretary General of the OAS,
in consultation with the Secretary of the Court.

CHAPTER IV

RIGHTS, DUTIES AND RESPONSIBILITIES

Article 15. Privileges and Immunities

1.

The judges of the Court shall enjoy, from the moment of their election and through-
out their term of office, the immunities extended to diplomatic agents under inter-
national law. During the exercise of their functions, they shall, in addition, enjoy
the diplomatic privileges necessary for the performance of their duties.

At no time shall the judges of the Court be held liable for any decisions or opinions
issued in the exercise of their functions.

The Court itself and its staff shall enjoy the privileges and immunities provided for
in the Agreement on Privileges and Immunities of the Organization of American
States, of May 15, 1949, mutatis mutandis, taking into account the importance and
independence of the Court.

The provision of paragraphs 1, 2 and 3 of this article shall apply to the States
Parties to the Convention. They shall also apply to such other member states of the
OAS as expressly accept them, either in general or for specific cases.

The system of privileges and immunities of the judges of the Court and of its staff
may be regulated or supplemented by multilateral or bilateral agreements between
the Court, the OAS and its member states.

Article 16. Service

1.

The judges shall remain at the disposal of the Court, and shall travel to the seat of
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the Court or to the place where the Court is holding its sessions as often and for as
long a time as may be necessary, as established in the Regulations.

2. The President shall render his service on a permanent basis.

Article 17. Emoluments

1.

The emoluments of the President and the judges of the Court shall be set in
accordance with the obligations and incompatibilities imposed on them by
Articles 16 and 18, and bearing in mind the importance and independence of their
functions.

The ad hoc judges shall receive the emoluments established by Regulations, with-
in the limits of the Court’s budget.

The judges shall also receive per diem and travel allowances, when appropriate.

Article 18. Incompatibilities

1.

The position of judge of the Inter-American Court of Human Rights is incompati-
ble with the following positions and activities:

a.Members or high-ranking officials of the executive branch of government, except
for those who hold positions that do not place them under the direct control of the
executive branch and those of diplomatic agents who are not Chiefs of Missions
to the OAS or to any of its member states;

b. Officials of international organizations;

c. Any others that might prevent the judges from discharging their duties, or that
might affect their independence or impartiality, or the dignity and prestige of the
office.

In case of doubt as to incompatibility, the Court shall decide. If the incompatibili-
ty is not resolved, the provisions of Article 73 of the Convention and Article 20(2)
of the present Statute shall apply.

Incompatibilities may lead only to dismissal of the judge and the imposition of
applicable liabilities, but shall not invalidate the acts and decisions in which the
judge in question participated.

Article 19. Disqualification

1.

Judges may not take part in matters in which, in the opinion of the Court, they or
members of their family have a direct interest or in which they have previously
taken part as agents, counsel or advocates, or as members of a national or interna-
tional court or an investigatory committee, or in any other capacity.
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If a judge is disqualified from hearing a case or for some other appropriate reason
considers that he should not take part in a specific matter, he shall advise the
President of his disqualification. Should the latter disagree, the Court shall decide.

If the President considers that a judge has cause for disqualification or for some
other pertinent reason should not take part in a given matter, he shall advise him to
that effect. Should the judge in question disagree, the Court shall decide.

When one or more judges are disqualified pursuant to this article, the President
may request the States Parties to the Convention, in a meeting of the OAS
Permanent Council, to appoint interim judges to replace them.

Article 20. Disciplinary Regime

1.

In the performance of their duties and at all other times, the judges and staff of the
Court shall conduct themselves in a manner that is in keeping with the office of
those who perform an international judicial function. They shall be answerable to
the Court for their conduct, as well as for any violation, act of negligence or omis-
sion committed in the exercise of their functions.

The OAS General Assembly shall have disciplinary authority over the judges, but
may exercise that authority only at the request of the Court itself, composed for this
purpose of the remaining judges. The Court shall inform the General Assembly of
the reasons for its request.

Disciplinary authority over the Secretary shall lie with the Court, and over the rest
of the staff, with the Secretary, who shall exercise that authority with the approval
of the President.

The Court shall issue disciplinary rules, subject to the administrative regulations of
the OAS General Secretariat insofar as they may be applicable in accordance with
Article 59 of the Convention.

Article 21. Resignation - Incapacity

1.

Any resignation from the Court shall be submitted in writing to the President of the
Court. The resignation shall not become effective until the Court has accepted it.

The Court shall decide whether a judge is incapable of performing his functions.
The President of the Court shall notify the Secretary General of the OAS of the

acceptance of a resignation or a determination of incapacity, for appropriate
action.
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CHAPTER V
THE WORKINGS OF THE COURT

Article 22. Sessions

1.
2.
3.

The Court shall hold regular and special sessions.
Regular sessions shall be held as determined by the Regulations of the Court.

Special sessions shall be convoked by the President or at the request of a majority
of the judges.

Article 23. Quorum

1.
2.
3.

The quorum for deliberations by the Court shall be five judges.
Decisions of the Court shall be taken by a majority vote of the judges present.

In the event of a tie, the President shall cast the deciding vote.

Article 24. Hearings, Deliberations, Decisions

1.

The hearings shall be public, unless the Court, in exceptional circumstances,
decides otherwise.

The Court shall deliberate in private. Its deliberations shall remain secret, unless
the Court decides otherwise.

The decisions, judgments and opinions of the Court shall be delivered in public ses-
sion, and the parties shall be given written notification thereof. In addition, the
decisions, judgments and opinions shall be published, along with judges’ individ-
ual votes and opinions and with such other data or background information that the
Court may deem appropriate.

Article 25. Rules and Regulations

1.

2.

3.

The Court shall draw up its Rules of Procedure.

The Rules of Procedure may delegate to the President or to Committees of the
Court authority to carry out certain parts of the legal proceedings, with the excep-
tion of issuing final rulings or advisory opinions. Rulings or decisions issued by the
President or the Committees of the Court that are not purely procedural in nature
may be appealed before the full Court.

The Court shall also draw up its own Regulations.
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Article 26. Budget, Financial System

1. The Court shall draw up its own budget and shall submit it for approval to the
General Assembly of the OAS, through the General Secretariat. The latter may not
introduce any changes in it.

2. The Court shall administer its own budget.

CHAPTER VI
RELATIONS WITH GOVERNMENTS AND ORGANIZATIONS

Article 27. Relations with the Host Country, Governments and Organizations

1. The relations of the Court with the host country shall be governed through a head-
quarters agreement. The seat of the Court shall be international in nature.

2. The relations of the Court with governments, with the OAS and its organs, agen-
cies and entities and with other international governmental organizations involved
in promoting and defending human rights shall be governed through special agree-
ments.

Article 28. Relations with the Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights shall appear as a party before the
Court in all cases within the adjudicatory jurisdiction of the Court, pursuant to Article
2(1) of the present Statute.

Article 29. Agreements of Cooperation

1. The Court may enter into agreements of cooperation with such nonprofit institu-
tions as law schools, bar associations, courts, academies and educational or
research institutions dealing with related disciplines in order to obtain their coop-
eration and to strengthen and promote the juridical and institutional principles of
the Convention in general and of the Court in particular.

2. The Court shall include an account of such agreements and their results in its
Annual Report to the OAS General Assembly.

Article 30. Report to the OAS General Assembly

The Court shall submit a report on its work of the previous year to each regular session
of the OAS General Assembly. It shall indicate those cases in which a State has failed
to comply with the Court’s ruling. It may also submit to the OAS General Assembly
proposals or recommendations on ways to improve the inter-American system of
human rights, insofar as they concern the work of the Court.
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CHAPTER VII
FINAL PROVISIONS

Article 31. Amendments to the Statute

The present Statute may be amended by the OAS General Assembly, at the initiative of
any member state or of the Court itself.

Article 32. Entry into Force

The present Statute shall enter into force on January 1, 1980.
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RULES OF PROCEDURE OF THE
INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

(Approved by the Commission at its 109" Special Session held from December 4 to S,
2000, amended at its 116" regular period of sessions, held from October 7 to 25, 2002
and at its 118" regular period of sessions, held from October 7 to 24, 2003).

TITLE I
ORGANIZATION OF THE COMMISSION

CHAPTER I
NATURE AND COMPOSITION

Article 1. Nature and Composition

1. The Inter-American Commission on Human Rights is an autonomous organ of the
Organization of American States whose principal functions are to promote the
observance and defense of human rights and to serve as an advisory body to the
Organization in this area.

2. The Commission represents all the Member States of the Organization.
3. The Commission is composed of seven members elected in their individual capac-

ity by the General Assembly of the Organization. They shall be persons of high
moral character and recognized competence in the field of human rights.

CHAPTER I
MEMBERSHIP

Article 2. Duration of the Term of Office

1. The members of the Commission shall be elected for four years and may be
reelected only once.
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In the event that new members of the Commission have not been elected to replace
those completing their term of office, the latter shall continue to serve until the new
members are elected.

Article 3. Precedence

The members of the Commission shall follow the President and Vice-Presidents in
order of precedence according to their seniority in office. When there are two or more
members with equal seniority, precedence shall be determined according to age.

Article 4. Incompatibility

1.

The position of member of the Inter-American Commission on Human Rights is
incompatible with the exercise of activities which could affect the independence or
impartiality of the member, or the dignity or prestige of the office. Upon taking
office, members shall undertake not to represent victims or their relatives, or States,
in precautionary measures, petitions and individual cases before the IACHR for a
period of two years, counted from the date of the end of their term as members of
the Commission.

The Commission, with the affirmative vote of at least five of its members, shall
decide whether a situation of incompatibility exists.

The Commission, prior to taking a decision, shall hear the member whose activi-
ties are claimed to be incompatible.

The decision with respect to the incompatibility, together with all the background
information, shall be sent to the General Assembly, through the Secretary General
of the Organization, for the purposes set forth in Article 8(3) of the Commission’s
Statute.

Article 5. Resignation

The resignation of a member of the Commission shall be submitted to the President of
the Commission in writing. The President shall immediately notify the Secretary
General of the OAS for the appropriate purposes.

CHAPTER III
BOARD OF OFFICERS OF THE COMMISSION

Article 6. Composition and Functions

The Commission shall have as its board of officers a President, a First Vice-President
and a Second Vice-President , who shall perform the functions set forth in these Rules
of Procedure.
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Article 7. Elections

1.

Only members present shall participate in the election of each of the officers
referred to in the preceding article.

Elections shall be by secret ballot. However, with the unanimous consent of the
members present, the Commission may decide on another procedure.

The affirmative vote of an absolute majority of the members of the Commission
shall be required for election to any of the positions referred to in Article 6.

Should it be necessary to hold more than one ballot for election to any of these
positions, the names receiving the lowest number of votes shall be eliminated suc-
cessively.

Elections shall be held on the first day of the Commission’s first session of the cal-
endar year.

Article 8. Duration of Term of Officers

1.

The term of office of the officers is one year. The term runs from the date of their
election until the elections held the following year for the new board, pursuant to
Article 7, paragraph 5. The members of the board of officers may be re-elected to
their respective positions only once during each four-year period.

In the event that the term of office of a Commission member expires, and he or she
is President or Vice-President, the provisions of Article 9, paragraphs 2 and 3 of
these Rules of Procedure shall apply.

Article 9. Resignation, Vacancy and Replacements

1.

If a member of the board of officers resigns from that position or ceases to be a
member of the Commission, the Commission shall fill the position at the next peri-
od of sessions for the remainder of the term of office.

The First Vice-President shall serve as President until the Commission elects a new
President under the provisions of paragraph 1 of this article.

In addition, the First Vice-President shall replace the President if the latter is tem-
porarily unable to perform his or her duties. In the event of the absence or disabil-
ity of the First Vice-President , or if that position is vacant, the Second Vice-
President shall serve as President. In the event of the absence or disability of the
Second Vice-President, the member with the greatest seniority according to Article
3 shall serve as President.
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Article 10. Powers of the President

1. The powers of the President shall be:

a. to represent the Commission before the other organs of the Organization and
other institutions;

b. to convoke sessions of the Commission in accordance with the Statute and these
Rules of Procedure;

c. to preside over sessions of the Commission and submit to it for consideration all
matters appearing on the agenda of the work program approved for the corre-
sponding session; to decide the points of order raised during the deliberations;
and to submit matters to a vote in accordance with the applicable provisions of
these Rules of Procedure;

d. to give the floor to the members in the order in which they have requested it;

e. to promote the work of the Commission and oversee compliance with its pro-
grambudget;

f. to present a written report to the Commission at the beginning of its period of
sessions on what he or she has done during its recesses to carry out the functions
assigned to him or her by the Statute and these Rules of Procedure;

g. to seek compliance with the decisions of the Commission;

h. to attend the meetings of the General Assembly of the OAS and other activities
related to the promotion and protection of human rights;

. to travel to the headquarters of the Commission and remain there for as long as
he or she considers necessary to carry out his or her functions;

—-

j- to designate special committees, ad hoc committees and subcommittees com-
posed of several members to carry out any mandate within his or her area of com-
petence; and,

k. to perform any other functions that may be conferred upon him or her in these
Rules of Procedure or other tasks entrusted to him or her by the Commission.

2. The President may delegate to one of the Vice-Presidents or to another member of
the Commission the powers specified in paragraphs (a), (h) and (k).
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CHAPTER IV
EXECUTIVE SECRETARIAT

Article 11. Composition

The Executive Secretariat of the Commission shall be composed of an Executive
Secretary and at least one Assistant Executive Secretary, with the professional, techni-
cal and administrative staff needed to carry out its activities.

Article 12. Powers of the Executive Secretary

1.

The powers of the Executive Secretary shall be:
a. to direct, plan, and coordinate the work of the Executive Secretariat;

b. to prepare, in consultation with the President, the draft program-budget of the
Commission, which shall be governed by the budgetary provisions in force for
the OAS, and with respect to which he or she shall report to the Commission;

c. to prepare the draft work program for each session in consultation with the
President;

d. advise the President and members of the Commission in the performance of
their duties;

e. to present a written report to the Commission at the beginning of each period of
sessions on the activities of the Secretariat since the preceding period of sessions,
and on any general matters that may be of interest to the Commission; and,

f. to implement the decisions entrusted to him or her by the Commission or its
President.

The Assistant Executive Secretary shall replace the Executive Secretary in the event
of his or her absence or disability. In the absence or disability of both, the
Executive Secretary or the Assistant Executive Secretary, as the case may be, shall
designate one of the specialists of the Executive Secretariat as a temporary replace-
ment.

The Executive Secretary, Assistant Executive Secretary, and staff of the Executive
Secretariat must observe the strictest discretion in all matters the Commission con-
siders confidential. Upon taking office, the Executive Secretary shall undertake
not to represent victims or their relatives, or States, in precautionary measures, peti-
tions, or individual cases before the IACHR for a period of two years, counted from
the time he or she ceases to discharge the functions of Executive Secretary.
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Article 13. Functions of the Executive Secretariat

The Executive Secretariat shall prepare the draft reports, resolutions, studies and any
other work entrusted to it by the Commission or by the President. In addition, it shall
receive and process the correspondence, petitions and communications addressed to the
Commission. The Executive Secretariat may also request that interested parties pro-
vide any information it deems relevant, in accordance with the provisions of these
Rules of Procedure.

CHAPTER V
FUNCTIONING OF THE COMMISSION

Article 14. Periods of Sessions

1.

The Commission shall hold at least two regular periods of sessions per year for the
duration previously determined by it and as many special sessions as it deems nec-
essary.  Prior to the conclusion of each period of sessions, the date and place of
the next period shall be determined.

The sessions of the Commission shall be held at its headquarters. However, the
Commission may decide to meet elsewhere, pursuant to the vote of an absolute
majority of its members and with the consent or at the invitation of the State con-
cerned.

Each period of sessions shall consist of the number of sessions necessary to carry
out its activities. The sessions shall be confidential, unless the Commission deter-
mines otherwise.

Any member who because of illness or for any other serious reason is unable to
attend all or part of any session of the Commission, or to fulfill any other function,
shall notify the Executive Secretary to this effect as soon as possible. The
Executive Secretary shall so inform the President and ensure that those reasons
appear in the record.

Article 15. Rapporteurships and Working Groups

1.

The Commission may create rapporteurships to better fulfill its functions. The
rapporteurs shall be designated by the vote of an absolute majority of the members
of the Commission and may be Commission members or other persons. The
Commission shall determine the characteristics of the mandate entrusted to each
rapporteurship. The rapporteurs shall periodically present their work plans to the
plenary of the Commission.

The Commission may also create working groups or committees to prepare its peri-
ods of sessions or to carry out special programs or projects. The Commission shall
constitute working groups as it sees fit.
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Article 16. Quorum for Sessions

The presence of an absolute majority of the members of the Commission shall be nec-
essary to constitute a quorum.

Article 17. Discussion and Voting

1.

The sessions shall conform primarily to the Rules of Procedure and secondarily to
the pertinent provisions of the Rules of Procedure of the Permanent Council of the
OAS.

Members of the Commission may not participate in the discussion, investigation,
deliberation or decision of a matter submitted to the Commission in the following
cases:

a. if they are nationals of the State which is the subject of the Commission’s gen-
eral or specific consideration, or if they were accredited or carrying out a special
mission as diplomatic agents before that State; or,

b. if they have previously participated in any capacity in a decision concerning the
same facts on which the matter is based or have acted as an adviser to, or repre-
sentative of any of the parties interested in the decision.

If a member considers that he or she should abstain from participating in the study
or decision of a matter, that member shall so inform the Commission, which shall
decide if the disqualification is warranted.

Any member may raise the issue of the disqualification of another member on
the basis of the grounds set forth in paragraph 2 of this article.

When the Commission is not meeting in regular or special session, the members
may deliberate and decide on matters within their competence by the means they
consider appropriate.

Article 18. Special Quorum to take Decisions

1.

The Commission shall decide the following matters by an absolute majority vote of
its members:

a. election of the board of officers of the Commission;
b. interpretation of the application of these Rules of Procedure;
c. adoption of a report on the situation of human rights in a specific State; and,

d. for matters where such a majority is required under the provisions of the
American Convention, the Statute or these Rules of Procedure.
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In respect of other matters, the vote of the majority of the members present shall be
sufficient.

Article 19. Explanation of Vote

1.

Whether or not members agree with the decision of the majority, they shall be enti-
tled to present a written explanation of their vote, which shall be included follow-
ing the text of that decision.

If the decision concerns the approval of a report or preliminary report, the explana-
tion of the vote shall be included following the text of that report or preliminary
report.

When the decision does not appear in a separate document, the explanation of the
vote shall be included in the minutes of the meeting, following the decision in ques-
tion.

The explanation of vote shall be presented in writing, to the Secretariat, within the
30 days following the period of sessions in which the decision in question was
adopted. In urgent cases, an absolute majority of the members may stipulate a
shorter period. Once that deadline has elapsed, and no written explanation of the
vote has been presented to the Secretariat, the member in question shall be deemed
to have desisted from submitting an explanation of his or her vote, without preju-
dice to his or her dissent being recorded.

Article 20. Minutes of the Sessions

1.

Summary minutes shall be taken of each session. They shall state the day and time
at which it was held, the names of the members present, the matters dealt with, the
decisions taken, and any statement made by a member especially for inclusion in
the minutes. These minutes are confidential internal working documents.

The Executive Secretariat shall distribute copies of the summary minutes of each
session to the members of the Commission, who may present their observations to
the Secretariat prior to the period of sessions at which those minutes are to be
approved. If there has been no objection as of the beginning of that period of ses-
sions, the minutes shall be considered approved.

Article 21. Compensation for Special Services

Pursuant to the approval of an absolute majority of its members, the Commission may
entrust any member with the preparation of a special study or other specific work to be
carried out individually outside the sessions. Such work shall be compensated in
accordance with the funds available in the budget. The amount of the fees shall be set
on the basis of the number of days required for the preparation and drafting of the work.
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TITLE 11

PROCEDURE

CHAPTER 1
GENERAL PROVISIONS

Article 22. Official Languages

1. The official languages of the Commission shall be Spanish, French, English and
Portuguese. The working languages shall be those decided on by the Commission
every two years, in accordance with the languages spoken by its members.

2. Any member of the Commission may dispense with the interpretation of debates
and preparation of documents in his or her language.

Article 23. Presentation of Petitions

Any person or group of persons or nongovernmental entity legally recognized in one or
more of the Member States of the OAS may submit petitions to the Commission, on
their own behalf or on behalf of third persons, concerning alleged violations of a human
right recognized in, as the case may be, the American Declaration of the Rights and
Duties of Man, the American Convention on Human Rights, the Additional Protocol in
the Area of Economic, Social and Cultural Rights, the Protocol to Abolish the Death
Penalty, the Inter-American Convention to Prevent and Punish Torture, the Inter-
American Convention on Forced Disappearance of Persons, and/or the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence Against
Women, in accordance with their respective provisions, the Statute of the
Commission, and these Rules of Procedure. The petitioner may designate an attorney
or other person to represent him or her before the Commission, either in the petition
itself or in another writing.

Article 24. Consideration Motu Proprio

The Commission may also, motu proprio, initiate the processing of a petition which, in
its view, meets the necessary requirements.

Article 25. Precautionary Measures

1. In serious and urgent cases, and whenever necessary according to the information
available, the Commission may, on its own initiative or at the request of a party,
request that the State concerned adopt precautionary measures to prevent irrepara-
ble harm to persons.

2. If the Commission is not in session, the President, or, in his or her absence, one of
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the Vice-Presidents, shall consult with the other members, through the Executive
Secretariat, on the application of the provision in the previous paragraph. If it is
not possible to consult within a reasonable period of time under the circumstances,
the President or, where appropriate, one of the Vice-President shall take the deci-
sion on behalf of the Commission and shall so inform its members.

The Commission may request information from the interested parties on any mat-
ter related to the adoption and observance of the precautionary measures.

The granting of such measures and their adoption by the State shall not constitute
a prejudgment on the merits of a case.

CHAPTER II
PETITIONS REFERRING TO THE AMERICAN CONVENTION
ON HUMAN RIGHTS AND OTHER APPLICABLE INSTRUMENTS

Article 26. Initial Review

1.

The Executive Secretariat of the Commission shall be responsible for the study and
initial processing of petitions lodged before the Commission that fulfill all the
requirements set forth in the Statute and in Article 28 of these Rules of Procedure.

If a petition or communication does not meet the requirements called for in these
Rules of Procedure, the Executive Secretariat may request that the petitioner or his
or her representative satisfy those that have not been fulfilled.

If the Executive Secretariat has any doubt as to whether the requirements referred
to have been met, it shall consult the Commission.

Article 27. Condition for Considering the Petition

The Commission shall consider petitions regarding alleged violations of the human
rights enshrined in the American Convention on Human Rights and other applicable
instruments, with respect to the Member States of the OAS, only when the petitions ful-
fill the requirements set forth in those instruments, in the Statute, and in these Rules of
Procedure.

Article 28. Requirements for the Consideration of Petitions

Petitions addressed to the Commission shall contain the following information:

a.

the name, nationality and signature of the person or persons making the denunci-
ation; or in cases where the petitioner is a nongovernmental entity, the name and
signature of its legal representative(s);
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whether the petitioner wishes that his or her identity be withheld from the State;

the address for receiving correspondence from the Commission and, if available, a
telephone number, facsimile number, and email address;

an account of the act or situation that is denounced, specifying the place and date
of the alleged violations;

if possible, the name of the victim and of any public authority who has taken cog-
nizance of the fact or situation alleged;

the State the petitioner considers responsible, by act or omission, for the violation
of any of the human rights recognized in the American Convention on Human
Rights and other applicable instruments, even if no specific reference is made to the
article(s) alleged to have been violated;

compliance with the time period provided for in Article 32 of these Rules of
Procedure;

any steps taken to exhaust domestic remedies, or the impossibility of doing so as
provided in Article 31 of these Rules of Procedure; and,

an indication of whether the complaint has been submitted to another international
settlement proceeding as provided in Article 33 of these Rules of Procedure.

Article 29. Initial Processing

1.

The Commission, acting initially through the Executive Secretariat, shall receive
and carry out the initial processing of the petitions presented as follows:

a. it shall receive the petition, register it, record the date of receipt on the petition
itself and acknowledge receipt to the petitioner;

b. if the petition does not meet the requirements of these Rules of Procedure, it may
request that the petitioner or his or her representative complete them in accor-
dance with Article 26(2) of these Rules;

c. if the petition sets forth distinct facts, or if it refers to more than one person or to
alleged violations not interconnected in time and place, the claims may be divid-
ed and processed separately, so long as all the requirements of Article 28 of these
Rules of Procedure are met;

d. if two or more petitions address similar facts, involve the same persons, or reveal
the same pattern of conduct, they may be joined and processed together;

e. in the situations provided for in subparagraphs c and d, it shall give written noti-
fication to petitioners.

In serious or urgent cases, the Executive Secretariat shall immediately notify the
Commission.

243



THE PROHIBITION OF TORTURE AND ILL-TREATMENT IN THE INTER-AMERICAN HUMAN RIGHTS SYSTEM
A HANDBOOK FOR VICTIMS AND THEIR ADVOCATES

Article 30. Admissibility Procedure

1.

The Commission, through its Executive Secretariat, shall process the petitions that
meet the requirements set forth in Article 28 of these Rules of Procedure

For this purpose, it shall forward the relevant parts of the petition to the State in
question. The identity of the petitioner shall not be revealed without his or her
express authorization. The request to the State for information shall not constitute
a prejudgment with regard to any decision the Commission may adopt on the
admissibility of the petition.

The State shall submit its response within two months counted from the date the
request is transmitted. The Executive Secretariat shall evaluate requests for exten-
sions of this period that are duly founded. However, it shall not grant extensions
that exceed three months from the date of the first request for information sent to
the State.

In serious or urgent cases, or when it is believed that the life or personal integrity
of a person is in real or imminent danger, the Commission shall request the
promptest reply from the State, using for this purpose the means it considers most
expeditious.

Prior to deciding upon the admissibility of the petition, the Commission may invite
the parties to submit additional observations, either in writing or in a hearing, as
provided for in Chapter VI of these Rules of Procedure.

Once the observations have been received or the period set has elapsed with no
observations received, the Commission shall verify whether the grounds for the
petition exist or subsist. If it considers that they do not exist or subsist, it shall
order the case archived.

Article 31. Exhaustion of Domestic Remedies

1.

In order to decide on the admissibility of a matter, the Commission shall verify
whether the remedies of the domestic legal system have been pursued and exhaust-
ed in accordance with the generally recognized principles of international law.

The provisions of the preceding paragraph shall not apply when:

a. the domestic legislation of the State concerned does not afford due process of
law for protection of the right or rights that have allegedly been violated;

b. the party alleging violation of his or her rights has been denied access to the
remedies under domestic law or has been prevented from exhausting them; or,

c. there has been unwarranted delay in rendering a final judgment under the afore-
mentioned remedies.

When the petitioner contends that he or she is unable to prove compliance with the
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requirement indicated in this article, it shall be up to the State concerned to demon-
strate to the Commission that the remedies under domestic law have not been pre-
viously exhausted, unless that is clearly evident from the record.

Article 32. Deadline for the Presentation of Petitions

1.

The Commission shall consider those petitions that are lodged within a period of
sixmonths following the date on which the alleged victim has been notified of the
decision that exhausted the domestic remedies.

In those cases in which the exceptions to the requirement of prior exhaustion of
domestic remedies are applicable, the petition shall be presented within a reason-
able period of time, as determined by the Commission. For this purpose, the
Commission shall consider the date on which the alleged violation of rights
occurred and the circumstances of each case.

Article 33. Duplication of Procedures

1.

The Commission shall not consider a petition if its subject matter:

a. is pending settlement pursuant to another procedure before an international gov-
ernmental organization of which the State concerned is a member; or,

b. essentially duplicates a petition pending or already examined and settled by the
Commission or by another international governmental organization of which the
State concerned is a member.

However, the Commission shall not refrain from considering petitions referred to
in paragraph 1 when:

a. the procedure followed before the other organization is limited to a general
examination of the human rights situation in the State in question and there has
been no decision on the specific facts that are the subject of the petition before
the Commission, or it will not lead to an effective settlement; or,

b. the petitioner before the Commission or a family member is the alleged victim
of the violation denounced and the petitioner before the other organization is a
third party or a nongovernmental entity having no mandate from the former.

Article 34. Other Grounds for Inadmissibility

The Commission shall declare any petition or case inadmissible when:

a. it does not state facts that tend to establish a violation of the rights referred to in
Article 27 of these Rules of Procedure;

b. the statements of the petitioner or of the State indicate that it is manifestly
groundless or out of order; or,
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c. supervening information or evidence presented to the Commission reveals that a
matter is inadmissible or out of order.

Article 35. Desistance

The petitioner may at any time desist from his or her petition or case, to which effect
he or she must so state in writing to the Commission. The statement by the petitioner
shall be analyzed by the Commission, which may archive the petition or case if it
deems this appropriate, or continue to process it in the interest of protecting a particu-
lar right.

Article 36. Working Group on Admissibility

A working group shall meet prior to each regular session in order to study the admis-
sibility of petitions and make recommendations to the plenary of the Commission.

Article 37. Decision on Admissibility

1. Once it has considered the positions of the parties, the Commission shall make a
decision on the admissibility of the matter. The reports on admissibility and inad-
missibility shall be public and the Commission shall include them in its Annual
Report to the General Assembly of the OAS.

2. When an admissibility report is adopted, the petition shall be registered as a case
and the proceedings on the merits shall be initiated. The adoption of an admissi-
bility report does not constitute a prejudgment as to the merits of the matter.

3. Inexceptional circumstances, and after having requested information from the par-
ties in keeping with the provisions of Article 30 of these Rules of Procedure, the
Commission may open a case but defer its treatment of admissibility until the
debate and decision on the merits. The case shall be opened by means of a writ-
ten communication to both parties.

Article 38. Procedure on the Merits

1. Upon opening the case, the Commission shall set a period of two months for the
petitioners to submit additional observations on the merits. The pertinent parts of
those observations shall be transmitted to the State in question so that it may sub-
mit its observations within two months.

2. Prior to making its decision on the merits of the case, the Commission shall set a
time period for the parties to express whether they have an interest in initiating the
friendly settlement procedure provided for in Article 41 of these Rules of
Procedure. The Commission may also invite the parties to submit additional
observations in writing.

3. If it deems it necessary in order to advance in its consideration of the case, the
Commission may convene the parties for a hearing, as provided for in Chapter VI
of these Rules of Procedure.
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Article 39. Presumption

The facts alleged in the petition, the pertinent parts of which have been transmitted to
the State in question, shall be presumed to be true if the State has not provided respon-
sive information during the maximum period set by the Commission under the provi-
sions of Article 38 of these Rules of Procedure, as long as other evidence does not lead
to a different conclusion.

Article 40. Onsite Investigation

1.

If it deems it necessary and advisable, the Commission may carry out an on-site
investigation, for the effective conduct of which it shall request and the State con-
cerned shall furnish all pertinent facilities.

However, in serious and urgent cases, only the presentation of a petition or com-
munication that fulfills all the formal requirements of admissibility shall be neces-
sary in order for the Commission to conduct an on-site investigation with the prior
consent of the State in whose territory a violation has allegedly been committed.

Article 41. Friendly Settlement

1.

On its own initiative or at the request of any of the parties, the Commission shall
place itself at the disposal of the parties concerned, at any stage of the examination
of a petition or case, with a view to reaching a friendly settlement of the matter on
the basis of respect for the human rights recognized in the American Convention on
Human Rights, the American Declaration and other applicable instruments.

The friendly settlement procedure shall be initiated and continue on the basis of the
consent of the parties.

When it deems it necessary, the Commission may entrust to one or more of its
members the task of facilitating negotiations between the parties.

The Commission may terminate its intervention in the friendly settlement proce-
dure if it finds that the matter is not susceptible to such a resolution or any of the
parties does not consent to its application, decides not to continue it, or does not
display the willingness to reach a friendly settlement based on respect for human
rights.

If a friendly settlement is reached, the Commission shall adopt a report with a brief
statement of the facts and of the solution reached, shall transmit it to the parties
concerned and shall publish it. Prior to adopting that report, the Commission shall
verify whether the victim of the alleged violation or, as the case may be, his or her
successors, have consented to the friendly settlement agreement. In all cases, the
friendly settlement must be based on respect for the human rights recognized in the
American Convention on Human Rights, the American Declaration and other
applicable instruments.
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If no friendly settlement is reached, the Commission shall continue to process the
petition or case.

Article 42. Decision on the Merits

1.

The Commission shall deliberate on the merits of the case, to which end it shall
prepare a report in which it will examine the arguments, the evidence presented by
the parties, and the information obtained during hearings and on-site observations.
In addition, the Commission may take into account other information that is a mat-
ter of public knowledge.

The Commission shall deliberate in private, and all aspects of the discussions shall
be confidential.

Any question put to a vote shall be formulated in precise terms in one of the offi-
cial languages of the OAS. At the request of any member, the text shall be trans-
lated by the Secretariat into one of the other official languages and distributed prior
to the vote.

The minutes referring to the Commission’s deliberations shall restrict themselves
to the subject of the debate and the decision approved, as well as any separate opin-
ions and any statements made for inclusion in the minutes. . If the report does
not represent, in whole or in part, the unanimous opinion of the members of the
Commission, any of them may add his or her opinion separately, following the pro-
cedure established in Article 19.4 of these Rules of Procedure.

Article 43. Report on the Merits

After the deliberation and vote on the merits of the case, the Commission shall proceed
as follows:

1.

If it establishes that there was no violation in a given case, it shall so state in its
report on the merits. The report shall be transmitted to the parties, and shall be
published and included in the Commission’s Annual Report to the OAS General
Assembly.

If it establishes one or more violations, it shall prepare a preliminary report with
the proposals and recommendations it deems pertinent and shall transmit it to the
State in question. In so doing, it shall set a deadline by which the State in ques-
tion must report on the measures adopted to comply with the recommendations.
The State shall not be authorized to publish the report until the Commission adopts
a decision in this respect.

It shall notify the petitioner of the adoption of the report and its transmittal to the
State. In the case of States Parties to the American Convention that have accepted
the contentious jurisdiction of the Inter-American Court, upon notifying the peti-
tioner, the Commission shall give him or her one month to present his or her posi-
tion as to whether the case should be submitted to the Court. When the petitioner
is interested in the submission of the case, he or she should present the following:
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a. the position of the victim or the victim’s family members, if different from that
of the petitioner;

b. the personal data relative to the victim and the victim’s family members;
c. the reasons he or she considers that the case should be referred to the Court;
d. the documentary, testimonial, and expert evidence available; and,

e. the claims concerning reparations and costs.

Article 44. Referral of the Case to the Court

1.

If the State in question has accepted the jurisdiction of the Inter-American Court in
accordance with Article 62 of the American Convention, and the Commission con-
siders that the State has not complied with the recommendations of the report
approved in accordance with Article 50 of the American Convention, it shall refer
the case to the Court, unless there is a reasoned decision by an absolute majority of
the members of the Commission to the contrary.

The Commission shall give fundamental consideration to obtaining justice in the
particular case, based, among others, on the following factors:

a. the position of the petitioner;
b. the nature and seriousness of the violation;
c. the need to develop or clarify the case-law of the system;

d. the future effect of the decision within the legal systems of the Member States;
and,

e. the quality of the evidence available.

Article 45. Publication of the Report

1.

If within three months from the transmittal of the preliminary report to the State in
question the matter has not been solved or, for those States that have accepted the
jurisdiction of the Inter-American Court, has not been referred by the Commission
or by the State to the Court for a decision, the Commission, by an absolute major-
ity of votes, may issue a final report that contains its opinion and final conclusions
and recommendations.

The final report shall be transmitted to the parties, who, within the time period set
by the Commission, shall present information on compliance with the recommen-

dations.

The Commission shall evaluate compliance with its recommendations based on the
information available, and shall decide on the publication of the final report by the
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vote of an absolute majority of its members. The Commission shall also make a
determination as to whether to include it in the Annual Report to the OAS General
Assembly, and/or to publish it in any other manner deemed appropriate.

Article 46. Follow-Up

1.

Once the Commission has published a report on a friendly settlement or on the mer-
its in which it has made recommendations, it may adopt the follow-up measures it
deems appropriate, such as requesting information from the parties and holding
hearings in order to verify compliance with friendly settlement agreements and its
recommendations.

The Commission shall report on progress in complying with those agreements and
recommendations as it deems appropriate.

Article 47. Certification of Reports

The originals of the reports signed by the Commissioners who participated in their
adoption shall be deposited in the files of the Commission. The reports transmitted to
the parties shall be certified by the Executive Secretariat.

Article 48. Interstate Communications

1.

A communication presented by a State Party to the American Convention on
Human Rights that has accepted the competence of the Commission to receive and
examine such communications against other States Parties shall be transmitted to
the State Party in question, whether or not it has accept the Commission’s compe-
tence in this respect. If that competence has not been accepted, the communica-
tion shall be transmitted in order that the State concerned may exercise its option
under Article 45, paragraph 3 of the Convention, to recognize that competence in
the specific case that is the subject of the communication.

If the State in question has accepted the Commission’s competence to consider a

communication from another State Party, the respective procedure shall be gov-
erned by the provisions of the present Chapter 11, insofar as they apply.

CHAPTER III
PETITIONS CONCERNING STATES THAT ARE NOT
PARTIES TO THE AMERICAN CONVENTION ON HUMAN RIGHTS

Article 49. Receipt of the Petition

The Commission shall receive and examine any petition that contains a denunciation of
alleged violations of the human rights set forth in the American Declaration of the
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Rights and Duties of Man in relation to the Member States of the Organization that are
not parties to the American Convention on Human Rights.

Article 50. Applicable Procedure

The procedure applicable to petitions concerning Member States of the OAS that are
not parties to the American Convention shall be that provided for in the general provi-
sions included in Chapter I of Title II; in Articles 28 to 43 and 45 to 47 of these Rules
of Procedure.

CHAPTER IV
ONSITE OBSERVATIONS

Article 51. Designation of the Special Commission

On-site observations shall in each case be conducted by a Special Commission named
for that purpose. The number of members of the Special Commission and the desig-
nation of its President shall be determined by the Commission. In cases of great
urgency, such decisions may be made by the President subject to the approval of the
Commission.

Article 52. Disqualification

A member of the Commission who is a national of or who resides in the territory of the
State in which the on-site observation is to be conducted shall be disqualified from par-
ticipating in it.

Article 53. Schedule of Activities

The Special Commission shall organize its own activities. To that end, it may assign
any activity related to its mission to its own members and, in consultation with the
Executive Secretary, to any staff members or necessary personnel of the Executive
Secretariat.

Article 54. Necessary Facilities and Guarantees

In extending an invitation for an on-site observation or in giving its consent thereto, the
State shall furnish to the Special Commission all necessary facilities for carrying out
its mission. In particular, it shall commit itself not to take any reprisals of any kind
against any persons or entities cooperating with or providing information or testimony
to the Special Commission.

Article 55. Other Applicable Standards
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Without prejudice to the provisions in the preceding article, any on-site observation
agreed upon by the Commission shall be carried out in accordance with the following
standards:

a.

the Special Commission or any of its members shall be able to interview any per-
sons, groups, entities or institutions freely and in private;

the State shall grant the necessary guarantees to those who provide the Special
Commission with information, testimony or evidence of any kind;

the members of the Special Commission shall be able to travel freely throughout
the territory of the country, for which purpose the State shall extend all the corre-
sponding facilities, including the necessary documentation;

the State shall ensure the availability of local means of transportation;

the members of the Special Commission shall have access to the jails and all other
detention and interrogation sites and shall be able to interview in private those per-
sons imprisoned or detained;

the State shall provide the Special Commission with any document related to the
observance of human rights that the latter may consider necessary for the presenta-
tion of its reports;

the Special Commission shall be able to use any method appropriate for filming,
photographing, collecting, documenting, recording, or reproducing the information
it considers useful;

the State shall adopt the security measures necessary to protect the Special
Commission;

the State shall ensure the availability of appropriate lodging for the members of the
Special Commission;

the same guarantees and facilities that are set forth in this article for the members
of the Special Commission shall also be extended to the staff of the Executive
Secretariat;

the expenses incurred by the Special Commission, each of its members and the staff

of the Executive Secretariat shall be borne by the OAS, subject to the pertinent pro-
visions.
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CHAPTER V

ANNUAL REPORT AND OTHER REPORTS OF THE COMMISSION

Article 56. Preparation of Reports

The Commission shall submit an annual report to the General Assembly of the OAS.
In addition, the Commission shall prepare the studies and reports it deems advisable for
the performance of its functions and shall publish them as it sees fit. Once their pub-
lication is approved, the Commission shall transmit them, through the General
Secretariat, to the Member States of the OAS and its pertinent organs.

Article 57. Annual Report

1.

The Annual Report presented by the Commission to the General Assembly of the
OAS shall include the following:

a. An analysis of the human rights situation in the hemisphere, along with recom-

mendations to the States and organs of the OAS as to the measures necessary to
strengthen respect for human rights;

. a brief account of the origin, legal bases, structure and purposes of the

Commission, as well as the status of ratifications of the American Convention
and all other applicable instruments;

.a summary of the mandates and recommendations conferred upon the

Commission by the General Assembly and the other competent organs, and of
the status of implementation of such mandates and recommendations;

. a list of the periods of sessions held during the time period covered by the report

and of other activities carried out by the Commission to achieve its purposes,
objectives and mandates;

. a summary of the activities of the Commission carried out in cooperation with

other organs of the OAS and with regional or universal organs of the same type,
and the results achieved;

. the reports on individual petitions and cases whose publication has been

approved by the Commission, as well as a list of the precautionary measures
granted and extended, and of its activities before the Inter-American Court;

. a statement on the progress made in attaining the objectives set forth in the

American Declaration of the Rights and Duties of Man, the American
Convention on Human Rights and all other applicable instruments;

. any general or special report the Commission considers necessary with regard to

the situation of human rights in the Member States, and, as the case may be, fol-
low-up reports noting the progress achieved and the difficulties that have exist-
ed with respect to the effective observance of human rights; and,
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any other information, observation or recommendation that the Commission con-
siders advisable to submit to the General Assembly, as well as any new activity or
project that implies additional expenditures.

For the preparation and adoption of the reports provided for in paragraph 1(h) of
this article, the Commission shall gather information from all the sources it deems
necessary for the protection of human rights. Prior to its publication in the Annual
Report, the Commission shall provide a copy of said report to the respective State.
That State may send the Commission the views it deems pertinent within a maxi-
mum time period of one month from the date of transmission. The contents of the
report and the decision to publish it shall be within the exclusive discretion of the
Commission.

Article 58. Report on Human Rights in a State

The preparation of a general or special report on the status of human rights in a specif-
ic State shall meet the following standards:

a.

after the draft report has been approved by the Commission, it shall be transmitted
to the government of the Member State in question so that it may make any obser-
vations it deems pertinent;

the Commission shall indicate to that State the deadline within which it must pres-
ent its observations;

once the Commission has received the observations from the State, it shall study
them and, in light thereof, may maintain or modify its report and decide how it is
to be published;

if no observation has been submitted by the State as of the expiration of the dead-
line, the Commission shall publish the report in the manner it deems appropriate;

after its publication, the Commission shall transmit it through the General
Secretariat to the Member States and General Assembly of the OAS.

CHAPTER VI

HEARINGS BEFORE THE COMMISSION

Article 59. Initiative

The Commission may decide to hold hearings on its own initiative or at the request of
an interested party. The decision to convoke the hearings shall be made by the
President of the Commission, at the proposal of the Executive Secretary.
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Article 60. Purpose

The hearings may have the purpose of receiving information from the parties with
respect to a petition or case being processed before the Commission, follow-up to rec-
ommendations, precautionary measures, or general or particular information related to
human rights in one or more Members States of the OAS.

Article 61. Guarantees

The State in question shall grant the necessary guarantees to all the persons who attend
a hearing or who in the course of a hearing provide information, testimony or evidence
of any type to the Commission. That State may not prosecute the witnesses or experts,
or carry out reprisals against them or their family members because of their statements
or expert opinions given before the Commission.

Article 62. Hearings on Petitions or Cases

1. Hearings on petitions or cases shall have as their purpose the receipt of oral or writ-
ten presentations by the parties relative to new facts and information additional to
that which has been produced during the proceeding. The information may refer
to any of the following issues: admissibility; the initiation or development of the
friendly settlement procedure; the verification of the facts; the merits of the matter;
follow-up on recommendations; or any other matter pertinent to the processing of
the petition or case.

2. Requests for hearings must be submitted in writing at least 40 days prior to the
beginning of the respective session of the Commission. Requests for hearings
shall indicate their purpose and the identity of the participants.

3. If the Commission accedes to the request or decides to hold a hearing on its own
initiative, it shall convoke both parties. If one party, having been duly notified,
does not appear, the Commission shall proceed with the hearing. The Commission
shall adopt the necessary measures to maintain in confidence the identity of the
experts and witnesses if it believes that they require such protection.

4. The Executive Secretariat shall inform the parties as to the date, place and time of
the hearing at least one month in advance. However, that time period may be
reduced if the participants grant the Executive Secretariat prior and express consent
to that effect.

Article 63. Presentation and Production of Evidence

1. During the hearing, the parties may present any document, testimony, expert report
or item of evidence. At the request of a party or on its own initiative, the
Commission may receive the testimony of witnesses or experts.

2. With respect to the documentary evidence submitted during the hearing, the

Commission shall grant the parties a prudential time period for submitting their
observations.
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A party that proposes witnesses or experts for a hearing shall so state in its request.
For this purpose, it shall identify the witness or expert and the purpose of his or her
witness or expert testimony.

Upon deciding on the request for a hearing, the Commission shall also determine
whether to receive the witness or expert testimony proposed.

When one party offers witness and expert testimony, the Commission shall notify
the other party to that effect.

In extraordinary circumstances and for the purpose of safeguarding the evidence,
the Commission may, at its discretion, receive testimony in hearings without satis-
fying the terms of the previous paragraph. In such circumstances, it shall take the
measures necessary to guarantee the procedural balance between the parties in the
matter submitted for its consideration.

The Commission shall hear one witness at a time; the other witnesses shall remain
outside the hearing room. Witnesses may not read their presentations to the
Commission.

Prior to giving their testimony, witnesses and experts shall identify themselves and
take an oath or make a solemn promise to tell the truth. At the express request of
the interested person, the Commission may maintain the identity of a witness or
expert in confidence when necessary to protect him or her or other persons.

Article 64. Hearings of a General Nature

1.

Persons who are interested in presenting testimony or information to the
Commission on the human rights situation in one or more States, or on matters of
general interest, shall direct a request for a hearing to the Executive Secretariat with
proper notice prior to the respective session.

Persons making such a request shall indicate the purpose of their appearance, a
summary of the information they will furnish, the approximate time required for
that purpose, and the identity of the participants.

Article 65. Participation of the Commission Members

The President of the Commission may form working groups to participate in the pro-
gram of hearings.

Article 66. Attendance

Attendance at the hearings shall be limited to the representatives of the parties, the
Commission, the staff of the Executive Secretariat, and the Recording Secretaries. The
decision to allow the presence of other persons shall vest exclusively in the
Commission, which shall so inform the parties prior to beginning the hearing, orally or
in writing.
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Article 67. Expenses

The party that proposes the production of evidence at a hearing shall cover all of the
attendant expenses.

Article 68. Documents and Minutes of the Hearings

1.

A summary of the minutes of hearing shall be prepared and shall record the day and
time it was held, the names of the participants, the decisions adopted, and the com-
mitments assumed by the parties. The documents submitted by the parties in the
hearing shall be attached as annexes to the minutes.

The minutes of the hearings are internal working documents of the Commission.
If a party so requests, the Commission shall provide a copy, unless, in the view of
the Commission, its contents could entail some risk to persons.

The Commission shall make a tape of the testimony and shall make it available to
the parties that so request.

TITLE III

RELATIONS WITH THE INTERAMERICAN COURT OF HUMAN RIGHTS

CHAPTER I
DELEGATES, ADVISERS, WITNESSES AND EXPERTS

Article 69. Delegates and Assistants

1.

The Commission shall entrust one or more of its members and its Executive
Secretary to represent it and participate as delegates in the consideration of any
matter before the Inter-American Court of Human Rights. That representation shall
remain in effect as long as the delegate is a member of the Commission or serves
as its Executive Secretary, although the Commission may, under exceptional cir-
cumstances, decide to extend the duration of that representation.

If the petitioner so requests, the Commission shall include him or her as a delegate.

In appointing such delegates, the Commission shall issue any instructions it con-
siders necessary to guide their actions before the Court.

When it designates more than one delegate, the Commission shall assign to one of
them the responsibility of resolving situations that are not foreseen in the instruc-
tions, or of clarifying any doubts raised by a delegate.
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5. The delegates may be assisted by any person designated by the Commission. In
the discharge of their functions, the advisers shall act in accordance with the
instructions of the delegates.

Article 70. Witnesses and Experts

1. The Commission may also request the Court to summon other persons as witness-
es Or experts.

2. The summoning of such witnesses or experts shall be in accordance with the Rules
of Procedure of the Court.

CHAPTER II
PROCEDURE BEFORE THE COURT

Article 71. Notification to the State and the Petitioner

If the Commission decides to refer a case to the Court, the Executive Secretary shall
immediately give notice of that decision to the State, the petitioner and the victim.
With that communication the Commission shall transmit to the petitioner all the ele-
ments necessary for the preparation and presentation of the application.

Article 72. Presentation of the Application

1. When, in accordance with Article 61 of the American Convention on Human
Rights, the Commission decides to bring a case before the Court, it shall submit an
application specifying the:

a. claims on the merits, and reparations and costs sought;

b. parties in the case;

c. presentation of the facts;

d. information on the opening of the procedure and admissibility of the petition;

e. individualization of the witnesses and experts and the purpose of their statements;
f. legal grounds and the pertinent conclusions;

g. available information on the original complainant, the alleged victims, their family
members or duly accredited representatives;

h. names of its delegates; and,

i. the report provided for in Article 50 of the American Convention.
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2. The Commission’s application shall be accompanied by certified copies of the
items in the file that the Commission or its delegate considers pertinent.

Article 73. Transmittal of other Elements

The Commission shall transmit to the Court, at its request, any other evidence, docu-
ment or information concerning the case, with the exception of documents concerning
futile attempts to reach a friendly settlement. The transmittal of documents shall in
each case be subject to the decision of the Commission, which shall withhold the name
and identity of the petitioner, if the latter has not authorized that this be revealed.

Article 74. Provisional Measures

1. The Commission may request that the Court adopt provisional measures in cases
of extreme gravity and urgency, and when it becomes necessary to avoid irrepara-
ble damage to persons in a matter that has not yet been submitted to the Court for
consideration.

2. When the Commission is not in session, that request may be made by the President,
or in his or her absence, by one of the Vice-Presidents in order of precedence.

TITLE IV
FINAL PROVISIONS

Article 75. Calendar Computation

All time periods set forth in the present Rules of Procedure—in numbers of days—will
be understood to be counted as calendar days.

Article 76. Interpretation

Any doubt that might arise with respect to the interpretation of these Rules of
Procedure shall be resolved by an absolute majority of the members of the
Commission.

Article 77. Amendment of the Rules of Procedure

The Rules of Procedure may be amended by an absolute majority of the members of
the Commission.

Article 78. Transitory Provision

The amendments to these Rules of Procedure, approved at the 116%™ regular period of
sessions of the Commission, held from October 7 to 25, 2002, whose texts in English
and Spanish are equally authentic, shall enter into force on January 1, 2003.
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Article 4(1) was amended by Inter.-American Commission at its 116th regular period
of sessions, held from October 7 to 25, 2002.

Article 12(3) was amended by the Inter.-American Commission at its 116th regular
period of sessions, held from October 7 to 25, 2002.

Article 19(4) was amended by Inter.-American Commission at its 118th regular period
of sessions, held from October 6 to 24, 2003.

Article 42(4) was amended by Inter.-American Commission at its 118th regular period
of sessions, held from October 6 to 24, 2003.

Article 69(1) and 69(2) were amended by the Inter-American Commission at its 116t
regular period of sessions, held from October 7 to 25, 2002.

Article 71) and 69(2) were amended by the Inter-American Commission at its 118
regular period of sessions, held from October 6 to 24, 2003.

260



APPENDIX 6
RULES OF PROCEDURE OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS

RULES OF PROCEDURE OF THE INTER-AMERICAN COURT
OF HUMAN RIGHTS

Approved on November 25, 2003, during Sessions 9 and 10 of the Court’s LXI
Ordinary Period of Sessions, held from November 20 to December 4, 2003.

PRELIMINARY PROVISIONS

Article 1. Purpose

1.

These Rules regulate the organization and establish the procedure of the Inter-
American Court of Human Rights.

The Court may adopt such other Rules as may be necessary to carry out its func-
tions.

In the absence of a provision in these Rules or in case of doubt as to their interpre-
tation, the Court shall decide.

Article 2. Definitions

For the purposes of these Rules:

1.

the term “Agent” refers to the person designated by a State to represent it before
the Inter-American Court of Human Rights;

the term “Deputy Agent” refers to the person designated by a State to assist the
Agent in the discharge of his duties and to replace him during his temporary
absences;

the expression “General Assembly” refers to the General Assembly of the
Organization of American States;

the term “Commission” refers to the Inter-American Commission on Human
Rights;

the expression “Permanent Commission” refers to the Permanent Commission of
the Inter-American Court of Human Rights;

The expression “Permanent Council” refers to the Permanent Council of the
Organization of American States;
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the term “Convention” refers to the American Convention on Human Rights (Pact
of San José, Costa Rica);

the term “Court” refers to the Inter-American Court of Human Rights;

the term “Delegates” refers to the persons designated by the Commission to repre-
sent it before the Court;

the expression “original claimant” refers to the person, group of persons, or non-
governmental entity that instituted the original petition before the Commission,
pursuant to Article 44 of the Convention;

the term “day” shall be understood to be a natural day;

the expression “States Parties” refers to the States that have ratified or adhered to
the Convention;

the expression “Member States” refers to the States that are members of the
Organization of American States;

the term “Statute” refers to the Statute of the Court adopted by the General
Assembly of the Organization of American States on 31 October 1979 (AG/RES.
448 [1X-0/79]), as amended;

the expression “next of kin” refers to the immediate family, that is, the direct
ascendants and descendants, siblings, spouses or permanent companions, or those
determined by the Court, if applicable;

the expression “report of the Commission” refers to the report provided for in
Article 50 of the Convention;

the term “Judge” refers to the judges who compose the Court for each case;

the expression “Titular Judge” refers to any judge elected pursuant to Articles 53
and 54 of the Convention;

the expression “Interim Judge” refers to any judge appointed pursuant to Articles
6(3) and 19(4) of the Statute;

the expression “Judge ad hoc” refers to any judge appointed pursuant to Article 55
of the Convention;

the term “month” shall be understood to be a calendar month;
the acronym “OAS” refers to the Organization of American States;

the expression “parties to the case” refers to the victim or the alleged victim, the
State and, only procedurally, the Commission;

the term “President” refers to the President of the Court;
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the term “Secretariat” refers to the Secretariat of the Court;

the term “Secretary” refers to the Secretary of the Court;

the expression “Deputy Secretary” refers to the Deputy Secretary of the Court;

the expression “Secretary General” refers to the Secretary General of the
Organization of American States;

the expression “Vice-President” refers to the Vice-President of the Court;

the expression “alleged victim” refers to the person whose rights under the
Convention are alleged to have been violated;

the term “victim” refers to the person whose rights have been violated, according
to a judgment pronounced by the Court.

TITLE I

ORGANIZATION AND FUNCTIONING OF THE COURT

Chapter I
THE PRESIDENCY AND VICE-PRESIDENCY

Article 3. Election of the President and the Vice-President

1.

The President and the Vice-President shall be elected by the Court for a period of
two years and may be reelected. Their term shall begin on the first day of the first
session of the corresponding year. The election shall take place at the last regular
session held by the Court during the preceding year.

The elections referred to in this Article shall be by secret ballot of the Titular Judges
present. The judge who wins four or more votes shall be deemed to have been
elected. If no candidate receives the required number of votes, a ballot shall take
place between the two judges who have received the most votes. In the event of a
tie, the judge having precedence in accordance with Article 13 of the Statute shall
be deemed to have been elected.

Article 4. Functions of the President

1.

The functions of the President are to:

a. represent the Court;
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b. preside over the meetings of the Court and to submit for its consideration the
topics appearing on the agenda;

c. direct and promote the work of the Court;

d. rule on points of order that may arise during the meetings of the Court. If any
judge so requests, the point of order shall be decided by a majority vote;

e. present a biannual report to the Court on the activities he has carried out as
President during that period;

f. exercise such other functions as are conferred upon him by the Statute or these
Rules, or entrusted to him by the Court.

In specific cases, the President may delegate the representation referred to in para-
graph 1(a) of this Article to the Vice-President, to any of the judges or, if necessary,
to the Secretary or to the Deputy Secretary.

If the President is a national of one of the parties to a case before the Court, or in
special situations in which he considers it appropriate, he shall relinquish the
Presidency for that particular case. The same rule shall apply to the Vice-President
or to any judge called upon to exercise the functions of the President.

Article 5. Functions of the Vice-President

1.

The Vice-President shall replace the President in the latter’s temporary absence,
and shall assume the Presidency when the absence is permanent. In the latter case,
the Court shall elect a Vice-President to serve out the rest of the term. The same
procedure shall be followed if the absence of the Vice-President is permanent.

In the absence of the President and the Vice-President, their functions shall be
assumed by the other judges in the order of precedence established in Article 13 of
the Statute.

Article 6. Commissions

1.

3.

The Permanent Commission shall be composed by the President, the Vice-
President and any other judges the President deems it appropriate to appoint,
according to the needs of the Court. The Permanent Commission shall assist the
President in the exercise of his functions.

The Court may appoint other commissions for specific matters. In urgent cases,
they may be appointed by the President if the Court is not in session.

The commissions shall be governed by the provisions of these Rules, as applicable.
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Chapter I1

THE SECRETARIAT

Article 7. Election of the Secretary

1.

The Court shall elect its Secretary, who must possess the legal qualifications
required for the position, a good command of the working languages of the Court,
and the experience necessary for discharging his functions.

The Secretary shall be elected for a term of five years and may be re-elected. He
may be removed at any time if the Court so decides. A majority of no fewer than
four judges, voting by secret ballot in the presence of a quorum, is required for the
appointing or removal of the Secretary.

Article 8. Deputy Secretary

1.

The Deputy Secretary shall be appointed on the proposal of the Secretary, in the
manner prescribed in the Statute. He shall assist the Secretary in the performance
of his functions and replace him during his temporary absences.

If the Secretary and the Deputy Secretary are both unable to perform their func-
tions, the President may appoint an Interim Secretary.

If the Secretary and the Deputy Secretary are both temporarily away from the seat
of the Court, the Secretary may appoint a lawyer of the Secretariat to be in charge
of the Court in their absence(*).

Article 9. Oath

1.

The Secretary and the Deputy Secretary shall take an oath or make a solemn dec-
laration before the President undertaking to discharge their duties faithfully, and to
respect the confidential nature of the facts that come to their attention while exer-
cising their functions.

The staff of the Secretariat, including any persons called upon to perform interim
or temporary duties, shall, upon assuming their functions, take an oath or make a
solemn declaration before the President undertaking to discharge their duties faith-
fully and to respect the confidential nature of the facts that come to their attention
while exercising their functions. If the President is not present at the seat of the
Court, the Secretary shall administer the oath.

All oaths shall be recorded in a document to be signed by the person being sworn
in and by the person administering the oath.

Article 10. Functions of the Secretary

The functions of the Secretary shall be to:
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a. communicate the judgments, advisory opinions, orders and other rulings of the
Court;

b. keep the minutes of the meetings of the Court;

c. attend the meetings of the Court held at its seat or elsewhere;

d. deal with the correspondence of the Court;

e. direct the administration of the Court, pursuant to the instructions of the President;

f. prepare the drafts of the working schedules, rules and regulations, and budgets of
the Court;

g. plan, direct and coordinate the work of the staff of the Court;
h. carry out the tasks assigned to him by the Court or by the President;

i. perform any other duties provided for in the Statute or in these Rules.

Chapter IIT
FUNCTIONING OF THE COURT

Article 11. Regular Sessions

During the year, the Court shall hold the sessions needed for the exercise of its func-
tions on the dates decided upon by the Court at the previous session. In exceptional cir-
cumstances, the President may change the dates of these sessions after prior consulta-
tion with the Court.

Article 12. Special Sessions

Special sessions may be convoked by the President on his own initiative or at the
request of a majority of the judges.

Article 13. Quorum

The quorum for the deliberations of the Court shall consist of five judges.

Article 14. Hearings, Deliberations and Decisions

1. Hearings shall be public and shall be held at the seat of the Court. When exception-
al circumstances so warrant, the Court may decide to hold a hearing in private or at
a different location. The Court shall decide who may attend such hearings. Even
in these cases, however, minutes shall be kept in the manner prescribed in Article
43 of these Rules.
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The Court shall deliberate in private, and its deliberations shall remain secret.
Only the judges shall take part in the deliberations, although the Secretary and the
Deputy Secretary or their substitutes may attend, as well as such other Secretariat
staff as may be required. No other persons may be admitted, except by special deci-
sion of the Court and after taking an oath or making a solemn declaration.

Any question that calls for a vote shall be formulated in precise terms in one of the
working languages. At the request of any of the judges, the Secretariat shall trans-
late the text thereof into the other working languages and distribute it prior to the
vote.

The minutes of the deliberations of the Court shall be limited to a statement of the
subject of the discussion and the decisions taken. Separate opinions, dissenting and
concurring, and declarations made for the record shall also be noted.

Article 15. Decisions and Voting

1.

4.

The President shall present, point by point, the matters to be votedupon. Each
judge shall vote either in the affirmative or the negative; there shall be no absten-
tions.

The votes shall be cast in inverse order to the order of precedence established in
Article 13 of the Statute.

The decisions of the Court shall be adopted by a majority of the judges present at
the time of the voting.

In the event of a tie, the President shall have a casting vote.

Article 16. Continuation in Office by the Judges

1.

Judges whose terms have expired shall continue to exercise their functions in cases
that they have begun to hear and that are still pending. However, in the event of
death, resignation or disqualification, the judge in question shall be replaced by the
judge who was elected to take his place, if applicable, or by the judge who has
precedence among the new judges elected upon expiration of the term of the judge
to be replaced.

All matters relating to reparations and indemnities, as well as supervision of the
implementation of the judgments of the Court, shall be heard by the judges com-
prising it at that stage of the proceedings, unless a public hearing has already been
held. In that event, they shall be heard by the judges who had attended that hear-
ing.

All matters relating to provisional measures shall be heard by the Court composed
of Titular Judges.
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Article 17. Interim Judges

Interim Judges shall have the same rights and functions as Titular Judges, except for
such limitations that have been expressly established.

Article 18. Judges Ad Hoc

1.

6.

In a case arising under Article 55(2) and 55(3) of the Convention and Article 10(2)
and 10(3) of the Statute, the President, acting through the Secretariat, shall inform
the States referred to in those provisions of their right to appoint a Judge ad hoc
within 30 days of notification of the application.

When it appears that two or more States have a common interest, the President shall
inform them that they may jointly appoint one Judge ad hoc, pursuant to Article 10
of the Statute. If those States have not communicated their agreement to the Court
within 30 days of the last notification of the application, each State may propose its
candidate within 15 days. Thereafter, and if more than one candidate has been
nominated, the President shall choose a common Judge ad hoc by lot, and shall
communicate the result to the interested parties.

Should the interested States fail to exercise their right within the time limits estab-
lished in the preceding paragraphs, they shall be deemed to have waived that right.

The Secretary shall communicate the appointment of Judges ad hoc to the other
parties to the case.

The Judge ad hoc shall take an oath at the first meeting devoted to the considera-
tion of the case for which he has been appointed.

Judges ad hoc shall receive honoraria on the same terms as Titular Judges.

Article 19. Impediments, excuses and disqualification

1.

Impediments, excuses and disqualification of Judges shall be governed by the pro-
visions of Article 19 of the Statute.

Motions for impediments and excuses must be filed prior to the first hearing of the
case. However, if the grounds therefore were not known at the time, such motions
may be submitted to the Court at the first possible opportunity, so that it can rule
on the matter immediately.

When, for any reason whatsoever, a judge is not present at one of the hearings or
at other stages of the proceedings, the Court may decide to disqualify him from
continuing to hear the case, taking all the circumstances it deems relevant into
account.
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TITLE 11

PROCEDURE

Chapter I

GENERAL RULES

Article 20. Official Languages

1.

The official languages of the Court shall be those of the OAS, which are Spanish,
English, Portuguese and French.

The working languages shall be those agreed upon by the Court each year.
However, in a specific case, the language of one of the parties may be adopted as a
working language, provided it is one of the official languages.

The working languages for each case shall be determined at the beginning of the
proceedings, unless they are the same as those already being employed by the
Court.

The Court may authorize any person appearing before it to use his own language if
he does not have sufficient knowledge of the working languages. In such circum-
stances, however, the Court shall make the necessary arrangements to ensure that
an interpreter is present to translate that testimony into the working languages.
The interpreter must take an oath or make a solemn declaration, undertaking to dis-
charge his duties faithfully and to respect the confidential nature of the facts that
come to his attention in the exercise of his functions.

The Court shall, in all cases, determine which text is authentic.

Article 21. Representation of the States

1.

The States Parties to a case shall be represented by an Agent, who may, in turn, be
assisted by any persons of his choice.

If a State replaces its Agent, it shall so notify the Court, and the replacement shall
only take effect once the notification has been received at the seat of the Court.

A Deputy Agent may be designated who will assist the Agent in the exercise of his
functions and replace him during his temporary absences.

When appointing its Agent, the State in question shall indicate the address at which
all relevant communications shall be deemed to have been officially received.

Article 22. Representation of the Commission

The Commission shall be represented by the Delegates it has designated for the
purpose. The Delegates may be assisted by any persons of their choice.
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Article 23. Participation of the Alleged Victims

1.

When the application has been admitted, the alleged victims, their next of kin or
their duly accredited representatives may submit their pleadings, motions and evi-
dence, autonomously, throughout the proceedings.

When there are several alleged victims, next of kin or duly accredited representa-
tives, they shall designate a common intervener who shall be the only person
authorized to present pleadings, motions and evidence during the proceedings,
including the public hearings.

In case of disagreement, the Court shall make the appropriate ruling.

Article 24. Cooperation of the States

1.

The States Parties to a case have the obligation to cooperate so as to ensure that all
notices, communications or summonses addressed to persons subject to their juris-
diction are duly executed. They shall also facilitate compliance with summonses
by persons who either reside or are present within their territory.

The same rule shall apply to any proceeding that the Court decides to conduct or
order in the territory of a State Party to a case.

When the performance of any of the measures referred to in the preceding para-
graphs requires the cooperation of any other State, the President shall request the
corresponding government to provide the requisite assistance.

Article 25. Provisional Measures

1.

At any stage of the proceedings involving cases of extreme gravity and urgency,
and when necessary to avoid irreparable damage to persons, the Court may, at the
request of a party or on its own motion, order such provisional measures as it deems
pertinent, pursuant to Article 63(2) of the Convention.

With respect to matters not yet submitted to it, the Court may act at the request of
the Commission.

In contentious cases already submitted to the Court, the victims or alleged victims,
their next of kin, or their duly accredited representatives, may present a request for
provisional measures directly to the Court(*).

The request may be made to the President, to any judge of the Court, or to the
Secretariat, by any means of communication. In every case, the recipient of the
request shall immediately bring it to the President’s attention.

If the Court is not sitting, the President, in consultation with the Permanent
Commission and, if possible, with the other judges, shall call upon the government
concerned to adopt such urgent measures as may be necessary to ensure the effec-
tiveness of any provisional measures that may be ordered by the Court at its next
session.
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The beneficiaries of urgent measures or provisional measures ordered by the
President may address their comments on the report made by the State directly to
the Court. The Inter-American Commission of Human Rights shall present obser-
vations to the State’s report and to the observations of the beneficiaries or their rep-
resentatives(**).

The Court, or its President if the Court is not sitting, may convoke the parties to a
public hearing on provisional measures.

In its Annual Report to the General Assembly, the Court shall include a statement
concerning the provisional measures ordered during the period covered by the
report. If those measures have not been duly implemented, the Court shall make
such recommendations as it deems appropriate.

Article 26. Filing of Briefs

1.

2.

The application, the reply thereto, the written brief containing pleadings. motions,
and evidence, as well as any other written material addressed to the Court, may be

presented in person, by courier, facsimile, telex, mail or any other method general-
ly used. When any such material is transmitted to the Court by electronic means,
the original documents, as well as accompanying evidence. shall be submitted
within 7 days(***).

The original application, the reply thereto. the written brief containing pleadings,
motions and evidence (Article 36 of the Rules of Procedure). the reply to the pre-

liminary objections (Article 37(4) of the Rules of Procedure). as well as all respec-

tive attachments, shall be accompanied by 3 identical copies(*).

The President may, in consultation with the Permanent Commission, reject any
communication from the parties which he considers patently inadmissible, and
shall order that it be returned to the interested party, without further action.

Article 27. Default Procedure

1.

When a party fails to appear in or continue with a case, the Court shall, on its own
motion, take such measures as may be necessary to complete the consideration of
the case.

When a party enters a case at a later stage of the proceedings, it shall take up the
proceedings at that stage.

Article 28. Joinder of Cases and Proceedings

1.

The Court may, at any stage of the proceedings, order the joinder of interrelated
cases, when there is identity of parties, subject-matter and ruling law.

The Court may also order that the written or oral proceedings of several cases,
including the introduction of witnesses, be carried out jointly.
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3. After consulting the Agents and the Delegates, the President may direct that two or

more cases be conducted simultaneously.

Article 29. Decisions

1.

The judgments and orders for discontinuance of a case shall be rendered exclusive-
ly by the Court.

All other orders shall be rendered by the Court if it is sitting, and by the President
if it is not, unless otherwise provided. Decisions of the President that are not pure-
ly procedural may be appealed before the Court.

Judgments and orders of the Court may not be contested in any way.

Article 30. Publication of Judgments and Other Decisions

1.

The Court shall order the publication of:

a. its judgments and other decisions, including separate opinions, dissenting or
concurring, whenever they fulfill the requirements set forth in Article 56(2) of
these Rules;

b. documents from the case file, except those considered irrelevant or unsuitable for
publication;

c. records of the hearings;
d. any other document that the Court considers suitable for publication.

The judgments shall be published in the working languages used in each case. All
other documents shall be published in their original language.

Documents relating to cases already adjudicated, and deposited with the Secretariat
of the Court, shall be made accessible to the public, unless the Court decides oth-
erwise.

Article 31. Application of Article 63(1) of the Convention

Application of this provision may be invoked at any stage of the proceedings.
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Chapter I1
WRITTEN PROCEEDINGS

Article 32. Institution of the Proceedings

For a case to be referred to the Court under Article 61(1) of the Convention, the appli-
cation shall be filed in the Secretariat of the Court in the working languages. Whereas
the filing of an application in only one working language shall not suspend the proceed-
ing, the translations into the other language or languages must be submitted within 30
days.

Article 33. Filing of the Application

The brief containing the application shall indicate:

1. the claims (including those relating to reparations and costs); the parties to the case;
a statement of the facts; the orders on the opening of the proceeding and the admis-
sibility of the petition by the Commission; the supporting evidence, indicating the
facts on which it will bear; the particulars of the witnesses and expert witnesses and
the subject of their statements; the legal arguments, and the pertinent conclusions.
In addition, the Commission shall include the name and address of the original peti-
tioner, and also the name and address of the alleged victims, their next of kin or
their duly accredited representatives, when this is possible.

2. the names of the Agents or the Delegates.

3. the names and addresses of the representatives of the alleged victims and their next
of kin. If this information is not provided in the application, the Commission shall
act on behalf of the alleged victims and their next of kin in its capacity as guaran-

tor of the public interest under the American Convention on Human Rights to
ensure that they have the benefit of legal representation(*).

If the application is filed by the Commission, it shall be accompanied by the report
referred to in Article 50 of the Convention.

Article 34. Preliminary Review of the Application

When, during a preliminary review of the application, the President finds that the basic
requirements have not been met, he shall request the applicant to correct any deficien-
cies within 20 days.

Article 35. Notification of the Application
1. The Secretary of the Court shall notify of the application to:

a. The President and the judges of the Court;
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b. the respondent State;
c. the Commission, when it is not the applicant;
d. the original claimant, if known;

e. the alleged victim, his next of kin, or his duly accredited representatives, if appli-
cable.

The Secretary shall inform the other States Parties, the Permanent Council of the
OAS through its President, and the Secretary General of the OAS, of the filing of
the application.

When notifying, the Secretary shall request the respondent States to designate their
Agent, and the Commission to appoint its Delegates, within one month. Until the
Delegates are duly appointed, the Commission shall be deemed to be properly rep-
resented by its President for all purposes of the case.

Article 36. Written Brief Containing Pleadings, Motions and Evidence(*)

1.

When the application has been notified to the alleged victim, his next of kin or his
duly accredited representatives, they shall have a period of 2 months, which may
not be extended, to present autonomously to the Court their pleadings, motions and
evidence.

Article 37. Preliminary Objections

1.
2.

Preliminary objections may only be filed in the brief answering the application.

The document setting out the preliminary objections shall set out the facts on which
the objection is based, the legal arguments, and the conclusions and supporting
documents, as well as any evidence which the party filing the objection may wish
to produce.

The presentation of preliminary objections shall not cause the suspension of the
proceedings on the merits, nor the respective time periods or terms.

Any parties to the case wishing to submit written briefs on the preliminary objec-
tions may do so within 30 days of receipt of the communication.

When the Court considers it indispensable, it may convene a special hearing on the
preliminary objections, after which it shall rule on the objections.

The Court may decide on the preliminary objections and the merits of the case in a
single judgment, under the principle of procedural economy.

Article 38. Answer to the application

1.

The respondent shall answer the application in writing within a period of 4 months
of the notification, which may not be extended. The requirements indicated in
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Article 33 of these Rules shall apply. The Secretary shall communicate the said
answer to the persons referred to in Article 35(1) above. Within this same period,
the respondent shall present its comments on the written brief containing pleadings,
motions and evidence. These observations may be included within the answer to
the application or within a separate brief(**).

2. In its answer, the respondent must state whether it accepts the facts and claims or
whether it contradicts them, and the Court may consider accepted those facts that
have not been expressly denied and the claims that have not been expressly contest-
ed.

Article 39. Other Steps in the Written Proceedings

Once the application has been answered, and before the opening of the oral proceed-
ings, the parties may seek the permission of the President to enter additional written
pleadings. In such a case, the President, if he sees fit, shall establish the time limits
for presentation of the relevant documents.

Chapter IIT
ORAL PROCEEDINGS

Article 40. Opening

The President shall announce the date for the opening of the oral proceedings and shall
call such hearings as may be necessary.

Article 41. Conduct of the Hearings

1. The President shall direct the hearings. He shall prescribe the order in which the
persons eligible to take part shall be heard, and determine the measures required for
the smooth conduct of the hearings.

2. The provisions of Article 23 of these Rules of Procedure shall be observed, with
regard to who may speak for the victims or the alleged victims, their next of kin or
their duly accredited representatives.

Article 42. Questions Put During the Hearings

1. The judges may ask all persons appearing before the Court any questions they
deem proper.

2. The witnesses, expert witnesses and any other persons the Court decides to hear

may, subject to the control of the President, be examined by the persons referred to
in Articles 21, 22 and 23 of these Rules.
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The President is empowered to rule on the relevance of the questions posed and to
excuse the person to whom the questions are addressed from replying, unless the
Court decides otherwise. Leading questions shall not be permitted.

Article 43. Minutes of the Hearings

1.

2.

Summarized minutes shall be taken at each hearing and shall contain the follow-
ing(*):

a. the names of the judges present;

b. the names of those persons referred to in Articles 21, 22 and 23 of these Rules,
who are present at the hearing;

c. the names and personal information of the witnesses, expert witnesses and other
persons appearing at the hearing;

d. statements made expressly for the record by the States Parties, by the
Commission, by the victims or alleged victims, by their next of kin or their duly
accredited representatives;

e. the text of any decisions rendered by the Court during the hearing.

The Secretariat shall record the hearings and attach a copy of the recording to the
case file.

The Agents, Delegates, victims or alleged victims, their next of kin or their duly
accredited representatives shall receive a copy of the recording of the public hear-
ing at its conclusion, or within a period of 15 days.

Chapter IV
EVIDENCE

Article 44. Admission

1.

Items of evidence tendered by the parties shall be admissible only if previous noti-
fication thereof is contained in the application and in the reply thereto and, when
appropriate, in the document setting out the preliminary objections and in the
answer thereto.

Evidence tendered to the Commission shall form part of the file, provided that it
has been received in a procedure with the presence of both parties, unless the Court
considers it essential that such evidence should be repeated.

Should any of the parties allege force majeure, serious impediment or the emer-
gence of supervening events as grounds for producing an item of evidence, the
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Court may, in that particular instance, admit such evidence at a time other than
those indicated above, provided that the opposing parties are guaranteed the right
of defense.

In the case of the alleged victim, his next of kin or his duly accredited representa-
tives, the admission of evidence shall also be governed by the provisions of Articles
23, 36 and 37(5) of the Rules of Procedure.

Article 45. Procedure for Taking Evidence

The Court may, at any stage of the proceedings:

1.

Obtain, on is own motion, any evidence it considers helpful. In particular, it may
hear as a witness, expert witness, or in any other capacity, any person whose evi-
dence, statement or opinion it deems to be relevant.

Request the parties to provide any evidence within their reach or any explanation
or statement that, in its opinion, may be useful.

Request any entity, office, organ or authority of its choice to obtain information,
express an opinion, or deliver a report or pronouncement on any given point. The
documents may not be published without the authorization of the Court.

Commission one or more of its members to hold hearings. including preliminary

hearings. either at the seat of the Court or elsewhere. for the purpose of gathering
evidence(*).

Article 46. Cost of Evidence

The party requesting the production of an item of evidence shall cover its cost.

Article 47. Convocation of Witnesses and Expert Witnesses(**)

1.

The Court shall determine when the parties are to call their witnesses and expert
witnesses whom the Court considers it necessary to hear. Furthermore, the sum-
mons shall indicate the name of the witness or expert witness as well as the object
of the testimony.

The party proposing testimonial or expert evidence shall bear the costs of the
appearance of its witness or witnesses before the Tribunal.

The Court may require that particular witnesses and expert witnesses offered by the
parties give their testimony through sworn declarations or affidavits. Once the

sworn declaration or affidavit is received. it shall be transmitted to the other parties
in order for them to present their observations.
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Article 48. Oath or Solemn Declaration by Witnesses and Expert Witnesses

1.

After his identity has been established and before giving evidence, every witness
shall take an oath or make a solemn declaration in which he shall state that he will
speak the truth, the whole truth and nothing but the truth.

After his identity has been established and before performing his task, every expert
witness shall take an oath or make a solemn declaration in which he shall state that
he will discharge his duties honorably and conscientiously.

The oath shall be taken, or the declaration made, before the Court or the President
or any of the judges so delegated by the Court.

Article 49. Objections to Witnesses

1.
2.

Any party may object to a witness before he testifies.

If the Court considers it necessary, it may nevertheless hear, for purposes of infor-
mation, a person who is not qualified to be heard as a witness.

The Court shall assess the value of the testimony and of the objections made by the
parties.

Article 50. Objections to Expert Witnesses

1.

The grounds for disqualification applicable to judges under Article 19(1) of the
Statute shall also apply to expert witnesses.

Objections shall be presented within 15 days of notification of the appointment of
the expert witness.

If the expert witness who has been challenged contests the ground invoked against
him, the Court shall rule on the matter. However, when the Court is not in session,
the President may, after consultation with the Permanent Commission, order the
evidence to be presented. The Court shall be informed thereof and shall rule on
the value of the evidence.

Should it become necessary to appoint a new expert witness, the Court shall rule
on the matter. Nevertheless, if the evidence needs to be heard as a matter of
urgency, the President, after consultation with the Permanent Commission, shall
make the appointment and inform the Court accordingly. The Court shall rule on
the value of the evidence.

Article 51. Protection of Witnesses and Expert Witnesses

States may neither institute proceedings against witnesses or expert witnesses nor bring
illicit pressure to bear on them or on their families on account of declarations or opin-
ions they have delivered before the Court.
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Article 52. Failure to Appear or False Evidence

The Court shall inform the States when those persons summoned to appear or declare,
fail to appear or refuse to give evidence without good reason, or when, in the opinion
of the Court, they have violated their oath or solemn declaration, so that the appropri-
ate action may be taken under the relevant domestic legislation.

Chapter V
EARLY TERMINATION OF THE PROCEEDINGS

Article 53. Discontinuance of a Case

1. When the party that has brought the case notifies the Court of its intention not to
proceed with it, the Court shall, after hearing the opinions of the other parties there-
to, decide whether to discontinue the hearing and, consequently, to strike the case
from its list.

2. If the respondent informs the Court of its acquiescence to the claims of the party

that has brought the case as well as the to claims of the representatives of the

alleged victims. his next of kin or representatives, the Court, after hearing the opin-
ions of the other parties to the case whether such acquiescence and its juridical

effects are acceptable. In that event, the Court shall determine the appropriate
reparations and indemnities(*).

Article 54. Friendly Settlement

When the parties to a case before the Court inform it of the existence of a friendly set-
tlement, compromise, or any other occurrence likely to lead to a settlement of the dis-
pute, the Court may strike the case from its list.

Article 55. Continuation of a Case

The Court, may notwithstanding the existence of the conditions indicated in the pre-
ceding paragraphs, and bearing in mind its responsibility to protect human rights,
decide to continue the consideration of a case.

Chapter VI
JUDGMENTS

Article 56. Contents of the Judgment

1. The judgment shall contain:
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a. the names of the President, the judges who rendered it, the Secretary and Deputy
Secretary.

b. the identity of the parties and their representatives;
c. a description of the proceedings;

d. the facts of the case;

e. the conclusions of the parties;

f. the legal arguments;

g. the ruling on the case;

h. the decision, if any, on reparations and costs;

i. the result of the voting;

j- a statement indicating which text is authentic.

Any judge who has taken part in the consideration of a case is entitled to append a
separate opinion, concurring or dissenting, to the judgment. These opinions shall
be submitted within a time limit to be fixed by the President, so that the other
judges may take cognizance thereof prior to notification of the judgment. The said
opinions shall only refer to the issues covered in the judgment.

Article 57. Judgment on Reparations

1.

‘When no specific ruling on reparations has been made in the judgment on the mer-
its, the Court shall set the time and determine the procedure for the deferred deci-
sion thereon.

If the Court is informed that the parties to the case have reached an agreement in
regard to the execution of the judgment on the merits, it shall verify the fairness of
the agreement and rule accordingly.

Article 58. Delivery and Communication of the Judgment

1.

When a case is ready for judgment, the Court shall deliberate in private and adopt
the judgment, which shall be notified to the parties by the Secretariat.

The texts, legal arguments and votes shall all remain secret until the parties have
been notified of the judgment.

Judgments shall be signed by all the judges who participated in the voting and by
the Secretary. However, a judgment signed by the majority of the judges and the
Secretary shall also be valid.

Separate opinions, dissenting or concurring, shall be signed by the judges submit-
ting them and by the Secretary.
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The judgments shall conclude with an order, signed by the President and the
Secretary and sealed by the latter, providing for the communication and execution
of the judgment.

The originals of the judgments shall be deposited in the archives of the Court. The
Secretary shall dispatch certified copies to the States Parties, the parties to the case,
the Permanent Council through its President, the Secretary General of the OAS,
and any other interested person who requests them.

Article 59. Request for Interpretation

1.

The request for interpretation, referred to in Article 67 of the Convention, may be
made in connection with judgments on the merits or on reparations and shall be
filed with the Secretariat. It shall state with precision the issues relating to the
meaning or scope of the judgment of which the interpretation is requested.

The Secretary shall transmit the request for interpretation to the parties to the case
and shall invite them to submit any written comments they deem relevant, within
the time limit established by the President.

When considering a request for interpretation, the Court shall be composed, when-
ever possible, of the same judges who delivered the judgment of which the inter-
pretation is being sought. However, in the event of death, resignation, impediment,

excuse or disqualification, the judge in question shall be replaced pursuant to
Article 16 of these Rules.

A request for interpretation shall not suspend the effect of the judgment.

The Court shall determine the procedure to be followed and shall render its deci-
sion in the form of a judgment.

TITLE III

ADVISORY OPINIONS

Article 60. Interpretation of the Convention

1.

3.

Requests for an advisory opinion under Article 64(1) of the Convention shall state
with precision the specific questions on which the opinion of the Court is being
sought.

Requests for an advisory opinion submitted by a Member State or by the
Commission shall, in addition, identify the provisions to be interpreted, the consid-
erations giving rise to the request, and the names and addresses of the Agent or the
Delegates.

If the advisory opinion is sought by an OAS organ other than the Commission, the
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request shall also specify, further to the information listed in the preceding para-
graph, how it relates to the sphere of competence of the organ in question.

Article 61. Interpretation of Other Treaties

1.

If the interpretation requested refers to other treaties concerning the protection of
human rights in the American states, as provided for in Article 64(1) of the
Convention, the request shall indicate the name of, and parties to, the treaty, the
specific questions on which the opinion of the Court is being sought, and the con-
siderations giving rise to the request.

If the request is submitted by an OAS organ, it shall indicate how the subject of the
request falls within the sphere of competence of the organ in question.

Article 62. Interpretation of Domestic L.aws

1.

A request for an advisory opinion presented pursuant to Article 64(2) of the
Convention shall indicate the following:

a. the provisions of domestic law and of the Convention or of other treaties con-
cerning the protection of human rights to which the request relates;

b. the specific questions on which the opinion of the Court is being sought;
c. the name and address of the applicant’s Agent.

Copies of the domestic laws referred to in the request shall accompany the appli-
cation.

Article 63. Procedure

1.

On receipt of a request for an advisory opinion, the Secretary shall transmit copies
thereof to all the Member States, the Commission, the Permanent Council of the
OAS through its President, the Secretary General of the OAS and the OAS organs
within whose spheres of competence the subject of the revision of request falls, as
appropriate.

The President shall establish the time limits for the filing of written comments by
the interested parties.

The President may invite or authorize any interested party to submit a written opin-
ion on the issues covered by the request. If the request is governed by Article
64(2) of the Convention, he may do so after prior consultation with the Agent.

At the conclusion of the written proceedings, the Court shall decide whether there
should be oral proceedings and shall fix the date for such a hearing, unless it dele-
gates the latter task to the President. Prior consultation with the Agent is required
in cases governed by Article 64(2) of the Convention.
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Article 64. Application by Analogy

The Court shall apply the provisions of Title II of these Rules to advisory proceedings,
to the extent that it deems them to be compatible.

Article 65. Delivery and Content of Advisory Opinions

1. The delivery of advisory opinions shall be governed by Article 58 of these Rules.
2. Advisory opinions shall contain:

a. the name of the President, the judges who rendered the opinion, the Secretary
and Deputy Secretary;

b. the issues presented to the Court;

c. a description of the proceedings;

d. the legal arguments;

e. the opinion of the Court;

f. a statement indicating which text is authentic.

3. Any judge who has taken part in the delivery of an advisory opinion is entitled to
append a separate opinion, dissenting or concurring, to the opinion of the Court.
These opinions shall be submitted within a time limit to be fixed by the President,
so that the other judges can take cognizance thereof before the advisory opinion is
rendered. They shall be published in accordance with Article 30(1)(a) of these
Rules.

4. Advisory opinions may be delivered in public.

TITLE IV
FINAL AND TRANSITORY PROVISIONS

Article 66. Amendments to the Rules of Procedure

These Rules of Procedure may be amended by the decision of an absolute majority of
the Titular Judges of the Court. Upon their entry into force, they shall abrogate the pre-
vious Rules of Procedure.

Article 67. Entry into Force

These Rules of Procedure, the Spanish and English versions of which are equally
authentic, shall enter into force on 1 June 2001.
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Done at the seat of the Inter-American Court of Human Rights in San José, Costa Rica
on this twenty-forth day of November, 2000.

* Reformed by the Court during its LXI Ordinary Period of Sessions held from November 20 to
December 4, 2003. Reforms were approved during sessions 9 and 10 on November 25, 2003, and
shall enter into force on January 1, 2004.

** Reformed by the Court during its LXI Ordinary Period of Sessions held from November 20 to
December 4, 2003. Reforms were approved during sessions 9 and 10 on November 25, 2003, and
shall enter into force on January 1, 2004.

*#% Reformed by the Court during its LXI Ordinary Period of Sessions held from November 20

to December 4, 2003. Reforms were approved during sessions 9 and 10 on November 25, 2003,
and shall enter into force on January 1, 2004.
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PROCESSING OF INDIVIDUAL PETITIONS IN THE INTER-AMERICAN HUMAN RIGHTS
SYSTEM

Inter-American Commission on Human Rights (IACHR)
Admission and Admissibility Phase

Petition before the IACHR

IACHR
Initial processing-Revision of
the formal requirements

TACHR returns the

< petition to be completed

by the petitioner

IACHR

Provisionally registers the
petition and sends it to the
State for request and
information (2 month time
period to answer — extendable
by a maximum of one month)

STATE

The State submits a response
to the petition (procedural
opportunity to present
preliminary objections)

TACHR invites State and
petitioner to submit
additional observations

IACHR

IACHR

Declares the

Examines the petition in petition
terms of admissibility inadmissible
(end of the
¢ proceedings)
Hearing
A

IACHR

Declares the petition
admissible and formally
registers as a case
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PROCESSING INDIVIDUAL PETITIONS IN THE INTER-AMERICAN HUMAN RIGHTS

SYSTEM
Inter-American Commission on Human Rights (IACHR)
Merit Phase
IACHR
Fixed time period of 2 months
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N \\\
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to the State and allows 2 months [ ————""" Ve 7 _] settlement
for response % ~"/'| (180days
. yd prd ,/ | allowed to
¢ yd /// // make the
Sy / decision of
STATE el / merit)
el Vs Publish a
Send comments to the IACHR 14~ / report Art. 49
| ) / and end of the
V4 process
/
B /
/
/
/
/
/
IACHR Hearing 4
Examines the merits of the | ,/
case »
+ Reconsideration
IACHR Confidential Report [~ ——"7"7—
. ¢ ——————— requested by the
Article 50 State
JACHR or STATE
Sends the case to the Court

within 3 months

Public
Report
Article 51.

End of the
Process
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PROCESSING INDIVIDUAL PETITIONS IN THE INTER-AMERICAN HUMAN RIGHTS

SYSTEM

Inter-American Court of Human Rights

File the case

COURT
Preliminary review of the

Court requests to

case

COURT
—~| Notifies the application

v

- STATE
e Has 2 months to respond
W to the case and present
\\\\\\\ preliminary objections
\i\ S (the only opportunity to
NN N present them)
NN N ,
NN N +
Acqui P SN
to the claims of Friendly N SN COURT
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\ admissible
NN
NN
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AN
< N AN
COURT COURT \\ \\ COURT
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its list of the case AN
\
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\, 3
\| Hearings
—K COURT
teparations P Decision on
phase. the merit
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STATUS OF RATIFICATION
OF INTER-AMERICAN HUMAN RIGHTS TREATIES

Country Signature Charter of Protocol of |Protocol of |Protocol de |Protocol of
Ratification |the Cartagena Washington | Managua Buenos
Organisatio |de Indias Aires
n of
American
States
Antigua & S 12/03/81 12/14/86 12/14/92 06/10/93 12/03/81
Barbuda R 12/03/81 11/07/86 03/12/03 03/12/03 12/03/81
Argentina S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 01/19/56 10/31/88 03/17/94 12/05/94 07/10/67
Bahamas S 03/03/82 12/05/85 12/14/92 06/10/93 03/03/82
R 03/01/82 11/07/86 05/20/94 05/20/94 03/01/82
Barbados S 10/09/67 12/05/85 08/05/94 - 03/16/70
R 11/14/67 11/06/86 07/08/94 07/08/94 03/16/70
Belize S 01/08/91 - - 06/10/93 -
R 01/08/91 - 05/11/95 05/11/95 -
Bolivia S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 09/25/50 11/12/88 09/14/94 03/29/94 02/20/70
Brazil S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 02/11/50 09/20/88 04/13/94 08/31/95 04/03/68
Canada S 11/13/89 - 12/14/92 06/10/93 -
R 12/20/89 - 08/26/93 08/26/93 -
Chile S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 05/05/53 06/16/89 08/24/94 09/14/94 04/12/71
Colombia S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 12/07/51 03/06/87 05/17/96 10/04/96 12/27/69
Costa Rica S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 10/30/48 09/18/90 05/02/95 06/22/95 04/30/68
S 04/30/48 -
Cuba R 07/08/52 -
Dominica S 05/22/79 12/05/85 - 06/10/93 05/22/79
R 05/22/79 11/07/86 - 02/20/95 05/22/79
Dominican S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
Republic R 04/11/49 11/06/86 - 08/12/98 10/31/67
Ecuador S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 12/21/50 04/27/90 06/30/95 06/30/95 08/20/70
El Salvador S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 08/15/50 11/15/88 02/25/94 01/16/95 06/18/68
Grenada S 05/13/75 06/10/86 12/14/92 06/10/93 03/08/82
R 05/13/75 10/24/86 - 11/20/95 05/13/75
Guatemala S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 03/18/51 04/10/01 01/07/99 12/10/96 12/18/67
Guyana S 01/08/91 - 12/14/92 06/10/93 -
R 01/08/91 - 01/08/96 01/08/96 -
Haiti S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 08/21/50 - - - 03/26/70
Honduras S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 01/13/50 03/16/87 05/22/96 05/21/98 02/17/70
Jamaica S 06/27/69 12/05/85 12/14/92 06/10/93 02/27/70
R 08/07/69 10/31/86 - 07/10/95 02/16/70
Mexico S 04/30/48 12/05/85 - 06/10/93 02/27/67
R 11/23/48 08/31/88 - 12/18/93 03/14/68
Nicaragua S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 06/21/50 11/11/88 05/03/95 05/03/95 07/27/68
Panama S 04/30/48 06/13/86 12/14/92 06/10/93 02/27/67
R 03/16/51 07/13/89 05/12/95 05/12/95 01/29/69
Paraguay S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 03/30/50 03/06/87 08/26/94 08/26/94 12/19/67
Peru S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 05/15/52 09/18/96 09/18/96 09/18/96 01/09/70
St. Kitts & S 03/12/84 04/16/86 12/14/92 06/10/93 03/12/84
Nevis R 03/12/84 11/06/86 - 03/17/95 03/12/84
St. Lucia S 05/22/79 12/05/85 12/14/92 06/10/93 05/22/79
R 05/22/79 01/22/87 - 05/12/95 05/22/79
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St. Vincent & S 12/03/81 09/28/87 03/05/96 06/10/93 12/03/81
Grenadines R 12/03/81 06/15/87 05/23/96 05/23/96 12/03/81
Suriname S 02/22/77 12/05/85 12/14/92 06/10/93 02/22/77
R 06/01/77 11/11/87 - - 06/01/77
Trinidad & S 03/13/67 - - 06/10/93 05/20/68
Tobago R 03/14/67 - - 08/03/95 05/20/68
United S 04/30/48 11/07/86 01/28/93 06/10/93 02/27/67
States R 06/15/51 - 06/07/94 06/07/94 04/23/68
Uruguay S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 08/17/55 10/01/90 12/04/97 - 04/04/74
Venezuela S 04/30/48 12/05/85 12/14/92 06/10/93 02/27/67
R 12/21/51 05/20/93 09/12/97 12/26/94 09/26/68
Country Signature | Pact of Protocol Protocol Conventio |Conventio |Conventio
Ratificatio |San Jose, |of San to abolish |n on the n to n of Belem
n Costa Rica | Salvador the death forced prevent do Para
penalty disappeara | and
nce of punish
persons torture
Antigua & S - - - - - -
Barbuda R - - - - - 08/12/98
Argentina S 02/02/84 11/17/88 - 06/10/94 02/10/86 06/10/94
R 08/14/84 06/30/03 - 10/31/95 11/18/88 04/09/96
S - - - - - 05/16/95
Bahamas R - - - - - 05/03/95
S 06/20/78 - - - - 05/16/95
Barbados R 11/05/81 - - - - 02/08/95
. S - - - - - 11/15/96
Belize R - - - - - 11/25/96
Bolivia S - 11/17/88 - 09/14/94 12/09/85 09/14/94
R 06/20/79 - - 09/19/96 - 10/26/94
Brazil S - - 06/07/94 06/10/94 01/24/86 06/09/94
R 07/09/92 08/08/96 07/31/96 - 06/09/89 11/16/95
Canada . : : : : : :
Chile S 11/22/69 06/05/01 09/10/01 06/10/94 09/24/87 10/17/94
R 08/10/90 - - - 09/15/88 10/24/96
Colombia S 11/22/69 - - 08/05/94 12/09/85 -
R 05/28/73 10/22/97 - 04/01/05 12/02/98 10/03/96
Costa Rica S 11/22/69 11/17/88 10/28/91 06/10/94 07/31/86 06/09/94
R 03/02/70 09/29/99 03/30/98 03/20/96 11/25/99 07/05/95
S - - - - - -
Cuba R ) ) R ) ) R
Dominica S y . i ) . y
R 06/03/93 - - - - 06/30/95
Dominican S 11/22/69 11/17/88 - - 03/31/86 06/09/94
Republic R 12/08/77 - - - 12/12/86 01/10/96
Ecuador S 11/22/69 11/17/88 08/27/90 - 05/30/86 01/10/95
R 06/20/78 02/10/93 02/05/98 - 09/30/99 06/30/95
El S 07/14/78 11/17/88 - - 10/16/87 08/14/95
Salvador R 07/14/78 05/04/95 - - 10/17/94 11/13/95
S 11/22/69 - - - - -
Grenada R 04/27/78 - - - - 11/29/00
S - 11/17/88 - 07/27/99 10/27/86 06/24/94
Guatemala R - 05/30/00 - 07/27/99 | 12/10/86 | 01/04/95
S - - - - - 01/10/95
Guyana R 09/14/77 - - . - 01/08/96
. S 11/22/69 11/17/88 - - -
Haiti R 09/05/77 - - - 06/13/86 | o4/07/97
S 09/16/77 - - 04/28/05 03/11/86 06/10/94
Honduras R 07/19/78 - - 04/28/05 - 07/04/95
. S - - - - - 12/14/05
Jamaica R 03/02/81 - - - - 11/11/05
Mexico S 11/22/69 11/17/88 - 02/28/02 02/10/86 06/04/95
R 09/25/79 03/08/96 - 02/28/02 02/11/87 06/19/98
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) s 11/22/69 | 11/17/88 | 08/30/90 - 09729787 | 06/09/94
Nicaragua R 05/08/78 - 03/24/99 - - 10/06/95
Panama s 11/22/69 | 11/17/88 | 11/26/90 | 07/31/95 | 02/10/86 | 10/05/94
R 08/18/89 | 10/28/92 | 06/27/91 | 07/31/95 | 06/27/91 | 04/26/95
Paraguay s 07/27/777 | 08/26/96 | 06/08/99 | 08/26/96 | 10/25/89 | 10/17/95
R 07/12/78 | 05/28/97 | 10/31/00 | 08/26/96 | 02/12/90 | 09/29/95
Pery s 09/07/77 | 11/17/88 - 02/08/02 | 01/10/86 | 07/12/95
R 01/21/78 | 05/17/95 - 02/08/02 | 02/27/90 | 04/02/96
St. Kitts & s E - - - - 06/09/94
Nevis R - - - - - 03/17/95
- s - E - - B 11/11/94
St. Lucia R ) - - - - 03/08/95
St. Vincent S
& R - - - - - 03/05/96
Grenadine - - - - - 05/23/96
S
- s - - - - 11/12/87 B
Suriname R 11/12/87 | 02/28/90 - - 1112/87 | 02/19/02
Trinidad & s - - - - - 11/03/95
Tobago R 04/03/91 - - - - 01/04/96
United s 06/01/77 B - - B B
States R - - - - - -
Uruguay s 11/22/69 | 11/17/88 | 10/02/90 | 02/06/96 | 12/09/85 | 06/30/94
R 03/26/85 | 11/21/95 | 02/08/94 | 02/06/96 | 09/23/92 | 01/04/96
Venezuela s 11/22/69 | 01/27/89 | 09/25/90 | 07/06/98 | 12/09/85 | 06/09/94
R 06/23/77 - 08/24/92 | 07/06/98 | 06/25/91 | 01/16/95
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INTER-AMERICAN CONVENTION ON THE
PREVENTION, PUNISHMENT AND ERADICATION
OF VIOLENCE AGAINST WOMEN
"CONVENTION OF BELEM DO PARA"

(Adopted in Belém do Par3a, Brasil, on June 9, 1994,
at the twenty fourth regular session of the
General Assembly)

THE STATES PARTIES TO THIS CONVENTION,

RECOGNIZING that full respect for human rights has been enshrined in the
American Declaration of the Rights and Duties of Man and the Universal Declaration of
Human Rights, and reaffirmed in other international and regional instruments;

AFFIRMING that violence against women constitutes a violation of their human
rights and fundamental freedoms, and impairs or nullifies the observance, enjoyment
and exercise of such rights and freedoms;

CONCERNED that violence against women is an offense against human dignity
and a manifestation of the historically unequal power relations between women and
men;

RECALLING the Declaration on the Elimination of Violence against Women,
adopted by the Twenty-fifth Assembly of Delegates of the Inter-American Commission
of Women, and affirming that violence against women pervades every sector of society
regardless of class, race or ethnic group, income, culture, level of education, age or
religion and strikes at its very foundations:

CONVINCED that the elimination of violence against women is essential for
their individual and social development and their full and equal participation in all
walks of life; and

CONVINCED that the adoption of a convention on the prevention, punishment
and eradication of all forms of violence against women within the framework of the
Organization of American States is a positive contribution to protecting the rights of
women and eliminating violence against them,

HAVE AGREED to the following:

CHAPTER 1
DEFINITION AND SCOPE OF APPLICATION
Article 1
For the purposes of this Convention, violence against women shall be
understood as any act or conduct, based on gender, which causes death or physical,

sexual or psychological harm or suffering to women, whether in the public or the
private sphere.



Article 2

Violence against women shall be understood to include physical, sexual and
psychological violence:

a. that occurs within the family or domestic unit or within any other
interpersonal relationship, whether or not the perpetrator shares or has
shared the same residence with the woman, including, among others,
rape, battery and sexual abuse;

b. that occurs in the community and is perpetrated by any person,
including, among others, rape, sexual abuse, torture, trafficking in
persons, forced prostitution, kidnapping and sexual harassment in the
workplace, as well as in educational institutions, health facilities or any
other place; and

C. that is perpetrated or condoned by the state or its agents regardless of
where it occurs.

CHAPTER II
RIGHTS PROTECTED
Article 3

Every woman has the right to be free from violence in both the public and
private spheres.

Article 4
Every woman has the right to the recognition, enjoyment, exercise and

protection of all human rights and freedoms embodied in regional and international
human rights instruments. These rights include, among others:

a. The right to have her life respected;
b. The right to have her physical, mental and moral integrity respected;
C. The right to personal liberty and security;

d. The right not to be subjected to torture;

e. The rights to have the inherent dignity of her person respected and her
family protected;

f. The right to equal protection before the law and of the law;



g. The right to simple and prompt recourse to a competent court for
protection against acts that violate her rights;

h. The right to associate freely;

i The right of freedom to profess her religion and beliefs within the law;
and

j- The right to have equal access to the public service of her country and to
take part in the conduct of public affairs, including decision-making.

Article 5

Every woman is entitled to the free and full exercise of her civil, political,
economic, social and cultural rights, and may rely on the full protection of those rights
as embodied in regional and international instruments on human rights. The States

Parties recognize that violence against women prevents and nullifies the exercise of
these rights.

Article 6
The right of every woman to be free from violence includes, among others:
a. The right of women to be free from all forms of discrimination; and

b. The right of women to be valued and educated free of stereotyped

patterns of behavior and social and cultural practices based on concepts
of inferiority or subordination.

CHAPTER II1I
DUTIES OF THE STATES
Article 7

The States Parties condemn all forms of violence against women and agree to

pursue, by all appropriate means and without delay, policies to prevent, punish and
eradicate such violence and undertake to:

a. refrain from engaging in any act or practice of violence against women
and to ensure that their authorities, officials, personnel, agents, and
institutions act in conformity with this obligation;

b. apply due diligence to prevent, investigate and impose penalties for
violence against women;

C.

include in their domestic legislation penal, civil, administrative and any
other type of provisions that may be needed to prevent, punish and



eradicate violence against women and to adopt appropriate
administrative measures where necessary;

d. adopt legal measures to require the perpetrator to refrain from
harassing, intimidating or threatening the woman or using any method
that harms or endangers her life or integrity, or damages her property;

e. take all appropriate measures, including legislative measures, to amend
or repeal existing laws and regulations or to modify legal or customary
practices which sustain the persistence and tolerance of violence against
women;

f. establish fair and effective legal procedures for women who have been
subjected to violence which include, among others, protective
measures, a timely hearing and effective access to such procedures;

g. establish the necessary legal and administrative mechanisms to ensure
that women subjected to violence have effective access to restitution,
reparations or other just and effective remedies; and

h. adopt such legislative or other measures as may be necessary to give
effect to this Convention.

Article 8

The States Parties agree to undertake progressively specific measures,
including programs:

a. to promote awareness and observance of the right of women to be free
from violence, and the right of women to have their human rights
respected and protected;

b. to modify social and cultural patterns of conduct of men and women,
including the development of formal and informal educational programs
appropriate to every level of the educational process, to counteract
prejudices, customs and all other practices which are based on the idea
of the inferiority or superiority of either of the sexes or on the
stereotyped roles for men and women which legitimize or exacerbate
violence against women;

C. to promote the education and training of all those involved in the
administration of justice, police and other law enforcement officers as
well as other personnel responsible for implementing policies for the
prevention, punishment and eradication of violence against women;

d. to provide appropriate specialized services for women who have been
subjected to violence, through public and private sector agencies,
including shelters, counseling services for all family members where
appropriate, and care and custody of the affected children;
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to promote and support governmental and private sector education
designed to raise the awareness of the public with respect to the
problems of and remedies for violence against women;

f. to provide women who are subjected to violence access to effective
readjustment and training programs to enable them to fully participate
in public, private and social life;

g. to encourage the communications media to develop appropriate media
guidelines in order to contribute to the eradication of violence against
women in all its forms, and to enhance respect for the dignity of
women;

h. to ensure research and the gathering of statistics and other relevant
information relating to the causes, consequences and frequency of
violence against women, in order to assess the effectiveness of
measures to prevent, punish and eradicate violence against women and
to formulate and implement the necessary changes; and

i. to foster international cooperation for the exchange of ideas and
experiences and the execution of programs aimed at protecting women
who are subjected to violence.

Article 9

With respect to the adoption of the measures in this Chapter, the States Parties
shall take special account of the vulnerability of women to violence by reason of,
among others, their race or ethnic background or their status as migrants, refugees or
displaced persons. Similar consideration shall be given to women subjected to
violence while pregnant or who are disabled, of minor age, elderly, socioeconomically
disadvantaged, affected by armed conflict or deprived of their freedom.



CHAPTER 1V
INTER-AMERICAN MECHANISMS OF PROTECTION
Article 10

In order to protect the rights of every woman to be free from violence, the
States Parties shall include in their national reports to the Inter-American Commission
of Women information on measures adopted to prevent and prohibit violence against
women, and to assist women affected by violence, as well as on any difficulties they
observe in applying those measures, and the factors that contribute to violence
against women.

Article 11

The States Parties to this Convention and the Inter-American Commission of
Women may request of the Inter-American Court of Human Rights advisory opinions
on the interpretation of this Convention.

Article 12

Any person or group of persons, or any nongovernmental entity legally
recognized in one or more member states of the Organization, may lodge petitions
with the Inter-American Commission on Human Rights containing denunciations or
complaints of violations of Article 7 of this Convention by a State Party, and the
Commission shall consider such claims in accordance with the norms and procedures
established by the American Convention on Human Rights and the Statutes and
Regulations of the Inter-American Commission on Human Rights for lodging and
considering petitions.

CHAPTER V
GENERAL PROVISIONS
Article 13

No part of this Convention shall be understood to restrict or limit the domestic
law of any State Party that affords equal or greater protection and guarantees of the
rights of women and appropriate safeguards to prevent and eradicate violence against
women.

Article 14



No part of this Convention shall be understood to restrict or limit the American
Convention on Human Rights or any other international convention on the subject that
provides for equal or greater protection in this area.

Article 15

This Convention is open to signature by all the member states of the
Organization of American States.

Article 16

This Convention is subject to ratification. The instruments of ratification shall
be deposited with the General Secretariat of the Organization of American States.

Article 17

This Convention is open to accession by any other state. Instruments of
accession shall be deposited with the General Secretariat of the Organization of
American States.

Article 18

Any State may, at the time of approval, signature, ratification, or accession,
make reservations to this Convention provided that such reservations are:

a. not incompatible with the object and purpose of the Convention, and
b. not of a general nature and relate to one or more specific provisions.
Article 19

Any State Party may submit to the General Assembly, through the Inter-
American Commission of Women, proposals for the amendment of this Convention.

Amendments shall enter into force for the states ratifying them on the date
when two-thirds of the States Parties to this Convention have deposited their
respective instruments of ratification. With respect to the other States Parties, the
amendments shall enter into force on the dates on which they deposit their respective
instruments of ratification.

Article 20

If a State Party has two or more territorial units in which the matters dealt with
in this Convention are governed by different systems of law, it may, at the time of
signature, ratification or accession, declare that this Convention shall extend to all its
territorial units or to only one or more of them.

Such a declaration may be amended at any time by subsequent declarations,
which shall expressly specify the territorial unit or units to which this Convention
applies. Such subsequent declarations shall be transmitted to the General Secretariat



of the Organization of American States, and shall enter into force thirty days after the
date of their receipt.

Article 21

This Convention shall enter into force on the thirtieth day after the date of
deposit of the second instrument of ratification. For each State that ratifies or accedes
to the Convention after the second instrument of ratification is deposited, it shall enter
into force thirty days after the date on which that State deposited its instrument of
ratification or accession.

Article 22

The Secretary General shall inform all member states of the Organization of
American States of the entry into force of this Convention.

Article 23

The Secretary General of the Organization of American States shall present an
annual report to the member states of the Organization on the status of this
Convention, including the signatures, deposits of instruments of ratification and
accession, and declarations, and any reservations that may have been presented by
the States Parties, accompanied by a report thereon if needed.

Article 24

This Convention shall remain in force indefinitely, but any of the States Parties
may denounce it by depositing an instrument to that effect with the General
Secretariat of the Organization of American States. One year after the date of deposit
of the instrument of denunciation, this Convention shall cease to be in effect for the
denouncing State but shall remain in force for the remaining States Parties.

Article 25

The original instrument of this Convention, the English, French, Portuguese and
Spanish texts of which are equally authentic, shall be deposited with the General
Secretariat of the Organization of American States, which shall send a certified copy to
the Secretariat of the United Nations for registration and publication in accordance
with the provisions of Article 102 of the United Nations Charter.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly
authorized thereto by their respective governments, have signed this Convention,
which shall be called the Inter-American Convention on the Prevention, Punishment
and Eradication of Violence against Women "Convention of Belém do Para."

DONE IN THE CITY OF BELEM DO PARA, BRAZIL, the ninth of June in the
year one thousand nine hundred ninety-four.

INTER-AMERICAN CONVENTION ON THE PREVENTION,
PUNISHMENT, AND ERADICATION OF VIOLENCE AGAINST WOMEN
"CONVENTION OF BELEM DO PARA"
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CHARTER
OF THE ORGANIZATION
OF AMERICAN STATES

As amended by the Protocol of Amendment to the Charter of the Organization of
American States "Protocol of Buenos Aires", signed on February 27, 1967, at the Third
Special Inter-American Conference,

by the Protocol of Amendment to the Charter of the Organization of American States
"Protocol of Cartagena de Indias", approved on December 5, 1985, at the Fourteenth
Special Session of the General Assembly,

by the Protocol of Amendment to the Charter of the Organization of American States
"Protocol of Washington", approved on December 14, 1992, at the Sixteenth Special
Session of the General Assembly,

and by the Protocol of Amendment to the Charter of the Organization of American
States "Protocol of Managua", adopted on June 10, 1993, at the Nineteenth Special
Session of the General Assembly.



CHARTER OF THE ORGANIZATION
OF AMERICAN STATES*

IN THE NAME OF THEIR PEOPLES, THE STATES REPRESENTED AT THE NINTH
INTERNATIONAL CONFERENCE OF AMERICAN STATES,

Convinced that the historic mission of America is to offer to man a land of liberty
and a favorable environment for the development of his personality and the realization
of his just aspirations;

Conscious that that mission has already inspired numerous agreements, whose
essential value lies in the desire of the American peoples to live together in peace and,
through their mutual understanding and respect for the sovereignty of each one, to
provide for the betterment of all, in independence, in equality and under law;

Convinced that representative democracy is an indispensable condition for the
stability, peace and development of the region;

Confident that the true significance of American solidarity and good neighborliness
can only mean the consolidation on this continent, within the framework of democratic
institutions, of a system of individual liberty and social justice based on respect for the
essential rights of man;

Persuaded that their welfare and their contribution to the progress and the
civilization of the world will increasingly require intensive continental cooperation;

Resolved to persevere in the noble undertaking that humanity has conferred upon
the United Nations, whose principles and purposes they solemnly reaffirm;

Convinced that juridical organization is a necessary condition for security and
peace founded on moral order and on justice; and

In accordance with Resolution IX of the Inter-American Conference on Problems of
War and Peace, held in Mexico City,
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HAVE AGREED
upon the following

CHARTER OF THE ORGANIZATION
OF AMERICAN STATES
PART ONE
Chapter I
NATURE AND PURPOSES
Article 1

The American States establish by this Charter the international organization that
they have developed to achieve an order of peace and justice, to promote their
solidarity, to strengthen their collaboration, and to defend their sovereignty, their
territorial integrity, and their independence. Within the United Nations, the
Organization of American States is a regional agency.

The Organization of American States has no powers other than those expressly
conferred upon it by this Charter, none of whose provisions authorizes it to intervene
in matters that are within the internal jurisdiction of the Member States.

Article 2

The Organization of American States, in order to put into practice the principles on
which it is founded and to fulfill its regional obligations under the Charter of the United
Nations, proclaims the following essential purposes:

a) To strengthen the peace and security of the continent;

b) To promote and consolidate representative democracy, with due respect for
the principle of nonintervention;

c) To prevent possible causes of difficulties and to ensure the pacific settlement
of disputes that may arise among the Member States;

d) To provide for common action on the part of those States in the event of
aggression;

e) To seek the solution of political, juridical, and economic problems that may
arise among them;

f) To promote, by cooperative action, their economic, social, and cultural
development;

g) To eradicate extreme poverty, which constitutes an obstacle to the full
democratic development of the peoples of the hemisphere; and



h)

The

b)

c)
d)

e)

f)

9)

h)

b))
k)

To achieve an effective limitation of conventional weapons that will make it
possible to devote the largest amount of resources to the economic and social
development of the Member States.

Chapter II
PRINCIPLES
Article 3
American States reaffirm the following principles:

International law is the standard of conduct of States in their reciprocal
relations;

International order consists essentially of respect for the personality,
sovereignty, and independence of States, and the faithful fulfillment of
obligations derived from treaties and other sources of international law;

Good faith shall govern the relations between States;

The solidarity of the American States and the high aims which are sought
through it require the political organization of those States on the basis of the
effective exercise of representative democracy;

Every State has the right to choose, without external interference, its political,
economic, and social system and to organize itself in the way best suited to it,
and has the duty to abstain from intervening in the affairs of another State.

Subject to the foregoing, the American States shall cooperate fully among
themselves, independently of the nature of their political, economic, and
social systems;

The elimination of extreme poverty is an essential part of the promotion and
consolidation of representative democracy and is the common and shared
responsibility of the American States;

The American States condemn war of aggression: victory does not give
rights;

An act of aggression against one American State is an act of aggression
against all the other American States;

Controversies of an international character arising between two or more
American States shall be settled by peaceful procedures;

Social justice and social security are bases of lasting peace;

Economic cooperation is essential to the common welfare and prosperity of
the peoples of the continent;

The American States proclaim the fundamental rights of the individual without
distinction as to race, nationality, creed, or sex;



m) The spiritual unity of the continent is based on respect for the cultural values
of the American countries and requires their close cooperation for the high
purposes of civilization;

n) The education of peoples should be directed toward justice, freedom, and
peace.

Chapter III
MEMBERS
Article 4

All American States that ratify the present Charter are Members of the
Organization.

Article 5

Any new political entity that arises from the union of several Member States and
that, as such, ratifies the present Charter, shall become a Member of the
Organization. The entry of the new political entity into the Organization shall result in
the loss of membership of each one of the States which constitute it.

Article 6

Any other independent American State that desires to become a Member of the
Organization should so indicate by means of a note addressed to the Secretary
General, in which it declares that it is willing to sign and ratify the Charter of the
Organization and to accept all the obligations inherent in membership, especially those
relating to collective security expressly set forth in Articles 28 and 29 of the Charter.

Article 7

The General Assembly, upon the recommendation of the Permanent Council of the
Organization, shall determine whether it is appropriate that the Secretary General be
authorized to permit the applicant State to sign the Charter and to accept the deposit
of the corresponding instrument of ratification. Both the recommendation of the
Permanent Council and the decision of the General Assembly shall require the
affirmative vote of two thirds of the Member States.

Article 8

Membership in the Organization shall be confined to independent States of the
Hemisphere that were Members of the United Nations as of December 10, 1985, and
the nonautonomous territories mentioned in document OEA/Ser. P, AG/doc.1939/85,
of November 5, 1985, when they become independent.

Article 9



A Member of the Organization whose democratically constituted government has
been overthrown by force may be suspended from the exercise of the right to
participate in the sessions of the General Assembly, the Meeting of Consultation, the
Councils of the Organization and the Specialized Conferences as well as in the
commissions, working groups and any other bodies established.

a) The power to suspend shall be exercised only when such diplomatic initiatives
undertaken by the Organization for the purpose of promoting the restoration of
representative democracy in the affected Member State have been unsuccessful;

b) The decision to suspend shall be adopted at a special session of the General
Assembly by an affirmative vote of two-thirds of the Member States;

c) The suspension shall take effect immediately following its approval by the
General Assembly;

d) The suspension notwithstanding, the Organization shall endeavor to
undertake additional diplomatic initiatives to contribute to the re-
establishment of representative democracy in the affected Member State;

e) The Member which has been subject to suspension shall continue to fulfill its
obligations to the Organization;

f) The General Assembly may lift the suspension by a decision adopted with the
approval of two-thirds of the Member States;

g) The powers referred to in this article shall be exercised in accordance with this
Charter.
Chapter 1V
FUNDAMENTAL RIGHTS AND DUTIES OF STATES
Article 10
States are juridically equal, enjoy equal rights and equal capacity to exercise these
rights, and have equal duties. The rights of each State depend not upon its power to
ensure the exercise thereof, but upon the mere fact of its existence as a person under
international law.

Article 11

Every American State has the duty to respect the rights enjoyed by every other
State in accordance with international law.

Article 12
The fundamental rights of States may not be impaired in any manner whatsoever.

Article 13



The political existence of the State is independent of recognition by other States.
Even before being recognized, the State has the right to defend its integrity and
independence, to provide for its preservation and prosperity, and consequently to
organize itself as it sees fit, to legislate concerning its interests, to administer its
services, and to determine the jurisdiction and competence of its courts. The exercise
of these rights is limited only by the exercise of the rights of other States in
accordance with international law.

Article 14
Recognition implies that the State granting it accepts the personality of the new

State, with all the rights and duties that international law prescribes for the two
States.

Article 15

The right of each State to protect itself and to live its own life does not authorize it
to commit unjust acts against another State.

Article 16

The jurisdiction of States within the limits of their national territory is exercised
equally over all the inhabitants, whether nationals or aliens.

Article 17

Each State has the right to develop its cultural, political, and economic life freely
and naturally. In this free development, the State shall respect the rights of the
individual and the principles of universal morality.

Article 18

Respect for and the faithful observance of treaties constitute standards for the
development of peaceful relations among States. International treaties and
agreements should be public.

Article 19

No State or group of States has the right to intervene, directly or indirectly, for
any reason whatever, in the internal or external affairs of any other State. The
foregoing principle prohibits not only armed force but also any other form of
interference or attempted threat against the personality of the State or against its
political, economic, and cultural elements.

Article 20
No State may use or encourage the use of coercive measures of an economic or
political character in order to force the sovereign will of another State and obtain from

it advantages of any kind.

Article 21



The territory of a State is inviolable; it may not be the object, even temporarily, of
military occupation or of other measures of force taken by another State, directly or
indirectly, on any grounds whatever. No territorial acquisitions or special advantages
obtained either by force or by other means of coercion shall be recognized.

Article 22

The American States bind themselves in their international relations not to have
recourse to the use of force, except in the case of self-defense in accordance with
existing treaties or in fulfillment thereof.

Article 23

Measures adopted for the maintenance of peace and security in accordance with
existing treaties do not constitute a violation of the principles set forth in Articles 19
and 21.

Chapter V
PACIFIC SETTLEMENT OF DISPUTES
Article 24

International disputes between Member States shall be submitted to the peaceful
procedures set forth in this Charter.

This provision shall not be interpreted as an impairment of the rights and
obligations of the Member States under Articles 34 and 35 of the Charter of the United
Nations.

Article 25

The following are peaceful procedures: direct negotiation, good offices, mediation,
investigation and conciliation, judicial settlement, arbitration, and those which the
parties to the dispute may especially agree upon at any time.

Article 26

In the event that a dispute arises between two or more American States which, in
the opinion of one of them, cannot be settled through the usual diplomatic channels,
the parties shall agree on some other peaceful procedure that will enable them to
reach a solution.

Article 27

A special treaty will establish adequate means for the settlement of disputes and
will determine pertinent procedures for each peaceful means such that no dispute
between American States may remain without definitive settlement within a
reasonable period of time.



Chapter VI
COLLECTIVE SECURITY
Article 28

Every act of aggression by a State against the territorial integrity or the
inviolability of the territory or against the sovereignty or political independence of an
American State shall be considered an act of aggression against the other American
States.

Article 29

If the inviolability or the integrity of the territory or the sovereignty or political
independence of any American State should be affected by an armed attack or by an
act of aggression that is not an armed attack, or by an extracontinental conflict, or by
a conflict between two or more American States, or by any other fact or situation that
might endanger the peace of America, the American States, in furtherance of the
principles of continental solidarity or collective self-defense, shall apply the measures
and procedures established in the special treaties on the subject.

Chapter VII
INTEGRAL DEVELOPMENT
Article 30

The Member States, inspired by the principles of inter-American solidarity and
cooperation, pledge themselves to a united effort to ensure international social justice
in their relations and integral development for their peoples, as conditions essential to
peace and security. Integral development encompasses the economic, social,
educational, cultural, scientific, and technological fields through which the goals that
each country sets for accomplishing it should be achieved.

Article 31

Inter-American cooperation for integral development is the common and joint
responsibility of the Member States, within the framework of the democratic principles
and the institutions of the inter-American system. It should include the economic,
social, educational, cultural, scientific, and technological fields, support the
achievement of national objectives of the Member States, and respect the priorities
established by each country in its development plans, without political ties or
conditions.

Article 32
Inter-American cooperation for integral development should be continuous and

preferably channeled through multilateral organizations, without prejudice to bilateral
cooperation between Member States.



The Member States shall contribute to inter-American cooperation for integral
development in accordance with their resources and capabilities and in conformity with
their laws.

Article 33

Development is a primary responsibility of each country and should constitute an
integral and continuous process for the establishment of a more just economic and
social order that will make possible and contribute to the fulfillment of the individual.

Article 34

The Member States agree that equality of opportunity, the elimination of extreme
poverty, equitable distribution of wealth and income and the full participation of their
peoples in decisions relating to their own development are, among others, basic
objectives of integral development. To achieve them, they likewise agree to devote
their utmost efforts to accomplishing the following basic goals:

a) Substantial and self-sustained increase of per capita national product;

b) Equitable distribution of national income;

c) Adequate and equitable systems of taxation;

d) Modernization of rural life and reforms leading to equitable and efficient land-
tenure systems, increased agricultural productivity, expanded use of land,
diversification of production and improved processing and marketing systems
for agricultural products; and the strengthening and expansion of the means

to attain these ends;

e) Accelerated and diversified industrialization, especially of capital and
intermediate goods;

f) Stability of domestic price levels, compatible with sustained economic
development and the attainment of social justice;

g) Fair wages, employment opportunities, and acceptable working conditions for
all;

h) Rapid eradication of illiteracy and expansion of educational opportunities for
all;

i) Protection of man's potential through the extension and application of modern
medical science;

j)  Proper nutrition, especially through the acceleration of national efforts to
increase the production and availability of food;

k) Adequate housing for all sectors of the population;

) Urban conditions that offer the opportunity for a healthful, productive, and full
life;



m) Promotion of private initiative and investment in harmony with action in the
public sector; and

n) Expansion and diversification of exports.
Article 35

The Member States should refrain from practicing policies and adopting actions or
measures that have serious adverse effects on the development of other Member
States.

Article 36

Transnational enterprises and foreign private investment shall be subject to the
legislation of the host countries and to the jurisdiction of their competent courts and to
the international treaties and agreements to which said countries are parties, and
should conform to the development policies of the recipient countries.

Article 37

The Member States agree to join together in seeking a solution to urgent or critical
problems that may arise whenever the economic development or stability of any
Member State is seriously affected by conditions that cannot be remedied through the
efforts of that State.

Article 38

The Member States shall extend among themselves the benefits of science and
technology by encouraging the exchange and utilization of scientific and technical
knowledge in accordance with existing treaties and national laws.

Article 39

The Member States, recognizing the close interdependence between foreign trade
and economic and social development, should make individual and united efforts to
bring about the following:

a) Favorable conditions of access to world markets for the products of the
developing countries of the region, particularly through the reduction or elimination,
by importing countries, of tariff and nontariff barriers that affect the exports of the
Member States of the Organization, except when such barriers are applied in order to
diversify the economic structure, to speed up the development of the less-developed
Member States, and intensify their process of economic integration, or when they are
related to national security or to the needs of economic balance;

b) Continuity in their economic and social development by means of:

i. Improved conditions for trade in basic commodities through international
agreements, where appropriate; orderly marketing procedures that avoid
the disruption of markets, and other measures designed to promote the
expansion of markets and to obtain dependable incomes for producers,



adequate and dependable supplies for consumers, and stable prices that
are both remunerative to producers and fair to consumers;

ii. Improved international financial cooperation and the adoption of other
means for lessening the adverse impact of sharp fluctuations in export
earnings experienced by the countries exporting basic commodities;

iii. Diversification of exports and expansion of export opportunities for
manufactured and semimanufactured products from the developing
countries; and

iv. Conditions conducive to increasing the real export earnings of the
Member States, particularly the developing countries of the region, and to
increasing their participation in international trade.

Article 40

The Member States reaffirm the principle that when the more developed countries
grant concessions in international trade agreements that lower or eliminate tariffs or
other barriers to foreign trade so that they benefit the less-developed countries, they
should not expect reciprocal concessions from those countries that are incompatible
with their economic development, financial, and trade needs.

Article 41

The Member States, in order to accelerate their economic development, regional
integration, and the expansion and improvement of the conditions of their commerce,
shall promote improvement and coordination of transportation and communication in
the developing countries and among the Member States.

Article 42

The Member States recognize that integration of the developing countries of the
Hemisphere is one of the objectives of the inter-American system and, therefore, shall
orient their efforts and take the necessary measures to accelerate the integration
process, with a view to establishing a Latin American common market in the shortest
possible time.

Article 43

In order to strengthen and accelerate integration in all its aspects, the Member
States agree to give adequate priority to the preparation and carrying out of
multinational projects and to their financing, as well as to encourage economic and
financial institutions of the inter-American system to continue giving their broadest
support to regional integration institutions and programs.

Article 44

The Member States agree that technical and financial cooperation that seeks to
promote regional economic integration should be based on the principle of
harmonious, balanced, and efficient development, with particular attention to the
relatively less-developed countries, so that it may be a decisive factor that will enable



them to promote, with their own efforts, the improved development of their
infrastructure programs, new lines of production, and export diversification.

Article 45

The Member States, convinced that man can only achieve the full realization of his
aspirations within a just social order, along with economic development and true
peace, agree to dedicate every effort to the application of the following principles and
mechanisms:

a)

b)

d)

f)

9)

h)

All human beings, without distinction as to race, sex, nationality, creed, or
social condition, have a right to material well-being and to their spiritual
development, under circumstances of liberty, dignity, equality of
opportunity, and economic security;

Work is a right and a social duty, it gives dignity to the one who performs it,
and it should be performed under conditions, including a system of fair
wages, that ensure life, health, and a decent standard of living for the worker
and his family, both during his working years and in his old age, or when any
circumstance deprives him of the possibility of working;

Employers and workers, both rural and urban, have the right to associate
themselves freely for the defense and promotion of their interests, including
the right to collective bargaining and the workers' right to strike, and
recognition of the juridical personality of associations and the protection of
their freedom and independence, all in accordance with applicable laws;

Fair and efficient systems and procedures for consultation and collaboration
among the sectors of production, with due regard for safeguarding the
interests of the entire society;

The operation of systems of public administration, banking and credit,
enterprise, and distribution and sales, in such a way, in harmony with the
private sector, as to meet the requirements and interests of the community;

The incorporation and increasing participation of the marginal sectors of the
population, in both rural and urban areas, in the economic, social, civic,
cultural, and political life of the nation, in order to achieve the full integration
of the national community, acceleration of the process of social mobility, and
the consolidation of the democratic system. The encouragement of all efforts
of popular promotion and cooperation that have as their purpose the
development and progress of the community;

Recognition of the importance of the contribution of organizations such as
labor unions, cooperatives, and cultural, professional, business,
neighborhood, and community associations to the life of the society and to
the development process;

Development of an efficient social security policy; and

Adequate provision for all persons to have due legal aid in order to secure
their rights.



Article 46

The Member States recognize that, in order to facilitate the process of Latin
American regional integration, it is necessary to harmonize the social legislation of the
developing countries, especially in the labor and social security fields, so that the
rights of the workers shall be equally protected, and they agree to make the greatest
efforts possible to achieve this goal.

Article 47

The Member States will give primary importance within their development plans to
the encouragement of education, science, technology, and culture, oriented toward the
overall improvement of the individual, and as a foundation for democracy, social
justice, and progress.

Article 48

The Member States will cooperate with one another to meet their educational
needs, to promote scientific research, and to encourage technological progress for
their integral development. They will consider themselves individually and jointly
bound to preserve and enrich the cultural heritage of the American peoples.

Article 49

The Member States will exert the greatest efforts, in accordance with their
constitutional processes, to ensure the effective exercise of the right to education, on
the following bases:

a) Elementary education, compulsory for children of school age, shall also be
offered to all others who can benefit from it. When provided by the State it
shall be without charge;

b) Middle-level education shall be extended progressively to as much of the
population as possible, with a view to social improvement. It shall be
diversified in such a way that it meets the development needs of each country
without prejudice to providing a general education; and

c) Higher education shall be available to all, provided that, in order to maintain
its high level, the corresponding regulatory or academic standards are met.

Article 50

The Member States will give special attention to the eradication of illiteracy, will
strengthen adult and vocational education systems, and will ensure that the benefits of
culture will be available to the entire population. They will promote the use of all
information media to fulfill these aims.

Article 51

The Member States will develop science and technology through educational,
research, and technological development activities and information and dissemination
programs. They will stimulate activities in the field of technology for the purpose of
adapting it to the needs of their integral development. They will organize their



cooperation in these fields efficiently and will substantially increase exchange of
knowledge, in accordance with national objectives and laws and with treaties in force.

Article 52

The Member States, with due respect for the individuality of each of them, agree
to promote cultural exchange as an effective means of consolidating inter-American
understanding; and they recognize that regional integration programs should be
strengthened by close ties in the fields of education, science, and culture.
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* Signed in Bogotd in 1948 and amended by the Protocol of Buenos Aires in 1967, by the Protocol of
Cartagena de Indias in 1985, by the Protocol of Washington in 1992, and by the Protocol of Managua in 1993.
In force as of September 25, 1997.

PART TWO
Chapter VIII
THE ORGANS

Article 53

The Organization of American States accomplishes its purposes by means of:
a) The General Assembly;

b) The Meeting of Consultation of Ministers of Foreign Affairs;

c) The Councils;

d) The Inter-American Juridical Committee;

e) The Inter-American Commission on Human Rights;

f) The General Secretariat;

g) The Specialized Conferences; and

h) The Specialized Organizations.

There may be established, in addition to those provided for in the Charter and in
accordance with the provisions thereof, such subsidiary organs, agencies, and other
entities as are considered necessary.

Chapter IX
THE GENERAL ASSEMBLY
Article 54

The General Assembly is the supreme organ of the Organization of American
States. It has as its principal powers, in addition to such others as are assigned to it
by the Charter, the following:

a) To decide the general action and policy of the Organization, determine the
structure and functions of its organs, and consider any matter relating to
friendly relations among the American States;

b) To establish measures for coordinating the activities of the organs, agencies,
and entities of the Organization among themselves, and such activities with
those of the other institutions of the inter-American system;

c) To strengthen and coordinate cooperation with the United Nations and its
specialized agencies;

d) To promote collaboration, especially in the economic, social, and cultural
fields, with other international organizations whose purposes are similar to
those of the Organization of American States;
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e) To approve the program-budget of the Organization and determine the
quotas of the Member States;

f) To consider the reports of the Meeting of Consultation of Ministers of Foreign
Affairs and the observations and recommendations presented by the
Permanent Council with regard to the reports that should be presented by the
other organs and entities, in accordance with the provisions of Article 91.f, as
well as the reports of any organ which may be required by the General
Assembly itself;

g) To adopt general standards to govern the operations of the General
Secretariat; and

h) To adopt its own rules of procedure and, by a two-thirds vote, its agenda.

The General Assembly shall exercise its powers in accordance with the provisions
of the Charter and of other inter-American treaties.

Article 55

The General Assembly shall establish the bases for fixing the quota that each
Government is to contribute to the maintenance of the Organization, taking into
account the ability to pay of the respective countries and their determination to
contribute in an equitable manner. Decisions on budgetary matters require the
approval of two thirds of the Member States.

Article 56

All Member States have the right to be represented in the General Assembly.
Each State has the right to one vote.

Article 57

The General Assembly shall convene annually during the period determined by the
rules of procedure and at a place selected in accordance with the principle of rotation.
At each regular session the date and place of the next regular session shall be
determined, in accordance with the rules of procedure.

If for any reason the General Assembly cannot be held at the place chosen, it shall
meet at the General Secretariat, unless one of the Member States should make a
timely offer of a site in its territory, in which case the Permanent Council of the
Organization may agree that the General Assembly will meet in that place.

Article 58

In special circumstances and with the approval of two thirds of the Member
States, the Permanent Council shall convoke a special session of the General
Assembly.

Article 59

Decisions of the General Assembly shall be adopted by the affirmative vote of an
absolute majority of the Member States, except in those cases that require a two-



thirds vote as provided in the Charter or as may be provided by the General Assembly
in its rules of procedure.

Article 60

There shall be a Preparatory Committee of the General Assembly, composed of
representatives of all the Member States, which shall:

a) Prepare the draft agenda of each session of the General Assembly;

b) Review the proposed program-budget and the draft resolution on quotas, and
present to the General Assembly a report thereon containing the
recommendations it considers appropriate; and

c) Carry out such other functions as the General Assembly may assign to it.

The draft agenda and the report shall, in due course, be transmitted to the

Governments of the Member States.

Chapter X

THE MEETING OF CONSULTATION OF
MINISTERS OF FOREIGN AFFAIRS

Article 61
The Meeting of Consultation of Ministers of Foreign Affairs shall be held in order to
consider problems of an urgent nature and of common interest to the American
States, and to serve as the Organ of Consultation.
Article 62
Any Member State may request that a Meeting of Consultation be called. The
request shall be addressed to the Permanent Council of the Organization, which shall
decide by an absolute majority whether a meeting should be held.
Article 63
The agenda and regulations of the Meeting of Consultation shall be prepared by
the Permanent Council of the Organization and submitted to the Member States for
consideration.

Article 64

If, for exceptional reasons, a Minister of Foreign Affairs is unable to attend the
meeting, he shall be represented by a special delegate.

Article 65

In case of an armed attack on the territory of an American State or within the
region of security delimited by the treaty in force, the Chairman of the Permanent



Council shall without delay call a meeting of the Council to decide on the convocation
of the Meeting of Consultation, without prejudice to the provisions of the inter-
American Treaty of Reciprocal Assistance with regard to the States Parties to that
instrument.

Article 66

An Advisory Defense Committee shall be established to advise the Organ of
Consultation on problems of military cooperation that may arise in connection with the
application of existing special treaties on collective security.

Article 67

The Advisory Defense Committee shall be composed of the highest military
authorities of the American States participating in the Meeting of Consultation. Under
exceptional circumstances the Governments may appoint substitutes. Each State shall
be entitled to one vote.

Article 68
The Advisory Defense Committee shall be convoked under the same conditions as

the Organ of Consultation, when the latter deals with matters relating to defense
against aggression.



Article 69

The Committee shall also meet when the General Assembly or the Meeting of
Consultation or the Governments, by a two-thirds majority of the Member States,
assign to it technical studies or reports on specific subjects.

Chapter XI
THE COUNCILS OF THE ORGANIZATION
Common Provisions
Article 70

The Permanent Council of the Organization and the Inter-American Council for
Integral Development are directly responsible to the General Assembly, and each has
the authority granted to it in the Charter and other inter-American instruments, as well
as the functions assigned to it by the General Assembly and the Meeting of
Consultation of Ministers of Foreign Affairs.

Article 71

All Member States have the right to be represented on each of the Councils. Each
State has the right to one vote.

Article 72

The Councils may, within the limits of the Charter and other inter-American
instruments, make recommendations on matters within their authority.

Article 73

The Councils, on matters within their respective competence, may present to the
General Assembly studies and proposals, drafts of international instruments, and
proposals on the holding of specialized conferences, on the creation, modification, or
elimination of specialized organizations and other inter-American agencies, as well as
on the coordination of their activities. The Councils may also present studies,
proposals, and drafts of international instruments to the Specialized Conferences.

Article 74

Each Council may, in urgent cases, convoke Specialized Conferences on matters
within its competence, after consulting with the Member States and without having to
resort to the procedure provided for in Article 122.

Article 75

The Councils, to the extent of their ability, and with the cooperation of the General
Secretariat, shall render to the Governments such specialized services as the latter
may request.



Article 76

Each Council has the authority to require the other Council, as well as the
subsidiary organs and agencies responsible to them, to provide it with information and
advisory services on matters within their respective spheres of competence. The
Councils may also request the same services from the other agencies of the inter-
American system.

Article 77

With the prior approval of the General Assembly, the Councils may establish the
subsidiary organs and the agencies that they consider advisable for the better
performance of their duties. When the General Assembly is not in session, the
aforesaid organs or agencies may be established provisionally by the corresponding
Council. In constituting the membership of these bodies, the Councils, insofar as
possible, shall follow the criteria of rotation and equitable geographic representation.

Article 78

The Councils may hold meetings in any Member State, when they find it advisable
and with the prior consent of the Government concerned.

Article 79
Each Council shall prepare its own statutes and submit them to the General
Assembly for approval. It shall approve its own rules of procedure and those of its
subsidiary organs, agencies, and committees.
Chapter XII
THE PERMANENT COUNCIL OF THE ORGANIZATION
Article 80
The Permanent Council of the Organization is composed of one representative of
each Member State, especially appointed by the respective Government, with the

rank of ambassador. Each Government may accredit an acting representative, as
well as such alternates and advisers as it considers necessary.



Article 81

The office of Chairman of the Permanent Council shall be held by each of the
representatives, in turn, following the alphabetic order in Spanish of the names of their
respective countries. The office of Vice Chairman shall be filled in the same way,
following reverse alphabetic order.

The Chairman and the Vice Chairman shall hold office for a term of not more than
six months, which shall be determined by the statutes.

Article 82

Within the limits of the Charter and of inter-American treaties and agreements,
the Permanent Council takes cognizance of any matter referred to it by the General
Assembly or the Meeting of Consultation of Ministers of Foreign Affairs.

Article 83

The Permanent Council shall serve provisionally as the Organ of Consultation in
conformity with the provisions of the special treaty on the subject.

Article 84

The Permanent Council shall keep vigilance over the maintenance of friendly
relations among the Member States, and for that purpose shall effectively assist them
in the peaceful settlement of their disputes, in accordance with the following
provisions.

Article 85

In accordance with the provisions of this Charter, any party to a dispute in which
none of the peaceful procedures provided for in the Charter is under way may resort to
the Permanent Council to obtain its good offices. The Council, following the provisions
of the preceding article, shall assist the parties and recommend the procedures it
considers suitable for peaceful settlement of the dispute.

Article 86

In the exercise of its functions and with the consent of the parties to the dispute,
the Permanent Council may establish ad hoc committees.

The ad hoc committees shall have the membership and the mandate that the
Permanent Council agrees upon in each individual case, with the consent of the parties
to the dispute.



Article 87

The Permanent Council may also, by such means as it deems advisable,
investigate the facts in the dispute, and may do so in the territory of any of the
parties, with the consent of the Government concerned.

Article 88

If the procedure for peaceful settlement of disputes recommended by the
Permanent Council or suggested by the pertinent ad hoc committee under the terms of
its mandate is not accepted by one of the parties, or one of the parties declares that
the procedure has not settled the dispute, the Permanent Council shall so inform the
General Assembly, without prejudice to its taking steps to secure agreement between
the parties or to restore relations between them.

Article 89

The Permanent Council, in the exercise of these functions, shall take its decisions
by an affirmative vote of two thirds of its Members, excluding the parties to the
dispute, except for such decisions as the rules of procedure provide shall be adopted
by a simple majority.

Article 90

In performing their functions with respect to the peaceful settlement of disputes,
the Permanent Council and the respective ad hoc committee shall observe the
provisions of the Charter and the principles and standards of international law, as well
as take into account the existence of treaties in force between the parties.

Article 91
The Permanent Council shall also:

a) Carry out those decisions of the General Assembly or of the Meeting of
Consultation of Ministers of Foreign Affairs the implementation of which has
not been assigned to any other body;

b) Watch over the observance of the standards governing the operation of the
General Secretariat and, when the General Assembly is not in session, adopt
provisions of a regulatory nature that enable the General Secretariat to carry
out its administrative functions;

c) Act as the Preparatory Committee of the General Assembly, in accordance
with the terms of Article 60 of the Charter, unless the General Assembly
should decide otherwise;

d) Prepare, at the request of the Member States and with the cooperation of the
appropriate organs of the Organization, draft agreements to promote and
facilitate cooperation between the Organization of American States and the
United Nations or between the Organization and other American agencies of
recognized international standing. These draft agreements shall be submitted
to the General Assembly for approval;



e) Submit recommendations to the General Assembly with regard to the
functioning of the Organization and the coordination of its subsidiary organs,
agencies, and committees;

f) Consider the reports of the Inter-American Council for Integral Development,
of the Inter-American Juridical Committee, of the Inter-American Commission
on Human Rights, of the General Secretariat, of specialized agencies and
conferences, and of other bodies and agencies, and present to the General
Assembly any observations and recommendations it deems necessary; and

g) Perform the other functions assigned to it in the Charter.
Article 92

The Permanent Council and the General Secretariat shall have the same seat.

Chapter XIII
THE INTER-AMERICAN COUNCIL FOR INTEGRAL DEVELOPMENT
Article 93

The Inter-American Council for Integral Development is composed of one principal
representative, of ministerial or equivalent rank, for each Member State, especially
appointed by the respective Government.

In keeping with the provisions of the Charter, the Inter-American Council for
Integral Development may establish the subsidiary bodies and the agencies that it
considers advisable for the better performance of its duties.

Article 94

The purpose of the Inter-American Council for Integral Development is to promote
cooperation among the American States for the purpose of achieving integral
development and, in particular, helping to eliminate extreme poverty, in accordance
with the standards of the Charter, especially those set forth in Chapter VII with respect
to the economic, social, educational, cultural, scientific, and technological fields.

Article 95

In order to achieve its various goals, especially in the specific area of technical
cooperation, the Inter-American Council for Integral Development shall:

a) Formulate and recommend to the General Assembly a strategic plan which
sets forth policies, programs, and courses of action in matters of cooperation
for integral development, within the framework of the general policy and
priorities defined by the General Assembly;

b) Formulate guidelines for the preparation of the program-budget for technical
cooperation and for the other activities of the Council;



c)

Promote, coordinate, and assign responsibility for the execution of
development programs and projects to the subsidiary bodies and relevant
organizations, on the basis of the priorities identified by the Member States,
in areas such as:

1) Economic and social development, including trade, tourism, integration
and the environment;

2) Improvement and extension of education to cover all levels, promotion of
scientific and technological research, through technical cooperation, and
support for cultural activities; and

3) Strengthening of the civic conscience of the American peoples, as one of
the bases for the effective exercise of democracy and for the observance
of the rights and duties of man.

These ends shall be furthered by sectoral participation mechanisms and other
subsidiary bodies and organizations established by the Charter and by other General
Assembly provisions;

d) Establish cooperative relations with the corresponding bodies of the United

Nations and with other national and international agencies, especially with
regard to coordination of inter-American technical cooperation programs;

Periodically evaluate cooperation activities for integral development, in terms
of their performance in the implementation of policies, programs, and
projects, in terms of their impact, effectiveness, efficiency, and use of
resources, and in terms of the quality, inter alia, of the technical cooperation
services provided; and report to the General Assembly.



Article 96

The Inter-American Council for Integral Development shall hold at least one
meeting each year at the ministerial or equivalent level. It shall also have the right to
convene meetings at the same level for the specialized or sectorial topics it considers
relevant, within its province or sphere of competence. It shall also meet when
convoked by the General Assembly or the Meeting of Consultation of Foreign Ministers,
or on its own initiative, or for the cases envisaged in Article 37 of the Charter.

Article 97

The Inter-American Council for Integral Development shall have the
nonpermanent specialized committees which it decides to establish and which are
required for the proper performance of its functions. Those committees shall operate
and shall be composed as stipulated in the Statutes of the Council.

Article 98

The execution and, if appropriate, the coordination, of approved projects shall be
entrusted to the Executive Secretariat for Integral Development, which shall report on
the results of that execution to the Council.

Chapter XIV
THE INTER-AMERICAN JURIDICAL COMMITTEE
Article 99

The purpose of the Inter-American Juridical Committee is to serve the
Organization as an advisory body on juridical matters; to promote the progressive
development and the codification of international law; and to study juridical problems
related to the integration of the developing countries of the Hemisphere and, insofar
as may appear desirable, the possibility of attaining uniformity in their legislation.

Article 100

The Inter-American Juridical Committee shall undertake the studies and
preparatory work assigned to it by the General Assembly, the Meeting of Consultation
of Ministers of Foreign Affairs, or the Councils of the Organization. It may also, on its
own initiative, undertake such studies and preparatory work as it considers advisable,
and suggest the holding of specialized juridical conferences.



Article 101

The Inter-American Juridical Committee shall be composed of eleven jurists,
nationals of Member States, elected by the General Assembly for a period of four years
from panels of three candidates presented by Member States. In the election, a
system shall be used that takes into account partial replacement of membership and,
insofar as possible, equitable geographic representation. No two Members of the
Committee may be nationals of the same State.

Vacancies that occur for reasons other than normal expiration of the terms of
office of the Members of the Committee shall be filled by the Permanent Council of the
Organization in accordance with the criteria set forth in the preceding paragraph.

Article 102

The Inter-American Juridical Committee represents all of the Member States of the
Organization, and has the broadest possible technical autonomy.

Article 103

The Inter-American Juridical Committee shall establish cooperative relations with
universities, institutes, and other teaching centers, as well as with national and
international committees and entities devoted to study, research, teaching, or
dissemination of information on juridical matters of international interest.

Article 104

The Inter-American Juridical Committee shall draft its statutes, which shall be
submitted to the General Assembly for approval.

The Committee shall adopt its own rules of procedure.
Article 105
The seat of the Inter-American Juridical Committee shall be the city of Rio de

Janeiro, but in special cases the Committee may meet at any other place that may be
designated, after consultation with the Member State concerned.



Chapter XV

THE INTER-AMERICAN COMMISSION ON
HUMAN RIGHTS

Article 106

There shall be an Inter-American Commission on Human Rights, whose principal
function shall be to promote the observance and protection of human rights and to
serve as a consultative organ of the Organization in these matters.

An inter-American convention on human rights shall determine the structure,
competence, and procedure of this Commission, as well as those of other organs
responsible for these matters.

Chapter XVI
THE GENERAL SECRETARIAT
Article 107

The General Secretariat is the central and permanent organ of the Organization of
American States. It shall perform the functions assigned to it in the Charter, in other
inter-American treaties and agreements, and by the General Assembly, and shall carry
out the duties entrusted to it by the General Assembly, the Meeting of Consultation of
Ministers of Foreign Affairs, or the Councils.

Article 108

The Secretary General of the Organization shall be elected by the General
Assembly for a five-year term and may not be reelected more than once or succeeded
by a person of the same nationality. In the event that the office of Secretary General
becomes vacant, the Assistant Secretary General shall assume his duties until the
General Assembly shall elect a new Secretary General for a full term.

Article 109

The Secretary General shall direct the General Secretariat, be the legal
representative thereof, and, notwithstanding the provisions of Article 91.b, be
responsible to the General Assembly for the proper fulfillment of the obligations and
functions of the General Secretariat.



Article 110

The Secretary General, or his representative, may participate with voice but
without vote in all meetings of the Organization.

The Secretary General may bring to the attention of the General Assembly or the
Permanent Council any matter which in his opinion might threaten the peace and
security of the Hemisphere or the development of the Member States.

The authority to which the preceding paragraph refers shall be exercised in
accordance with the present Charter.

Article 111

The General Secretariat shall promote economic, social, juridical, educational,

scientific, and cultural relations among all the Member States of the Organization, with
special emphasis on cooperation for the elimination of extreme poverty, in keeping
with the actions and policies decided upon by the General Assembly and with the

pertinent decisions of the Councils.

Article 112

The General Secretariat shall also perform the following functions:

a)

b)

c)

d)

e)

f)

9)

Transmit ex officio to the Member States notice of the convocation of the
General Assembly, the Meeting of Consultation of Ministers of Foreign Affairs,
the Inter-American Council for Integral Development, and the Specialized
Conferences;

Advise the other organs, when appropriate, in the preparation of agenda and
rules of procedure;

Prepare the proposed program-budget of the Organization on the basis of
programs adopted by the Councils, agencies, and entities whose expenses
should be included in the program-budget and, after consultation with the
Councils or their permanent committees, submit it to the Preparatory
Committee of the General Assembly and then to the Assembly itself;

Provide, on a permanent basis, adequate secretariat services for the General
Assembly and the other organs, and carry out their directives and
assignments. To the extent of its ability, provide services for the other
meetings of the Organization;

Serve as custodian of the documents and archives of the inter-American
Conferences, the General Assembly, the Meetings of Consultation of Ministers
of Foreign Affairs, the Councils, and the Specialized Conferences;

Serve as depository of inter-American treaties and agreements, as well as of
the instruments of ratification thereof;

Submit to the General Assembly at each regular session an annual report on
the activities of the Organization and its financial condition; and



h) Establish relations of cooperation, in accordance with decisions reached by
the General Assembly or the Councils, with the Specialized Organizations as
well as other national and international organizations.

Article 113
The Secretary General shall:

a) Establish such offices of the General Secretariat as are necessary to
accomplish its purposes; and

b) Determine the number of officers and employees of the General Secretariat,
appoint them, regulate their powers and duties, and fix their remuneration.

The Secretary General shall exercise this authority in accordance with such
general standards and budgetary provisions as may be established by the General
Assembly.

Article 114

The Assistant Secretary General shall be elected by the General Assembly for a
five-year term and may not be reelected more than once or succeeded by a person of
the same nationality. In the event that the office of Assistant Secretary General
becomes vacant, the Permanent Council shall elect a substitute to hold that office until
the General Assembly shall elect a new Assistant Secretary General for a full term.

Article 115

The Assistant Secretary General shall be the Secretary of the Permanent Council.
He shall serve as advisory officer to the Secretary General and shall act as his
delegate in all matters that the Secretary General may entrust to him. During the
temporary absence or disability of the Secretary General, the Assistant Secretary
General shall perform his functions.

The Secretary General and the Assistant Secretary General shall be of different
nationalities.



Article 116

The General Assembly, by a two-thirds vote of the Member States, may remove
the Secretary General or the Assistant Secretary General, or both, whenever the
proper functioning of the Organization so demands.

Article 117

The Secretary General shall appoint, with the approval of the Inter-American
Council for Integral Development, an Executive Secretary for Integral Development.

Article 118

In the performance of their duties, the Secretary General and the personnel of the
Secretariat shall not seek or receive instructions from any Government or from any
authority outside the Organization, and shall refrain from any action that may be
incompatible with their position as international officers responsible only to the
Organization.

Article 119
The Member States pledge themselves to respect the exclusively international
character of the responsibilities of the Secretary General and the personnel of the
General Secretariat, and not to seek to influence them in the discharge of their duties.
Article 120
In selecting the personnel of the General Secretariat, first consideration shall be
given to efficiency, competence, and integrity; but at the same time, in the
recruitment of personnel of all ranks, importance shall be given to the necessity of
obtaining as wide a geographic representation as possible.

Article 121

The seat of the General Secretariat is the city of Washington, D.C.



Chapter XVII

THE SPECIALIZED CONFERENCES
Article 122

The Specialized Conferences are intergovernmental meetings to deal with special
technical matters or to develop specific aspects of inter-American cooperation. They
shall be held when either the General Assembly or the Meeting of Consultation of
Ministers of Foreign Affairs so decides, on its own initiative or at the request of one of
the Councils or Specialized Organizations.

Article 123
The agenda and rules of procedure of the Specialized Conferences shall be

prepared by the Councils or Specialized Organizations concerned and shall be
submitted to the Governments of the Member States for consideration.

Chapter XVIII
THE SPECIALIZED ORGANIZATIONS
Article 124
For the purposes of the present Charter, Inter-American Specialized Organizations
are the intergovernmental organizations established by multilateral agreements and

having specific functions with respect to technical matters of common interest to the
American States.

Article 125
The General Secretariat shall maintain a register of the organizations that fulfill
the conditions set forth in the foregoing Article, as determined by the General
Assembly after a report from the Council concerned.
Article 126
The Specialized Organizations shall enjoy the fullest technical autonomy, but they
shall take into account the recommendations of the General Assembly and of the

Councils, in accordance with the provisions of the Charter.
Article 127

The Specialized Organizations shall transmit to the General Assembly annual
reports on the progress of their work and on their annual budgets and expenses.

Article 128

Relations that should exist between the Specialized Organizations and the
Organization shall be defined by means of agreements concluded between each



organization and the Secretary General, with the authorization of the General
Assembly.

Article 129
The Specialized Organizations shall establish cooperative relations with world
agencies of the same character in order to coordinate their activities. In concduding
agreements with international agencies of a worldwide character, the Inter-American
Specialized Organizations shall preserve their identity and their status as integral parts
of the Organization of American States, even when they perform regional functions of
international agencies.
Article 130
In determining the location of the Specialized Organizations consideration shall be
given to the interest of all of the Member States and to the desirability of selecting the

seats of these organizations on the basis of a geographic representation as equitable
as possible.

PART THREE
Chapter XIX
THE UNITED NATIONS

Article 131

None of the provisions of this Charter shall be construed as impairing the rights
and obligations of the Member States under the Charter of the United Nations.



Chapter XX
MISCELLANEOUS PROVISIONS
Article 132

Attendance at meetings of the permanent organs of the Organization of American
States or at the conferences and meetings provided for in the Charter, or held under
the auspices of the Organization, shall be in accordance with the multilateral character
of the aforesaid organs, conferences, and meetings and shall not depend on the
bilateral relations between the Government of any Member State and the Government
of the host country.

Article 133

The Organization of American States shall enjoy in the territory of each Member
such legal capacity, privileges, and immunities as are necessary for the exercise of its
functions and the accomplishment of its purposes.

Article 134

The representatives of the Member States on the organs of the Organization, the
personnel of their delegations, as well as the Secretary General and the Assistant
Secretary General shall enjoy the privileges and immunities corresponding to their
positions and necessary for the independent performance of their duties.

Article 135

The juridical status of the Specialized Organizations and the privileges and
immunities that should be granted to them and to their personnel, as well as to the
officials of the General Secretariat, shall be determined in a multilateral agreement.
The foregoing shall not preclude, when it is considered necessary, the concluding of
bilateral agreements.

Article 136
Correspondence of the Organization of American States, including printed matter
and parcels, bearing the frank thereof, shall be carried free of charge in the mails of
the Member States.
Article 137
The Organization of American States does not allow any restriction based on race,

creed, or sex, with respect to eligibility to participate in the activities of the
Organization and to hold positions therein.

Article 138



Within the provisions of this Charter, the competent organs shall endeavor to
obtain greater collaboration from countries not Members of the Organization in the
area of cooperation for development.

Chapter XXI
RATIFICATION AND ENTRY INTO FORCE
Article 139

The present Charter shall remain open for signature by the American States and
shall be ratified in accordance with their respective constitutional procedures. The
original instrument, the Spanish, English, Portuguese, and French texts of which are
equally authentic, shall be deposited with the General Secretariat, which shall transmit
certified copies thereof to the Governments for purposes of ratification. The
instruments of ratification shall be deposited with the General Secretariat, which shall
notify the signatory States of such deposit.

Article 140

The present Charter shall enter into force among the ratifying States when two
thirds of the signatory States have deposited their ratifications. It shall enter into
force with respect to the remaining States in the order in which they deposit their
ratifications.

Article 141

The present Charter shall be registered with the Secretariat of the United Nations
through the General Secretariat.

Article 142

Amendments to the present Charter may be adopted only at a General Assembly
convened for that purpose. Amendments shall enter into force in accordance with the
terms and the procedure set forth in Article 140.

Article 143

The present Charter shall remain in force indefinitely, but may be denounced by
any Member State upon written notification to the General Secretariat, which shall
communicate to all the others each notice of denunciation received. After two years
from the date on which the General Secretariat receives a notice of denunciation, the
present Charter shall cease to be in force with respect to the denouncing State, which
shall cease to belong to the Organization after it has fulfilled the obligations arising
from the present Charter.

Chapter XXII

TRANSITORY PROVISIONS



Article 144

The Inter-American Committee on the Alliance for Progress shall act as the
permanent executive committee of the Inter-American Economic and Social Council as
long as the Alliance is in operation.

Article 145

Until the inter-American convention on human rights, referred to in Chapter XV,
enters into force, the present Inter-American Commission on Human Rights shall keep
vigilance over the observance of human rights.

Article 146

The Permanent Council shall nhot make any recommendation nor shall the General
Assembly take any decision with respect to a request for admission on the part of a
political entity whose territory became subject, in whole or in part, prior to December
18, 1964, the date set by the First Special Inter-American Conference, to litigation or
claim between an extracontinental country and one or more Member States of the
Organization, until the dispute has been ended by some peaceful procedure. This
article shall remain in effect until December 10, 1990.



INTER-AMERICAN CONVENTION ON
FORCED DISAPPEARANCE OF PERSONS

(Adopted at Belém do Para, on June 9, 1994, at the
twenty fourth regular session of the General Assembly)

PREAMBLE

The member states of the Organization of American States signatory to the
present Convention,

DISTURBED by the persistence of the forced disappearance of persons;

REAFFIRMING that the true meaning of American solidarity and good
neighborliness can be none other than that of consolidating in this Hemisphere, in the
framework of democratic institutions, a system of individual freedom and social justice
based on respect for essential human rights;

CONSIDERING that the forced disappearance of persons in an affront to the
conscience of the Hemisphere and a grave and abominable offense against the
inherent dignity of the human being, and one that contradicts the principles and
purposes enshrined in the Charter of the Organization of American States;

CONSIDERING that the forced disappearance of persons of persons violates
numerous non-derogable and essential human rights enshrined in the American
Convention on Human Rights, in the American Declaration of the Rights and Duties of
Man, and in the Universal Declaration of Human Rights;

RECALLING that the international protection of human rights is in the form of a
convention reinforcing or complementing the protection provided by domestic law and
is based upon the attributes of the human personality;

REAFFIRMING that the systematic practice of the forced disappearance of
persons constitutes a crime against humanity;

HOPING that this Convention may help to prevent, punish, and eliminate the
forced disappearance of persons in the Hemisphere and make a decisive contribution
to the protection of human rights and the rule of law,

RESOLVE to adopt the following Inter-American Convention on Forced
Disappearance of Persons:

Article 1
The States Parties to this Convention undertake:

a. Not to practice, permit, or tolerate the forced disappearance of persons,
even in states of emergency or suspension of individual guarantees;



b. To punish within their jurisdictions, those persons who commit or attempt
to commit the crime of forced disappearance of persons and their accomplices and
accessories;

c. To cooperate with one another in helping to prevent, punish, and eliminate
the forced disappearance of persons;

d. To take legislative, administrative, judicial, and any other measures
necessary to comply with the commitments undertaken in this Convention.

Article I

For the purposes of this Convention, forced disappearance is considered to be
the act of depriving a person or persons of his or their freedom, in whatever way,
perpetrated by agents of the state or by persons or groups of persons acting with the
authorization, support, or acquiescence of the state, followed by an absence of
information or a refusal to acknowledge that deprivation of freedom or to give
information on the whereabouts of that person, thereby impeding his or her recourse
to the applicable legal remedies and procedural guarantees.

Article 111

The States Parties undertake to adopt, in accordance with their constitutional
procedures, the legislative measures that may be needed to define the forced
disappearance of persons as an offense and to impose an appropriate punishment
commensurate with its extreme gravity. This offense shall be deemed continuous or
permanent as long as the fate or whereabouts of the victim has not been determined.

The States Parties may establish mitigating circumstances for persons who
have participated in acts constituting forced disappearance when they help to cause
the victim to reappear alive or provide information that sheds light on the forced
disappearance of a person.

Article IV
The acts constituting the forced disappearance of persons shall be considered
offenses in every State Party. Consequently, each State Party shall take measures to

establish its jurisdiction over such cases in the following instances:

a. When the forced disappearance of persons or any act constituting such
offense was committed within its jurisdiction;

b. When the accused is a national of that state;
C. When the victim is a national of that state and that state sees fit to do
Sso.

Every State Party shall, moreover, take the necessary measures to establish its
jurisdiction over the crime described in this Convention when the alleged criminal is
within its territory and it does not proceed to extradite him.



This Convention does not authorize any State Party to undertake, in the
territory of another State Party, the exercise of jurisdiction or the performance of
functions that are placed within the exclusive purview of the authorities of that other
Party by its domestic law.

Article V

The forced disappearance of persons shall not be considered a political offense
for purposes of extradition.

The forced disappearance of persons shall be deemed to be included among the
extraditable offenses in every extradition treaty entered into between States Parties.

The States Parties undertake to include the offense of forced disappearance as
one which is extraditable in every extradition treaty to be concluded between them in
the future.

Every State Party that makes extradition conditional on the existence of a
treaty and receives a request for extradition from another State Party with which it has
no extradition treaty may consider this Convention as the necessary legal basis for
extradition with respect to the offense of forced disappearance.

States Parties which do not make extradition conditional on the existence of a
treaty shall recognize such offense as extraditable, subject to the conditions imposed
by the law of the requested state.

Extradition shall be subject to the provisions set forth in the constitution and
other laws of the request state.

Article VI

When a State Party does not grant the extradition, the case shall be submitted
to its competent authorities as if the offense had been committed within its
jurisdiction, for the purposes of investigation and when appropriate, for criminal
action, in accordance with its national law. Any decision adopted by these authorities
shall be communicated to the state that has requested the extradition.

Article VII

Criminal prosecution for the forced disappearance of persons and the penalty
judicially imposed on its perpetrator shall not be subject to statutes of limitations.

However, if there should be a norm of a fundamental character preventing
application of the stipulation contained in the previous paragraph, the period of
limitation shall be equal to that which applies to the gravest crime in the domestic laws
of the corresponding State Party.

Article VIII



The defense of due obedience to superior orders or instructions that stipulate,
authorize, or encourage forced disappearance shall not be admitted. All persons who
receive such orders have the right and duty not to obey them.

The States Parties shall ensure that the training of public law-enforcement
personnel or officials includes the necessary education on the offense of forced
disappearance of persons.

Article IX

Persons alleged to be responsible for the acts constituting the offense of forced
disappearance of persons may be tried only in the competent jurisdictions of ordinary
law in each state, to the exclusion of all other special jurisdictions, particularly military
jurisdictions.

The acts constituting forced disappearance shall not be deemed to have been
committed in the course of military duties.

Privileges, immunities, or special dispensations shall not be admitted in such
trials, without prejudice to the provisions set forth in the Vienna Convention on
Diplomatic Relations.

Article X

In no case may exceptional circumstances such as a state of war, the threat of
war, internal political instability, or any other public emergency be invoked to justify
the forced disappearance of persons. In such cases, the right to expeditious and
effective judicial procedures and recourse shall be retained as a means of determining
the whereabouts or state of health of a person who has been deprived of freedom, or
of identifying the official who ordered or carried out such deprivation of freedom.

In pursuing such procedures or recourse, and in keeping with applicable
domestic law, the competent judicial authorities shall have free and immediate access
to all detention centers and to each of their units, and to all places where there is
reason to believe the disappeared person might be found including places that are
subject to military jurisdiction.

Article XI

Every person deprived of liberty shall be held in an officially recognized place of
detention and be brought before a competent judicial authority without delay, in
accordance with applicable domestic law.

The States Parties shall establish and maintain official up-to-date registries of
their detainees and, in accordance with their domestic law, shall make them available
to relatives, judges, attorneys, any other person having a legitimate interest, and
other authorities.

Article XII



The States Parties shall give each other mutual assistance in the search for,
identification, location, and return of minors who have been removed to another state
or detained therein as a consequence of the forced disappearance of their parents or
guardians.

Article XIII

For the purposes of this Convention, the processing of petitions or
communications presented to the Inter-American Commission on Human Rights
alleging the forced disappearance of persons shall be subject to the procedures
established in the American Convention on Human Rights and to the Statue and
Regulations of the Inter-American Commission on Human Rights and to the Statute
and Rules of Procedure of the Inter-American Court of Human Rights, including the
provisions on precautionary measures.

Article XIV

Without prejudice to the provisions of the preceding article, when the Inter-
American Commission on Human Rights receives a petition or communication
regarding an alleged forced disappearance, its Executive Secretariat shall urgently and
confidentially address the respective government, and shall request that government
to provide as soon as possible information as to the whereabouts of the allegedly
disappeared person together with any other information it considers pertinent, and
such request shall be without prejudice as to the admissibility of the petition.

Article XV

None of the provisions of this Convention shall be interpreted as limiting other
bilateral or multilateral treaties or other agreements signed by the Parties.

This Convention shall not apply to the international armed conflicts governed by
the 1949 Geneva Conventions and their Protocols, concerning protection of wounded,
sick, and shipwrecked members of the armed forces; and prisoners of war and civilians
in time of war._

Article XVI

This Convention is open for signature by the member states of the Organization
of American States.

Article XVII

This Convention is subject to ratification. The instruments of ratification shall
be deposited with the General Secretariat of the Organization of American States.

Article XVIII

This Convention shall be open to accession by any other state. The instruments
of accession shall be deposited with the General Secretariat of the Organization of
American States.



Article XIX

The states may express reservations with respect to this Convention when
adopting, signing, ratifying or acceding to it, unless such reservations are incompatible
with the object and purpose of the Convention and as long as they refer to one or
more specific provisions.

Article XX

This Convention shall enter into force for the ratifying states on the thirtieth
day from the date of deposit of the second instrument of ratification.

For each state ratifying or acceding to the Convention after the second
instrument of ratification has been deposited, the Convention shall enter into force on
the thirtieth day from the date on which that state deposited its instrument of
ratification or accession.

Article XXI

This Convention shall remain in force indefinitely, buy may be denounced by
any State Party. The instrument of denunciation shall be deposited with the General
Secretariat of the Organization of American States. The Convention shall cease to be
in effect for the denouncing state and shall remain in force for the other States Parties
one year from the date of deposit of the instrument of denunciation.

Article XXII

The original instrument of this Convention, the Spanish, English, Portuguese,
and French texts of which are equally authentic, shall be deposited with the General
Secretariat of the Organization of American States, which shall forward certified copies
thereof to the United Nations Secretariat, for registration and publication, in
accordance with Article 102 of the Charter of the United Nations. The General
Secretariat of the Organization of American States shall notify member states of the
Organization and states acceding to the Convention of the signatures and deposit of
instruments of ratification, accession or denunciation, as well as of any reservations
that may be expressed.

INTER-AMERICAN CONVENTION
ON FORCED DISAPPEARANCE OF PERSONS

(Adopted at Belém do Para, on June 9, 1994, at the
twenty fourth regular session of the General Assembly)

ENTRY INTO FORCE: March 28, 1996
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25 February 2000 ¢

Honduras 11 July 2005
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Uruguay 2 April 1996
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WoNOUThWN=

a. Guatemala:
Pursuant to Article XIX of the Convention, the Republic of Guatemala, upon

ratifying the
Convention, formulates a reservation regarding the application of Article V
thereof,

since Article 27 of its Political Constitution establishes that "extradition
proceedings,

for political crimes shall not be instituted against Guatemalans, who shall in
no case
be handed over to a foreign government, except as provided in treaties and
conventions concerning crimes against humanity or against international law,"



and that for the time being, there is no domestic Guatemalan legislation
governing the matter of extradition.

Withdrawal of the reservation regarding the application of Article V made at the
time

of the reservation (September 7, 2001).

b. Maexico: Inter-American Convention on the Forced Disappearance
of Persons Reservation made when depositing the instrument of
ratification (April 9, 2002)

"The Government of the United Mexican States, upon ratifying the
Inter-American Convention on the Forced Disappearance of Persons
adopted in Belem, Brazil on June 9, 1994 makes express reservation
to Article IX, inasmuch as the Political Constitution recognizes military
jurisdiction when a member of the armed forces commits an illicit act
while on duty. Military jurisdiction does not constitute a special
jurisdiction in the sense of the Convention given that according to
Article 14 of the Mexican Constitution nobody may be deprived of his
life, liberty, property, possessions, or rights except as a result of a trial
before previously established courts in which due process is observed
in accordance with laws promulgated prior to the fact.” Interpretative
declaration made when depositing the instrument of ratification (April
9, 2002)

Based on Article 14 of the Political Constitution of the United Mexican
States, the Government of Mexico declares, upon ratifying the Inter-
American Convention on the Forced Disappearance of Persons adopted
in Belem, Brazil on June 9, 1994, that it shall be understood that the
provisions of said Convention shall apply to acts constituting the forced
disappearance of persons ordered, executed, or committed after the
entry into force of this Convention.



INTER-AMERICAN CONVENTION ON THE ELIMINATION OF ALL FORMS OF
DISCRIMINATION AGAINST PERSONS WITH DISABILITIES

(Adopted at Guatemala City, Guatemala at the twenty-ninth regular session of the
General Assembly of the OAS, held on June 7, 1999)

THE STATES PARTIES TO THIS CONVENTION,

REAFFIRMING that persons with disabilities have the same human rights and
fundamental freedoms as other persons; and that these rights, which include
freedom from discrimination based on disability, flow from the inherent dignity and
equality of each person;

CONSIDERING that the Charter of the Organization of American States, in Article
3.j, establishes the principle that "social justice and social security are bases of
lasting peace";

CONCERNED by the discrimination to which people are subject based on their
disability;

BEARING IN MIND the agreement of the International Labour Organisation on
the vocational rehabilitation and employment of disabled persons (Convention 159);
the Declaration of the Rights of Mentally Retarded Persons (UN General Assembly
resolution 2856 (XXVI) of December 20, 1971); the Declaration on the Rights of
Disabled Persons (UN General Assembly resolution 3447 (XXX) of December 9,
1975); the World Programme of Action concerning Disabled Persons (UN General
Assembly resolution 37/52 of December 3, 1982); the Additional Protocol to the
American Convention on Human Rights in the area of Economic, Social, and Cultural
Rights, "Protocol of San Salvador" (1988); the Principles for the Protection of Persons
with Mental Iliness and for the Improvement of Mental Health Care (UN General
Assembly resolution 46/119 of December 17, 1991); the Declaration of Caracas of
the Pan American Health Organization; resolution AG/RES. 1249 (XXIII-O/93),
"Situation of Persons with Disabilities in the American Hemisphere"; the Standard
Rules on the Equalization of Opportunities for Persons with Disabilities (UN General
Assembly resolution 48/96 of December 20, 1993); the Declaration of Managua
(December 1993); the Vienna Declaration and Programme of Action, adopted by the
UN World Conference on Human Rights (157/93); resolution AG/RES. 1356 (XXV-
0/95), "Situation of Persons with Disabilities in the American Hemisphere"; and
AG/RES. 1369 (XXVI-0/96), "Panama Commitment to Persons with Disabilities in the
American Hemisphere"; and

COMMITTED to eliminating discrimination, in all its forms and manifestations,
against persons with disabilities,

HAVE AGREED as follows:
Article I
For the purposes of this Convention, the following terms are defined:

1. Disability



The term "disability" means a physical, mental, or sensory impairment, whether
permanent or temporary, that limits the capacity to perform one or more essential
activities of daily life, and which can be caused or aggravated by the economic and
social environment.

2.

a.

Discrimination against persons with disabilities

The term "discrimination against persons with disabilities" means any
distinction, exclusion, or restriction based on a disability, record of disability,
condition resulting from a previous disability, or perception of disability,
whether present or past, which has the effect or objective of impairing or
nullifying the recognition, enjoyment, or exercise by a person with a
disability of his or her human rights and fundamental freedoms.

A distinction or preference adopted by a state party to promote the social
integration or personal development of persons with disabilities does not
constitute discrimination provided that the distinction or preference does not
in itself limit the right of persons with disabilities to equality and that
individuals with disabilities are not forced to accept such distinction or
preference. If, under a state's internal law, a person can be declared legally
incompetent, when necessary and appropriate for his or her well-being, such
declaration does not constitute discrimination.

Article IT

The objectives of this Convention are to prevent and eliminate all forms of
discrimination against persons with disabilities and to promote their full integration
into society.

Article 111

To achieve the objectives of this Convention, the states parties undertake:

1.

To adopt the legislative, social, educational, labor-related, or any other

measures needed to eliminate discrimination against persons with disabilities and to
promote their full integration into society, including, but not limited to:

a.

Measures to eliminate discrimination gradually and to promote integration by
government authorities and/or private entities in providing or making
available goods, services, facilities, programs, and activities such as
employment, transportation,

communications, housing, recreation, education, sports, law enforcement
and administration of justice, and political and administrative activities;

Measures to ensure that new buildings, vehicles, and facilities constructed or
manufactured within their respective territories facilitate transportation,
communications, and access by persons with disabilities;

Measures to eliminate, to the extent possible, architectural, transportation,
and communication obstacles to facilitate access and use by persons with
disabilities; and



d. Measures to ensure that persons responsible for applying this Convention
and domestic law in this area are trained to do so.

2. To work on a priority basis in the following areas:
a. Prevention of all forms of preventable disabilities;

b. Early detection and intervention, treatment, rehabilitation, education, job
training, and the provision of comprehensive services to ensure the optimal
level of independence and quality of life for persons with disabilities; and

c. Increasing of public awareness through educational campaigns aimed at
eliminating prejudices, stereotypes, and other attitudes that jeopardize the
right of persons to live as equals, thus promoting respect for and
coexistence with persons with disabilities;

Article IV
To achieve the objectives of this Convention, the states parties undertake to:

1. Cooperate with one another in helping to prevent and eliminate
discrimination against persons with disabilities;

2. Collaborate effectively in:

a. Scientific and technological research related to the prevention of disabilities
and to the treatment, rehabilitation, and integration into society of persons
with disabilities; and

b. The development of means and resources designed to facilitate or promote
the independence, self-sufficiency, and total integration into society of
persons with disabilities, under conditions of equality.

Article V

1. To the extent that it is consistent with their respective internal laws, the
states parties shall promote participation by representatives of organizations of
persons with disabilities, nongovernmental organizations working in this area, or, if
such organizations do not exist, persons with disabilities, in the development,
execution, and evaluation of measures and policies to implement this Convention.

2. The states parties shall create effective communication channels to
disseminate among the public and private organizations working with persons with
disabilities the normative and juridical advances that may be achieved in order to
eliminate discrimination against persons with disabilities.

Article VI

1. To follow up on the commitments undertaken in this Convention, a
Committee for the Elimination of All Forms of Discrimination against Persons with



Disabilities, composed of one representative appointed by each state party, shall be
established.

2. The committee shall hold its first meeting within the 90 days following the
deposit of the 11th instrument of ratification. Said meeting shall be convened by the
General Secretariat of the Organization of American States and shall be held at the
Organization’s headquarters, unless a state party offers to host it.

3. At the first meeting, the states parties undertake to submit a report to the
Secretary General of the Organization for transmission to the Committee so that it
may be examined and reviewed. Thereafter, reports shall be submitted every four
years.

4. The reports prepared under the previous paragraph shall include information
on measures adopted by the member states pursuant to this Convention and on any
progress made by the states parties in eliminating all forms of discrimination against
persons with disabilities. The reports shall indicate any circumstances or difficulties
affecting the degree of fulfillment of the obligations arising from this Convention.

5. The Committee shall be the forum for assessment of progress made in the
application of the Convention and for the exchange of experience among the states
parties. The reports prepared by the committee shall reflect the deliberations; shall
include information on any measures adopted by the states parties pursuant to this
Convention, on any progress they have made in eliminating all forms of
discrimination against persons with disabilities, and on any circumstances or
difficulties they have encountered in the implementation of the Convention; and shall
include the committee's conclusions, its observations, and its general suggestions for
the gradual fulfillment of the Convention.

6. The committee shall draft its rules of procedure and adopt them by a simple
majority.

7. The Secretary General shall provide the Committee with the support it
requires in order to perform its functions.

Article VII

No provision of this Convention shall be interpreted as restricting, or permitting
the restriction by states parties of the enjoyment of the rights of persons with
disabilities recognized by customary international law or the international
instruments by which a particular state party is bound.

Article VIII
1. This Convention shall be open for signature by all member states in
Guatemala City, Guatemala, on June 8, 1999, and, thereafter, shall remain open for
signature by all states at the headquarters of the Organization of American States,
until its entry into force.

2. This Convention is subject to ratification.



3. This Convention shall enter into force for the ratifying states on the 30th day
following the date of deposit of the sixth instrument of ratification by a member state
of the Organization of American States.

Article IX

After its entry into force, this Convention shall be open for accession by all states
that have not signed it.

Article X

1. The instruments of ratification and accession shall be deposited with the
General Secretariat of the Organization of American States.

2. For each state that ratifies or accedes to the Convention after the sixth
instrument of ratification has been deposited, the Convention shall enter into force
on the 30th day following deposit by that state of its instrument of ratification or
accession.

Article XI

1. Any state party may make proposals for amendment of this Convention. Said
proposals shall be submitted to the General Secretariat of the OAS for dissemination
to the states parties.

2. Amendments shall enter into force for the states ratifying them on the
date of deposit of the respective instruments of ratification by two thirds of the
member states. For the remaining states parties, they shall enter into force on the
date of deposit of their respective instruments of ratification.

Article XII

The states may enter reservations to this Convention when ratifying or acceding
to it, provided that such reservations are not incompatible with the aim and purpose
of the Convention and relate to one or more specific provisions thereof.

Article XIII

This Convention shall remain in force indefinitely, but any state party may
denounce it. The instrument of denunciation shall be deposited with the General
Secretariat of the Organization of American States. The Convention shall cease to
have force and effect for the denouncing state one year after the date of deposit of
the instrument of denunciation, and shall remain in force for the other states parties.
Such denunciation shall not exempt the state party from the obligations imposed
upon it under this Convention in respect of any action or omission prior to the date
on which the denunciation takes effect.

Article XIV
1. The original instrument of this Convention, the English, French, Portuguese,

and Spanish texts of which are equally authentic, shall be deposited with the General
Secretariat of the Organization of American States, which shall send a certified copy



thereof to the United Nations Secretariat for registration and publication pursuant to
Article 102 of the United Nations Charter.

2. The General Secretariat of the Organization of American States shall notify
the member states of that Organization and the states that have acceded to the
Convention of the signatures, deposits of instruments of ratification, accession, and
denunciation, and any reservations entered.

INTER-AMERICAN CONVENTION ON THE ELIMINATION OF ALL FORMS

OF DISCRIMINATION AGAINST PERSONS WITH DISABILITIES

(Adopted at Guatemala City, Guatemala on June 7, 1999,
at the twenty-ninth regular session of the General Assembly)

ENTRY INTO FORCE: September 14, 2001

DEPOSITORY: OAS General Secretariat (Original instrument and ratifications)

TEXT:

UN

REGISTRATION:

SIGNATORY COUNTRIES DEPOSIT OF RATIFICATION
Argentina 10 January 2001
Bolivia 30 May 2003
Brazil 15 August 2001
Chile 26 February 2002
Colombia 11 February 2004
Costa Rica 8 February 2000

Dominica (Commonwealth)

Dominican Republic

Ecuador 18 March 2004
El Salvador 8 March 2002
Guatemala 28 January 2003
Haiti

Jamaica

Mexico 25 January 2001
Nicaragua 25 November 2002
Panama 16 February 2001
Paraguay 22 October 2002
Peru 30 August 2001
Uruguay 20 July 2001
Venezuela

All States listed herein signed the Convention

on June 8, 1999.



INTER-AMERICAN CONVENTION TO PREVENT AND PUNISH TORTURE

(Adopted at Cartagena de Indias, Colombia, on December 9, 1985, at
the fifteenth regular session of the General Assembly)

The American States signatory to the present Convention,

Aware of the provision of the American Convention on Human Rights that no
one shall be subjected to torture or to cruel, inhuman, or degrading punishment or
treatment;

Reaffirming that all acts of torture or any other cruel, inhuman, or degrading
treatment or punishment constitute an offense against human dignity and a denial of
the principles set forth in the Charter of the Organization of American States and in
the Charter of the United Nations and are violations of the fundamental human rights
and freedoms proclaimed in the American Declaration of the Rights and Duties of
Man and the Universal Declaration of Human Rights;

Noting that, in order for the pertinent rules contained in the aforementioned
global and regional instruments to take effect, it is necessary to draft an Inter-
American Convention that prevents and punishes torture;

Reaffirming their purpose of consolidating in this hemisphere the conditions
that make for recognition of and respect for the inherent dignity of man, and ensure
the full exercise of his fundamental rights and freedoms,

Have agreed upon the following:
Article 1

The State Parties undertake to prevent and punish torture in accordance with
the terms of this Convention.

Article 2

For the purposes of this Convention, torture shall be understood to be any act
intentionally performed whereby physical or mental pain or suffering is inflicted on a
person for purposes of criminal investigation, as a means of intimidation, as personal
punishment, as a preventive measure, as a penalty, or for any other purpose.
Torture shall also be understood to be the use of methods upon a person intended to
obliterate the personality of the victim or to diminish his physical or mental
capacities, even if they do not cause physical pain or mental anguish.

The concept of torture shall not include physical or mental pain or suffering
that is inherent in or solely the consequence of lawful measures, provided that they
do not include the performance of the acts or use of the methods referred to in this
article.

Article 3

The following shall be held guilty of the crime of torture:



a. A public servant or employee who acting in that capacity orders, instigates or
induces the use of torture, or who directly commits it or who, being able to prevent
it, fails to do so.

b. A person who at the instigation of a public servant or employee mentioned in
subparagraph (a) orders, instigates or induces the use of torture, directly commits it
or is an accomplice thereto.

Article 4

The fact of having acted under orders of a superior shall not provide
exemption from the corresponding criminal liability.

Article 5

The existence of circumstances such as a state of war, threat of war, state of
siege or of emergency, domestic disturbance or strife, suspension of constitutional
guarantees, domestic political instability, or other public emergencies or disasters
shall not be invoked or admitted as justification for the crime of torture.

Neither the dangerous character of the detainee or prisoner, nor the lack of
security of the prison establishment or penitentiary shall justify torture.

Article 6

In accordance with the terms of Article 1, the States Parties shall take
effective measures to prevent and punish torture within their jurisdiction.

The States Parties shall ensure that all acts of torture and attempts to commit
torture are offenses under their criminal law and shall make such acts punishable by
severe penalties that take into account their serious nature.

The States Parties likewise shall take effective measures to prevent and
punish other cruel, inhuman, or degrading treatment or punishment within their
jurisdiction.

Article 7

The States Parties shall take measures so that, in the training of police
officers and other public officials responsible for the custody of persons temporarily
or definitively deprived of their freedom, special emphasis shall be put on the
prohibition of the use of torture in interrogation, detention, or arrest.

The States Parties likewise shall take similar measures to prevent other cruel,
inhuman, or degrading treatment or punishment.

Article 8
The States Parties shall guarantee that any person making an accusation of

having been subjected to torture within their jurisdiction shall have the right to an
impartial examination of his case.



Likewise, if there is an accusation or well-grounded reason to believe that an
act of torture has been committed within their jurisdiction, the States Parties shall
guarantee that their respective authorities will proceed properly and immediately to
conduct an investigation into the case and to initiate, whenever appropriate, the
corresponding criminal process.

After all the domestic legal procedures of the respective State and the
corresponding appeals have been exhausted, the case may be submitted to the
international fora whose competence has been recognized by that State.

Article 9

The States Parties undertake to incorporate into their national laws
regulations guaranteeing suitable compensation for victims of torture.

None of the provisions of this article shall affect the right to receive
compensation that the victim or other persons may have by virtue of existing
national legislation.

Article 10
No statement that is verified as having been obtained through torture shall be
admissible as evidence in a legal proceeding, except in a legal action taken against a
person or persons accused of having elicited it through acts of torture, and only as
evidence that the accused obtained such statement by such means.
Article 11
The States Parties shall take the necessary steps to extradite anyone accused
of having committed the crime of torture or sentenced for commission of that crime,

in accordance with their respective national laws on extradition and their
international commitments on this matter.

Article 12

Every State Party shall take the necessary measures to establish its
jurisdiction over the crime described in this Convention in the following cases:

a. When torture has been committed within its jurisdiction;
b. When the alleged criminal is a national of that State; or
c. When the victim is a national of that State and it so deems appropriate.

Every State Party shall also take the necessary measures to establish its
jurisdiction over the crime described in this Convention when the alleged criminal is
within the area under its jurisdiction and it is not appropriate to extradite him in
accordance with Article 11.

This Convention does not exclude criminal jurisdiction exercised in accordance
with domestic law.



Article 13

The crime referred to in Article 2 shall be deemed to be included among the
extraditable crimes in every extradition treaty entered into between States Parties.
The States Parties undertake to include the crime of torture as an extraditable
offence in every extradition treaty to be concluded between them.

Every State Party that makes extradition conditional on the existence of a
treaty may, if it receives a request for extradition from another State Party with
which it has no extradition treaty, consider this Convention as the legal basis for
extradition in respect of the crime of torture. Extradition shall be subject to the other
conditions that may be required by the law of the requested State.

States Parties which do not make extradition conditional on the existence of a
treaty shall recognize such crimes as extraditable offences between themselves,
subject to the conditions required by the law of the requested State.

Extradition shall not be granted nor shall the person sought be returned when
there are grounds to believe that his life is in danger, that he will be subjected to
torture or to cruel, inhuman or degrading treatment, or that he will be tried by
special or ad hoc courts in the requesting State.

Article 14

When a State Party does not grant the extradition, the case shall be
submitted to its competent authorities as if the crime had been committed within its
jurisdiction, for the purposes of investigation, and when appropriate, for criminal
action, in accordance with its national law. Any decision adopted by these authorities
shall be communicated to the State that has requested the extradition.

Article 15

No provision of this Convention may be interpreted as limiting the right of
asylum, when appropriate, nor as altering the obligations of the States Parties in the
matter of extradition.

Article 16

This Convention shall not limit the provisions of the American Convention on
Human Rights, other conventions on the subject, or the Statutes of the Inter-
American Commission on Human Rights, with respect to the crime of torture.

Article 17
The States Parties undertake to inform the Inter-American Commission on
Human Rights of any legislative, judicial, administrative, or other measures they

adopt in application of this Convention.

In keeping with its duties and responsibilities, the Inter-American Commission
on Human Rights will endeavor in its annual report to analyze the existing situation



in the member states of the Organization of American States in regard to the
prevention and elimination of torture.

Article 18

This Convention is open to signature by the member states of the
Organization of American States.

Article 19

This Convention is subject to ratification. The instruments of ratification shall
be deposited with the General Secretariat of the Organization of American States.

Article 20

This Convention is open to accession by any other American state. The
instruments of accession shall be deposited with the General Secretariat of the
Organization of American States.

Article 21

The States Parties may, at the time of approval, signature, ratification, or
accession, make reservations to this Convention, provided that such reservations are
not incompatible with the object and purpose of the Convention and concern one or
more specific provisions.

Article 22

This Convention shall enter into force on the thirtieth day following the date
on which the second instrument of ratification is deposited. For each State ratifying
or acceding to the Convention after the second instrument of ratification has been
deposited, the Convention shall enter into force on the thirtieth day following the
date on which that State deposits its instrument of ratification or accession.

Article 23

This Convention shall remain in force indefinitely, but may be denounced by
any State Party. The instrument of denunciation shall be deposited with the General
Secretariat of the Organization of American States. After one year from the date of
deposit of the instrument of denunciation, this Convention shall cease to be in effect
for the denouncing State but shall remain in force for the remaining States Parties.

Article 24

The original instrument of this Convention, the English, French, Portuguese,
and Spanish texts of which are equally authentic, shall be deposited with the General
Secretariat of the Organization of American States, which shall send a certified copy
to the Secretariat of the United Nations for registration and publication, in
accordance with the provisions of Article 102 of the United Nations Charter. The
General Secretariat of the Organization of American States shall notify the member
states of the Organization and the States that have acceded to the Convention of



signatures and of deposits of instruments of ratification, accession, and denunciation,
as well as reservations, if any.

INTER-AMERICAN CONVENTION TO
PREVENT AND PUNISH TORTURE

(Adopted at Cartagena de Indias, Colombia, on December 9, 1985, at
the fifteenth regular session of the General Assembly)

ENTRY INTO FORCE: 28 February 1987, in accordance with Article 22 of the
Convention
DEPOSITARY: OAS General Secretariat (Original instrument and

ratifications)
TEXT: OAS, Treaty Series, N° 67

UN REGISTRATION:

SIGNATORY

COUNTRIES DEPOSIT OF RATIFICATION

4 Argentina 31 March 1989
Y Bolivia

¥/ Brazil 20 July 1989
L Chile 30 September 1988 ¥
Y Colombia 19 January 1999
9Costa Rica 8 February 2000
¢Dominican Republic 29 January 1987
“Ecuador 9 November 1999
L¥E| Salvador 5 December 1994
WGuatemala 29 January 1987 ¢
YHaiti

>Honduras

*“Mexico 22 June 1987
L2/Nicaragua

“Panama 28 August 1991
paraguay 9 March 1990
2Peru 28 March 1991
Y¥Suriname 12 November 1987
YUruguay 10 November 1992
YVenezuela 26 August 1991

1. Signed 9 December 1985 at the Fifteenth Regular Session of the General
Assembly.

2. Signed 10 January 1986 at the OAS General Secretariat.
3. Signed 24 January 1986 at the OAS General Secretariat.

4, Signed 10 February 1986 at the OAS General Secretariat.



Signed 11 March 1986 at the OAS General Secretariat.
Signed 31 March 1986 at the OAS General Secretariat.
Signed 30 May 1986 at the OAS General Secretariat.
Signed 13 June 1986 at the OAS General Secretariat.

. Signed 31 July 1986 at the OAS General Secretariat.

10. Signed 27 October 1986 at the OAS General Secretariat, with the following
reservation:

© 0N O U

(Reservation made at the time of signature)

The Republic of Guatemala does not accept the application nor shall it apply the third
paragraph of Article 8, because in conformance with its domestic legal procedures,
when the appeals have been exhausted, the decision acquitting a defendant charged
with the crime of torture becomes final and may not be submitted to any
international fora.

11. Signed 24 September 1987 at the OAS General Secretariat.
12. Signed 29 September 1987 at the OAS General Secretariat.
13. Signed 16 October 1987 at the OAS General Secretariat.
14. Signed 12 November 1987 at the OAS General Secretariat.
15. Signed 25 October 1989 at the OAS General Secretariat.

a. Guatemala:
(Reservation made at the time of ratification)
With the reservation made at the time of the signature.

Withdrawal of Reservations:

On October 1, 1990, deposited at the General Secretariat, an instrument dated
August 6, 1990, withdrawing the reservation made by the Government of Guatemala
at the time of signing the Convention and reiterated at the time of ratifying it on
December 10, 1986.

b. Chile:

(Reservations made at the time of ratification)

a) To Article 4, to the effect that, inasmuch as it alters the principle of
"automatic obedience" established in Chile's domestic law, the
Government of Chile will enforce the provisions of that international rule
in respect of subordinate personnel subject to the jurisdiction of the Code
of Military Justice, provided that execution of an order whose obvious
intent is the perpetration of the acts stipulated in Article 2, is not
demanded by the superior over the subordinate's representation.

b) With regard to the final paragraph of Article 13, because of the
discretionary and subjective way in which the rule is drafted.



d)

The Government of Chile states that in its relations with the countries of
the Americas that are Parties to the present Convention, it will apply this
Convention in those cases where there is incompatibility between its
provisions and those of the Convention against torture and other Cruel,
Inhuman, or Degrading Treatment or Punishment, adopted by the United
Nations in 1984.

With regard to the third paragraph of Article 8, since a case may only be
submitted to the international fora whose competence has been
recognized by the State of Chile.

Withdrawal of Reservations:

On August 21, 1990 deposited an instrument dated May 18, 1990,
withdrawing the reservations formulated by the Government of Chile to Article
4 and to the final paragraph of Article 13 of the Convention.



ADDITIONAL PROTOCOL TOTHE AMERICAN CONVENTION
ON HUMAN RIGHTS IN THE AREA OF ECONOMIC, SOCIAL
AND CULTURAL RIGHTS "PROTOCOL OF SAN SALVADOR"

(Adopted at San Salvador, El Salvador on November 17, 1988, at
the eighteenth regular session of the General Assembly)

Preamble

The States Parties to the American Convention on Human Rights "Pact San
José, Costa Rica,"

Reaffirming their intention to consolidate in this hemisphere, within the
framework of democratic institutions, a system of personal liberty and social justice
based on respect for the essential rights of man;

Recognizing that the essential rights of man are not derived from one's being
a national of a certain State, but are based upon attributes of the human person, for
which reason they merit international protection in the form of a convention
reinforcing or complementing the protection provided by the domestic law of the
American States;

Considering the close relationship that exists between economic, social and
cultural rights, and civil and political rights, in that the different categories of rights
constitute an indivisible whole based on the recognition of the dignity of the human
person, for which reason both require permanent protection and promotion if they
are to be fully realized, and the violation of some rights in favor of the realization of
others can never be justified;

Recognizing the benefits that stem from the promotion and development of
cooperation among States and international relations;

Recalling that, in accordance with the Universal Declaration of Human Rights
and the American Convention on Human Rights, the ideal of free human beings
enjoying freedom from fear and want can only be achieved if conditions are created
whereby everyone may enjoy his economic, social and cultural rights as well as his
civil and political rights;

Bearing in mind that, although fundamental economic, social and cultural
rights have been recognized in earlier international instruments of both world and
regional scope, it is essential that those rights be reaffirmed, developed, perfected
and protected in order to consolidate in America, on the basis of full respect for the
rights of the individual, the democratic representative form of government as well as
the right of its peoples to development, self-determination, and the free disposal of
their wealth and natural resources; and

Considering that the American Convention on Human Rights provides that
draft additional protocols to that Convention may be submitted for consideration to
the States Parties, meeting together on the occasion of the General Assembly of the
Organization of American States, for the purpose of gradually incorporating other
rights and freedoms into the protective system thereof,



Have agreed upon the following Additional Protocol to the American
Convention on Human Rights "Protocol of San Salvador:"

Article 1
Obligation to Adopt Measures

The States Parties to this Additional Protocol to the American Convention on
Human Rights undertake to adopt the necessary measures, both domestically and
through international cooperation, especially economic and technical, to the extent
allowed by their available resources, and taking into account their degree of
development, for the purpose of achieving progressively and pursuant to their
internal legislations, the full observance of the rights recognized in this Protocol.

Article 2
Obligation to Enact Domestic Legislation

If the exercise of the rights set forth in this Protocol is not already guaranteed
by legislative or other provisions, the States Parties undertake to adopt, in
accordance with their constitutional processes and the provisions of this Protocol,
such legislative or other measures as may be necessary for making those rights a
reality.

Article 3
Obligation of nondiscrimination
The State Parties to this Protocol undertake to guarantee the exercise of the
rights set forth herein without discrimination of any kind for reasons related to race,
color, sex, language, religion, political or other opinions, national or social origin,
economic status, birth or any other social condition.
Article 4
Inadmissibility of Restrictions
A right which is recognized or in effect in a State by virtue of its internal
legislation or international conventions may not be restricted or curtailed on the
pretext that this Protocol does not recognize the right or recognizes it to a lesser
degree.
Article 5
Scope of Restrictions and Limitations
The State Parties may establish restrictions and limitations on the enjoyment
and exercise of the rights established herein by means of laws promulgated for the

purpose of preserving the general welfare in a democratic society only to the extent
that they are not incompatible with the purpose and reason underlying those rights.



Article 6
Right to Work

1. Everyone has the right to work, which includes the opportunity to secure
the means for living a dignified and decent existence by performing a freely elected
or accepted lawful activity.

2. The State Parties undertake to adopt measures that will make the right to
work fully effective, especially with regard to the achievement of full employment,
vocational guidance, and the development of technical and vocational training
projects, in particular those directed to the disabled. The States Parties also
undertake to implement and strengthen programs that help to ensure suitable family
care, so that women may enjoy a real opportunity to exercise the right to work.

Article 7
Just, Equitable, and Satisfactory Conditions of Work

The States Parties to this Protocol recognize that the right to work to which
the foregoing article refers presupposes that everyone shall enjoy that right under
just, equitable, and satisfactory conditions, which the States Parties undertake to
guarantee in their internal legislation, particularly with respect to:

a. Remuneration which guarantees, as a minimum, to all workers dignified and
decent living conditions for them and their families and fair and equal wages for
equal work, without distinction;

b. The right of every worker to follow his vocation and to devote himself to the
activity that best fulfills his expectations and to change employment in accordance
with the pertinent national regulations;

c. The right of every worker to promotion or upward mobility in his employment, for
which purpose account shall be taken of his qualifications, competence, integrity and
seniority;

d. Stability of employment, subject to the nature of each industry and occupation
and the causes for just separation. In cases of unjustified dismissal, the worker shall
have the right to indemnity or to reinstatement on the job or any other benefits
provided by domestic legislation;

e. Safety and hygiene at work;

f. The prohibition of night work or unhealthy or dangerous working conditions and, in
general, of all work which jeopardizes health, safety, or morals, for persons under 18
years of age. As regards minors under the age of 16, the work day shall be
subordinated to the provisions regarding compulsory education and in no case shall
work constitute an impediment to school attendance or a limitation on benefiting
from education received;



g. A reasonable limitation of working hours, both daily and weekly. The days shall be
shorter in the case of dangerous or unhealthy work or of night work;

h. Rest, leisure and paid vacations as well as remuneration for national holidays.
Article 8
Trade Union Rights
1. The States Parties shall ensure:

a. The right of workers to organize trade unions and to join the union of their choice
for the purpose of protecting and promoting their interests. As an extension of that
right, the States Parties shall permit trade unions to establish national federations or
confederations, or to affiliate with those that already exist, as well as to form
international trade union organizations and to affiliate with that of their choice. The
States Parties shall also permit trade unions, federations and confederations to
function freely;

b. The right to strike.

2. The exercise of the rights set forth above may be subject only to
restrictions established by law, provided that such restrictions are characteristic of a
democratic society and necessary for safeguarding public order or for protecting
public health or morals or the rights and freedoms of others. Members of the armed
forces and the police and of other essential public services shall be subject to
limitations and restrictions established by law.

3. No one may be compelled to belong to a trade union.
Article 9
Right to Social Security
1. Everyone shall have the right to social security protecting him from the
consequences of old age and of disability which prevents him, physically or mentally,
from securing the means for a dignified and decent existence. In the event of the
death of a beneficiary, social security benefits shall be applied to his dependents.
2. In the case of persons who are employed, the right to social security shall
cover at least medical care and an allowance or retirement benefit in the case of
work accidents or occupational disease and, in the case of women, paid maternity
leave before and after childbirth.
Article 10
Right to Health

1. Everyone shall have the right to health, understood to mean the enjoyment
of the highest level of physical, mental and social well-being.



2. In order to ensure the exercise of the right to health, the States Parties
agree to recognize health as a public good and, particularly, to adopt the following
measures to ensure that right:

a. Primary health care, that is, essential health care made available to all individuals
and families in the community;

b. Extension of the benefits of health services to all individuals subject to the State's
jurisdiction;

c. Universal immunization against the principal infectious diseases;
d. Prevention and treatment of endemic, occupational and other diseases;

e. Education of the population on the prevention and treatment of health problems,
and

f. Satisfaction of the health needs of the highest risk groups and of those whose
poverty makes them the most vulnerable.

Article 11
Right to a Healthy Environment

1. Everyone shall have the right to live in a healthy environment and to have
access to basic public services.

2. The States Parties shall promote the protection, preservation, and
improvement of the environment.

Article 12
Right to Food

1. Everyone has the right to adequate nutrition which guarantees the
possibility of enjoying the highest level of physical, emotional and intellectual
development.

2. In order to promote the exercise of this right and eradicate malnutrition,
the States Parties undertake to improve methods of production, supply and
distribution of food, and to this end, agree to promote greater international
cooperation in support of the relevant national policies.

Article 13
Right to Education

1. Everyone has the right to education.



2. The States Parties to this Protocol agree that education should be directed
towards the full development of the human personality and human dignity and
should strengthen respect for human rights, ideological pluralism, fundamental
freedoms, justice and peace. They further agree that education ought to enable
everyone to participate effectively in a democratic and pluralistic society and achieve
a decent existence and should foster understanding, tolerance and friendship among
all nations and all racial, ethnic or religious groups and promote activities for the
maintenance of peace.

3. The States Parties to this Protocol recognize that in order to achieve the
full exercise of the right to education:

a. Primary education should be compulsory and accessible to all without cost;

b. Secondary education in its different forms, including technical and vocational
secondary education, should be made generally available and accessible to all by
every appropriate means, and in particular, by the progressive introduction of free
education;

c. Higher education should be made equally accessible to all, on the basis of
individual capacity, by every appropriate means, and in particular, by the
progressive introduction of free education;

d. Basic education should be encouraged or intensified as far as possible for those
persons who have not received or completed the whole cycle of primary instruction;

e. Programs of special education should be established for the handicapped, so as to
provide special instruction and training to persons with physical disabilities or mental
deficiencies.

4. In conformity with the domestic legislation of the States Parties, parents
should have the right to select the type of education to be given to their children,
provided that it conforms to the principles set forth above.

5. Nothing in this Protocol shall be interpreted as a restriction of the freedom
of individuals and entities to establish and direct educational institutions in
accordance with the domestic legislation of the States Parties.

Article 14
Right to the Benefits of Culture
1. The States Parties to this Protocol recognize the right of everyone:
a. To take part in the cultural and artistic life of the community;
b. To enjoy the benefits of scientific and technological progress;

c. To benefit from the protection of moral and material interests deriving from any
scientific, literary or artistic production of which he is the author.



2. The steps to be taken by the States Parties to this Protocol to ensure the
full exercise of this right shall include those necessary for the conservation,
development and dissemination of science, culture and art.

3. The States Parties to this Protocol undertake to respect the freedom
indispensable for scientific research and creative activity.

4. The States Parties to this Protocol recognize the benefits to be derived
from the encouragement and development of international cooperation and relations
in the fields of science, arts and culture, and accordingly agree to foster greater
international cooperation in these fields.

Article 15
Right to the Formation and the Protection of Families

1. The family is the natural and fundamental element of society and ought to
be protected by the State, which should see to the improvement of its spiritual and
material conditions.

2. Everyone has the right to form a family, which shall be exercised in
accordance with the provisions of the pertinent domestic legislation.

3. The States Parties hereby undertake to accord adequate protection to the
family unit and in particular:

a. To provide special care and assistance to mothers during a reasonable period
before and after childbirth;

b. To guarantee adequate nutrition for children at the nursing stage and during
school attendance years;

c. To adopt special measures for the protection of adolescents in order to ensure the
full development of their physical, intellectual and moral capacities;

d. To undertake special programs of family training so as to help create a stable and
positive environment in which children will receive and develop the values of
understanding, solidarity, respect and responsibility.

Article 16
Rights of Children

Every child, whatever his parentage, has the right to the protection that his
status as a minor requires from his family, society and the State. Every child has the
right to grow under the protection and responsibility of his parents; save in
exceptional, judicially-recognized circumstances, a child of young age ought not to
be separated from his mother. Every child has the right to free and compulsory
education, at least in the elementary phase, and to continue his training at higher
levels of the educational system.



Article 17
Protection of the Elderly

Everyone has the right to special protection in old age. With this in view the
States Parties agree to take progressively the necessary steps to make this right a
reality and, particularly, to:

a. Provide suitable facilities, as well as food and specialized medical care, for elderly
individuals who lack them and are unable to provide them for themselves;

b. Undertake work programs specifically designed to give the elderly the opportunity
to engage in a productive activity suited to their abilities and consistent with their
vocations or desires;

c. Foster the establishment of social organizations aimed at improving the quality of
life for the elderly.

Article 18
Protection of the Handicapped

Everyone affected by a diminution of his physical or mental capacities is
entitled to receive special attention designed to help him achieve the greatest
possible development of his personality. The States Parties agree to adopt such
measures as may be necessary for this purpose and, especially, to:

a. Undertake programs specifically aimed at providing the handicapped with the
resources and environment needed for attaining this goal, including work programs
consistent with their possibilities and freely accepted by them or their legal
representatives, as the case may be;

b. Provide special training to the families of the handicapped in order to help them
solve the problems of coexistence and convert them into active agents in the
physical, mental and emotional development of the latter;

c. Include the consideration of solutions to specific requirements arising from needs
of this group as a priority component of their urban development plans;

d. Encourage the establishment of social groups in which the handicapped can be
helped to enjoy a fuller life.

Article 19
Means of Protection

1. Pursuant to the provisions of this article and the corresponding rules to be
formulated for this purpose by the General Assembly of the Organization of American



States, the States Parties to this Protocol undertake to submit periodic reports on the
progressive measures they have taken to ensure due respect for the rights set forth
in this Protocol.

2. All reports shall be submitted to the Secretary General of the OAS, who
shall transmit them to the Inter-American Economic and Social Council and the
Inter-American Council for Education, Science and Culture so that they may examine
them in accordance with the provisions of this article. The Secretary General shall
send a copy of such reports to the Inter-American Commission on Human Rights.

3. The Secretary General of the Organization of American States shall also
transmit to the specialized organizations of the inter-American system of which the
States Parties to the present Protocol are members, copies or pertinent portions of
the reports submitted, insofar as they relate to matters within the purview of those
organizations, as established by their constituent instruments.

4. The specialized organizations of the inter-American system may submit
reports to the Inter-American Economic and Social Council and the Inter-American
Council for Education, Science and Culture relative to compliance with the provisions
of the present Protocol in their fields of activity.

5. The annual reports submitted to the General Assembly by the Inter-
American Economic and Social Council and the Inter-American Council for Education,
Science and Culture shall contain a summary of the information received from the
States Parties to the present Protocol and the specialized organizations concerning
the progressive measures adopted in order to ensure respect for the rights
acknowledged in the Protocol itself and the general recommendations they consider
to be appropriate in this respect.

6. Any instance in which the rights established in paragraph a) of Article 8
and in Article 13 are violated by action directly attributable to a State Party to this
Protocol may give rise, through participation of the Inter-American Commission on
Human Rights and, when applicable, of the Inter-American Court of Human Rights,
to application of the system of individual petitions governed by Article 44 through 51
and 61 through 69 of the American Convention on Human Rights.

7. Without prejudice to the provisions of the preceding paragraph, the Inter-
American Commission on Human Rights may formulate such observations and
recommendations as it deems pertinent concerning the status of the economic, social
and cultural rights established in the present Protocol in all or some of the States
Parties, which it may include in its Annual Report to the General Assembly or in a
special report, whichever it considers more appropriate.

8. The Councils and the Inter-American Commission on Human Rights, in
discharging the functions conferred upon them in this article, shall take into account
the progressive nature of the observance of the rights subject to protection by this
Protocol.

Article 20

Reservations



The States Parties may, at the time of approval, signature, ratification or
accession, make reservations to one or more specific provisions of this Protocol,
provided that such reservations are not incompatible with the object and purpose of
the Protocol.

Article 21
Signature, Ratification or Accession.
Entry into Effect

1. This Protocol shall remain open to signature and ratification or accession by
any State Party to the American Convention on Human Rights.

2. Ratification of or accession to this Protocol shall be effected by depositing
an instrument of ratification or accession with the General Secretariat of the
Organization of American States.

3. The Protocol shall enter into effect when eleven States have deposited their
respective instruments of ratification or accession.

4. The Secretary General shall notify all the member states of the
Organization of American States of the entry of the Protocol into effect.

Article 22
Inclusion of other Rights and Expansion of those Recognized

1. Any State Party and the Inter-American Commission on Human Rights may
submit for the consideration of the States Parties meeting on the occasion of the
General Assembly proposed amendments to include the recognition of other rights or
freedoms or to extend or expand rights or freedoms recognized in this Protocol.

2. Such amendments shall enter into effect for the States that ratify them on the
date of deposit of the instrument of ratification corresponding to the number
representing two thirds of the States Parties to this Protocol. For all other States
Parties they shall enter into effect on the date on which they deposit their respective
instrument of ratification.



ADDITIONAL PROTOCOL TO THE AMERICAN CONVENTION ON HUMAN RIGHTS
IN THE AREA OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS
"PROTOCOL OF SAN SALVADOR"

(Adopted at San Salvador, El Salvador on November 17, 1988, at
the eighteenth regular session of the General Assembly)

ENTRY INTO FORCE: November 16, 1999
DEPOSITORY: OAS General Secretariat (Original instrument and ratifications).
TEXT: OAS. Treaty Series, N°© 69.

UN REGISTRATION:

SIGNATORY COUNTRIES DEPOSIT OF RATIFICATION
Argentina 23 October 2003
Bolivia

Brazil 21 August 1996¥
Colombia 23 December 1997¥
Costa Rica 16 November 1999
¥Chile

Dominican Republic

Ecuador 25 March 1993
El Salvador 6 June 1995
Guatemala 5 October 2000
Haiti

Mexico 16 April 1999
Nicaragua

Panama 18 February 1993
2Paraguay 3 June 1997
Peru 4 June 1995
Suriname 10 July 1990¥
Uruguay 2 April 1996

Y\enezuela

All States listed herein signed the Protocol on November 17, 1988, with
exception of those indicated in the notes.



1. Signed 27 January 1989 at the OAS General Secretariat.
a. Accession.
2. Signed 26 August 1996 at the OAS General Secretariat.

3. Signed June 5, 2001 at the OAS thirty-first General Assembly held in San José,
Costa Rica.

b. Mexico

The Government of Mexico ratifies the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social, and Cultural Rights on
the understanding that Article 8 of that Protocol shall be applied in the Mexican
Republic in the ways and according to the procedures contemplated in applicable
provisions of the Political Constitution of the United Mexican States and its enabling
regulations.



PROTOCOL TO THE AMERICAN CONVENTION ON HUMAN RIGHTS TO
ABOLISH THE DEATH PENALTY

(Adopted at Asuncidn, Paraguay, on June 8, 1990, at the
twentieth regular session of the General Assembly)

PREAMBLE
THE STATES PARTIES TO THIS PROTOCOL,
CONSIDERING:

That Article 4 of the American Convention on Human Rights recognizes the
right to life and restricts the application of the death penalty;

That everyone has the inalienable right to respect for his life, a right that
cannot be suspended for any reason;

That the tendency among the American States is to be in favor of abolition of
the death penalty;

That application of the death penalty has irrevocable consequences,
forecloses the correction of judicial error, and precludes any possibility of changing
or rehabilitating those convicted;

That the abolition of the death penalty helps to ensure more effective
protection of the right to life;

That an international agreement must be arrived at that will entail a
progressive development of the American Convention on Human Rights, and

That States Parties to the American Convention on Human Rights have

expressed their intention to adopt an international agreement with a view to
consolidating the practice of not applying the death penalty in the Americas,

HAVE AGREED TO SIGN THE FOLLOWING PROTOCOL TO THE AMERICAN
CONVENTION
ON HUMAN RIGHTS TO ABOLISH THE DEATH PENALTY
Article 1

The States Parties to this Protocol shall not apply the death penalty in their
territory to any person subject to their jurisdiction.

Article 2

1. No reservations may be made to this Protocol. However, at the time of
ratification or accession, the States Parties to this instrument may declare that they



reserve the right to apply the death penalty in wartime in accordance with
international law, for extremely serious crimes of a military nature.

2. The State Party making this reservation shall, upon ratification or
accession, inform the Secretary General of the Organization of American States of
the pertinent provisions of its national legislation applicable in wartime, as referred
to in the preceding paragraph.

3. Said State Party shall notify the Secretary General of the Organization of
American States of the beginning or end of any state of war in effect in its territory.

Article 3

1. This Protocol shall be open for signature and ratification or accession by
any State Party to the American Convention on Human Rights.

2. Ratification of this Protocol or accession thereto shall be made through the
deposit of an instrument of ratification or accession with the General Secretariat of
the Organization of American States.

Article 4

This Protocol shall enter into force among the States that ratify or accede to it
when they deposit their respective instruments of ratification or accession with the
General Secretariat of the Organization of American States.

PROTOCOL TO THE AMERICAN CONVENTION ON HUMAN RIGHTS
TO ABOLISH THE DEATH PENALTY

(Adopted at Asuncion, Paraguay, on June 8, 1990, at the
twentieth regular session of the General Assembly)

ENTRY INTO FORCE:

DEPOSITORY: OAS General Secretariat (Original instrument and
ratifications).
TEXT: OAS, Treaty Series, No. 73

UN REGISTRATION:

2IOGUI\I‘\16I'1I-3I.E{; DEPOSIT OF RATIFICATION
ZBrazil 13 August 1996 ¥
8/Chile
$/Costa Rica 26 May 1998
YEcuador 15 April 1998
?Nicaragua 9 November 1999

5Panama 28 August 1991


http://www.cidh.org/Basicos/basic8.htm#7
http://www.cidh.org/Basicos/basic8.htm#5
http://www.cidh.org/Basicos/basic8.htm#2
http://www.cidh.org/Basicos/basic8.htm#1
http://www.cidh.org/Basicos/basic8.htm#6
http://www.cidh.org/Basicos/basic8.htm#8
http://www.cidh.org/Basicos/basic8.htm#a

9Paraguay 7 December 2000
YUruguay 4 April 1994
3/\Jenezuela 6 October 1993

1. Signed 27 August 1990 at the OAS General Secretariat.

2. Signed 30 August 1990 at the OAS General Secretariat.

3. Signed 25 September 1990 at the OAS General Secretariat.

4. Signed 2 October 1990 at the OAS General Secretariat.

5. Signed 26 November 1990 at the OAS General Secretariat.

6. Signed 28 October 1991 at the OAS General Secretariat.

7. Signed 7 June 1994 at the twenty-fourth regular session of the General Assembly.
8. Signed 10 September 2001 at the OAS General Secretariat.

9. Signed on 8 June 1999 at the OAS twenty-ninth regular session held in
Guatemala City, Guatemala.

a. Brazil

In ratifying the Protocol to Abolish the Death Penalty, adopted in Asuncién on June 8,
1990, make hereby, in compliance with constitutional requirements, a reservation
under the terms of Article 2 of the said Protocol, which guarantees states parties the
right to apply the death penalty in wartime in accordance with international law, for
extremely serious crimes of a military nature.


http://www.cidh.org/Basicos/basic8.htm#3
http://www.cidh.org/Basicos/basic8.htm#4
http://www.cidh.org/Basicos/basic8.htm#9
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[. INTRODUCTION

Petitioners seek the urgent intervention of this Commission in order to prevent continued
unlawful acts that threaten the rights of individuals detained by the United States government at
its military base at Guantanamo Bay, Cuba. Although the United States has an obligation and
right to arrest and try the perpetrators of the horrendous crimes of September 11, it must do so in
compliance with fundamental principles of national, human rights and humanitarian law. It has
not done so. The United States' failure to abide by these fundamental principlesis setting a
precedent for the actions of other states, states that will see U.S. actions as supporting their own
violations of international law and human dignity.

Petitioners, therefore, are requesting Precautionary Measures to protect the detainees
rights to be treated as prisoners-of-war (pows), to be free from arbitrary, incommunicado, and
prolonged detention, unlawful interrogations, and trials by military commission in which they
could be sentenced to death. These rights are protected pursuant to Articles |, XVII, XVIII,
XXV, XXVI of the American Declaration on the Rights and Duties of Man (ADRDM), which
imposes binding international obligations on the United States.

[I. STATEMENT OF FACTS

In the wake of the terrorist attacks of September 11, 2001, the United States of America
planned and carried out a massive military campaign against the Taliban regime then in power in
Afghanistan and an organization called al Qaida. The U.S. Congress authorized this military

action by granting the President authority to “use all necessary and appropriate force against



those nations, organization, or persons he determined” were either involved in the September 11
attacks, aided in their commission, or harbored others who were involved in the attacks.*

During the course of the campaign, President Bush, Secretary of Defense Rumsfeld, and
other members of the United States' military acting at their direction repeatedly described the
campaign asa“war.” On September 12, 2001, President Bush described the attacks on the
World Trade Center as acts of war.2 On September 20, 2001, President Bush announced the
start of the “war on terror”*and on September 25, 2001, he stated that “[w]€e' rein awar we're
going to win.”*

On October 7, 2001, the President announced that the U.S. military had begun air strikes
against a Qaida camps and Taliban installations.® U.S ground troops first arrived in Afghanistan
on October 20, 2001 and immediately engaged Taliban forcesin battle. Following the capture of
Kabul and other mgjor citiesin November, military operations focused on eliminating bastions of
resistance in Kandahar and the Tora Bora caves in early December.®

On November 13, 2001, President Bush issued a Military Order authorizing the Secretary

of Defense to detain anyone whom the President determined in writing:

i isor was amember of the organization known as al Qaida, or

ii. has engaged in, aided or abetted, or conspired to commit, acts of

! S.J. Res. (107" Cong. September 14, 2001). See: Appendix Doc. 1 (p.2)

2 See http://USinfo.state.gov/topical/pol /terror/01091208.htm. See: Appendix, Doc. 2 (p. 3)

3 See http://USinfo.state.gov/topical/pol /terror/01092051.htm. See: Appendix, Doc. 3 (p. 5)

* See http://USinfo.state.gov/topical/pol/terror/01092512.htm. See: Appendix, Doc. 4 (p. 12)

® See http://USinfo.state.gov/topical/pol/terror/01100750.htm. See: Appendix, Doc. 5 (p. 16)

® Thom Shanker, Conduct of War is Defined By Success of Special Forces, New Y ork Times, Monday,
January 21, 2002 at A1, 8. See: Appendix, Doc. 6 (p. 19)
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international terrorism, or acts in preparation therefore, that have caused, threaten
to cause, or have as their aim to cause, injury to or adverse effects on the United
States, its citizens, national security, foreign policy, or economy; or

iii.  hasknowingly harbored any such person.’

The Military Order aso provides that “if theindividual isto betried,” such trialswill be
held before military commissions operating in accordance with the basic rules set forth in the
Order, which allows the non-unanimous imposition of death sentences. There is no requirement
that a detained individual be brought to trial. The Military Order also states that persons
detained or tried under its provisions “shall not be privileged to seek any remedy or maintain any
proceeding, directly or indirectly, or to have any such remedy or proceeding sought on the
individual’s behalf, in (i) any court of the United States, or any State thereof, (ii) any court of
any foreign nation, or (iii) any international tribunal.” ®

On November 16, the Special Rapporteur on the Independence of Judges and Lawyers of
the United Nations Commission on Human Rights sent an urgent appeal to the United States
government regarding the Military Order signed by President George W. Bush. In his appeal,
the Specia Rapporteur expressed concern about, among other things, the setting up of military
tribunals to try those subject to the Order; the absence of a guarantee of the right to legal
representation and advice while in detention; the establishment of an executive review process to

replace the right to appeal the conviction and sentence to a higher tribunal; and the exclusion of

jurisdiction of any other courts and international tribunals.’

! Detention, Treatment, and Trial of Certain Non-Citizensin the War Against Terrorism, 66 Fed. Reg.
57833, Vol. 66, No. 222, Section 2(a) (1) (i) — (iii).See: Appendix, Doc. 7 (p. 28)

8 Id., Section 7(b)(2). See: Appendix, Doc. 7 (p. 31)
® Available at http://www.unog.ch/unog01/files/002_media/f2_cmq.html. See: Appendix, Doc. 8 (p.32)
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Subsequent to the issuance of the Military Order, thousands of prisoners were captured
by U.S. and Northern Alliance forces in Afghanistan. On or about January 11, 2002, the United
States military began transporting prisoners captured in Afghanistan to Camp X-Ray at the U.S.
Naval Station in Guantanamo Bay, Cuba. It was reported that the transferred prisoners could
face trials by military commission under the Military Order and possibly the death penalty.™
There have been allegations of ill-treatment of the prisonersin transit and at Guantanamo,
including reports that they were shackled, hooded and sedated during the 25-hour flight from
Afghanistan, their beards and heads forcibly shaved, and that upon arrival at Guantanamo they
are housed in small cellsthat fail to protect against the elements.

As more shipments of prisoners began arriving at Guantanamo, international bodies such
as the European Union, the International Committee of the Red Cross and a number of foreign
governments expressed grave concerns over the treatment of the detainees, their confinement
conditions and the refusal of the United States to afford them status under the Geneva
Conventions.*

On January 16, 2002, the United Nations High Commissioner for Human Rightsissued a

statement regarding the Guantanamo detentions, noting that:

1 seeeg., Richard Sisk, Airport Gun Battle Firefight Erupts As Prisoners Are Flown To Cuba, New Y ork
Daily News, Friday, January 11, 2002 at 27. See: Appendix, Doc. 9 (p. 33)

1 Seeeg., Amnesty International, USA: Al calls on the USA to end legal limbo of Guantanamo prisoners,
Al Index: AMR 51/009/2002, issued 15/01/2002, at http://web.amnesty.org/ai.nsf/Index/AMR510092002. See:
Appendix, Doc. 10 (p. 35) The detainees have been confined in makeshift eight-by-eight foot cells made of chain
link fence, with corrugated metal roofs and concrete slab floors. The open-air cages are surrounded by razor wire
and guard towers; prisoners have reportedly been provided with thin foam mattresses and rations in plastic bags.
Tony Winton, Guantanamo Gets Ready to House War Prisoners; Ste Once Held Boat People, The Record,
Thursday, January 10, 2002 at A13. See: Appendix, Doc. 11 (p. 37) See dso: BBC, Inside Camp X-Ray, available
at http://news.bbc.co.uk/hi/english/static/in_depth/americas/2002/inside_camp_xray/default.stm. See: Appendix,
Doc. 12 (p. 39 - 43)

12 |ynne Sladky, More Scrutiny on Suspects Treatment, Associated Press, Tuesday January 22,
http://dailynews.yahoo.com/h/ap/20020122/wl/guantanamo_prison 38.html. See: Appendix, Doc. 13 (p. 45 - 46)
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“All persons detained in this context are entitled to the protection of international human
rights law and humanitarian law, in particular the relevant provisions of the International
Covenant on Civil and Political Rights (ICCPR) and the Geneva Conventions of 1949.
Thelegal status of the detainees, and their entitlement to prisoner-of-war (POW) status, if
disputed, must be determined by a competent tribunal, in accordance with the provisions
of Article 5 of the Third Geneva Convention.

All detainees must at all times be treated humanely, consistent with the provisions of the
|CCPR and the Third Geneva Convention.

Any possible trials should be guided by the principles of fair trial, including the
presumption of innocence, provided for in the ICCPR and the Third Geneva
Convention.”*

It isthe official position of the United States' government that none of the detainees are
pows. Instead, officials have repeatedly described the prisoners as “ unlawful combatants’ who
are not subject to the Geneva Conventions.* In its most recent statement on the status of those
detained at Guantanamo, the government announced that although it would apply the Geneva
Conventions to the Taliban prisoners, it would not extend them to members of al Qaida. In
addition, the Government stated that the Taliban prisoners did not meet the criteriafor pows set
forth in the Conventions and that they were therefore not entitled to the protections of the

Conventions.® This determination was made without the convening of a competent tribunal

required by Article 5 of the Third Geneva Convention.*®

3 Statement of High Commissioner for Human Rights on Detention of Taliban and Al Qaida Prisoners at
USBase in Guantanamo Bay, Cuba, 16 January 2002, at: http://www.unhchr.ch/huricane/huricane.nsf/newsroom.
See: Appendix, Doc. 14 (p.48)

4 Davis Bloom and Soledad O’ Brien, Former Defense Secretary William Cohen Discusses the Status of
Prisoners Held by USin Guantanamo Bay and Afghanistan, NBC News, Saturday, January 12, 2002. See:
Appendix, Doc. 15 (p.49 - 50)

1> Seer http://www.whitehouse.gov/news/rel eases/2002/02/20020207-13.html . See: Appendix, Doc. 16 (p.
52)

16 Geneva Convention (I11) Relative to the Treatment of Prisoners of War, 12 August 1949 (ratified by the
United States without reservation on 2 August 1955) (Genevallll), Article 5.
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Although the International Committee of the Red Cross (ICRC) rarely acknowledges
publicly differences with governments, it did so with regard to the United States' refusal to treat
the Taliban and a Quida detainees as pows. On February 8, the day after announcement of the
United States' position, Darcy Christen, a spokesperson for the ICRC, said of the detainees:
“They were captured in combat [and] we consider them prisoners of war.”*” The ICRC
emphasized that it was up to a court to decide if a detainee was not a pow:

Y ou cannot simply...decide what applies to one person and what
appliesto another. Thishasto go to acourt because it isalegal
decision not apolitical one.”®

In its Press Release of February 9, the ICRC again stated that captured “ members of
armed forces and militias associated to them” are protected by Genevalll and that there “are
divergent views between the United States and the ICRC” asto the procedures “on how to
determine that the persons detained are not entitled to prisoner of war status.”*

United States authorities are now detaining 254 male prisoners representing 25
nationalities at the Guantanamo compound.” Although the authorities have refused to divulge

the identities or nationalities of the detainees, media reports indicate that they include nationals

of the United Kingdom, Australia, France, Belgium, Sweden, Algeria, Y emen, Afghanistan,

¥ Richard Waddington, Guantanamo Inmates Are POWs Despite Bush View - ICRC, Reuters, February 9,
2002. See: Appendix, Doc. 17 (p. 54)

Bd.
¥ 1CRC, Communication to the press No. 02/11, February 9, 2002. See: Appendix, Doc. 18 (p.56)
2 John Mintz, Guantanamo Could Be Terrorist Penal Colony, Washington Post, February 13, 2002, South

Florida Sun-Sentinel.com news, available at www.sun-sentinel.com/news/nationworld/. See: Appendix, Doc. 19 (p.
57 - 59)




Saudi Arabia, Kuwait and Pakistan.?* The only reported consular visits to Guantanamo have been
carried out by British governmental officials.?

Interrogation of the Guantanamo prisoners began on January 23; none of the detainees
were allowed to have lawyers present during questioning by officers from several United States
civilian and military agencies.® The U.S. military has reportedly built several windowless
plywood structures on the outskirts of the detention center for the purpose of obtaining
information from the 254 detainees held there®

The ranks of the prisoners already held incommunicado at Guantanamo are expected to
increase in the near future now that more open-air cells have been constructed.”® There are no
indications that the detainees have been informed of their rights under the Geneva Conventions,
the ICCPR, the ADRDM, the Vienna Convention on Consular Relations, or any other

international instrument which safeguards the fundamental human rights of detainees®® Asa

2 Seeeg., Tony Winton, Saudis Want Detainees Returned Home, Associated Press, Tuesday January 29
at http://dailynews.yahoo.com/h/ap/20020129/wl/guantanamo_detainees 8.html. See: Appendix, Doc. 20 (p.61)

Z gypran.12

% Jane Sutton, Prisoners at Guantanamo Bay Face First Questioning, Reuters, Wednesday January 23, at
http://dailynews.yahoo.com/h/nm/20020123/ts/attack_guantanamo_dc 27.html. See: Appendix, Doc. 21 (p. 64)

% Reuters, 'Good Cop, Bad Cop Gets Al Qaeda to Talk, Friday February 1, at:
http://story.news.yahoo.com/news?Zmpl=story& u=/nm/20020201/ts nm/attack _interrogations dc 1. See:
Appendix, Doc. 22 (p. 67)

% Jane Sutton, U.S Finishes Camp X-Ray, Awaits More Prisoners, Reuters, Saturday February 2, 2002, at
http://dailynews.yahoo.com/h/nm/20020123/ts/attack _guantanamo_dc_27.html. See: Appendix, Doc. 23 (p. 69)

% See United Nations General Assembly Resolution on the Body of Principles for the Protection of Al
Persons Under Any Form of Detention or Imprisonment, Resolution 43/173 (9 December 1988), Principle 11;
United Nations Basic Principles on the Role of Lawyers, Adopted by the Eighth United Nations Congress on the
Prevention of Crime and Treatment of Offenders, Havana, Cuba, (27 August to 7 September 1990), Principles 1 to
8; Rules Governing the Detention of Persons Awaiting Trial or Appea Before the Tribunal or Otherwise Detained
on the Authority of the Tribunal for Rwanda and the Former Y ugoslavia and Rwanda (As Amended) 29 November
1999, Rules 5, 9, 12 and 67. See: Appendix, Doc. 24, 25 and 26 (p. 73, 81, 87, 88, 98 and 99)
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result, prisoners at Camp X-Ray are completely unable either to protect or to vindicate violations
of their fundamental rights under domestic and international law.

In published statements, both the Secretary of Defense and other officials recently
indicated the United States may hold the detainees under these conditions indefinitely. #

[l. REQUEST FOR PRECAUTIONARY MEASURES

Petitioners seek the urgent intervention of this Commission, in order to prevent continued
unlawful acts by the United States that threaten the Guantanamo detainees’ rights under the
ADRDM. Under Article 25 of its regulations, the Commission may intercede in “serious and
urgent cases, and whenever necessary according to the information available. . . to prevent
irreparable harm to persons.” Thisis such an urgent case.

A. The Geneva Convention Violations
The United States has repeatedly refused the entreaties of the international community to treat
the detainees under the procedures established under the Geneva Conventions. Genevallll
appliesto the treatment and legal status of pows. The convention requires that persons captured
during an international armed conflict are presumed to be pows until a competent tribunal
determines otherwise.® Instead of following these procedures, which require individual
determinations as to whether or not a combatant is a pow, the United States has simply decided

en masse that none of the Taliban or al Qaeda detaineesisapow. This non-individualized

% See e.g Time Magazine, Welcome to Camp X-Ray, February 3, 2002. See: Appendix, Doc. 27 (p.104)
Rumsfeld has laid out four options: amilitary trial, atrial in U.S. criminal courts, return to their home countries for
prosecution, or continued detention “while additional intelligence is gathered.” A recent “knowledgeable source”
stated that “1t’ s become clear that some of the al-Qaida detainees, even if they’re not convicted of anything, will
have to remain in detention for quite some time.” Washington Post, February 13, 2002, Supra. n.19. Thisseemsa
distinct possibility; the Pentagon plans to build 408 cells at Camp X-Ray. Id

8 Genevalll, Articles4& 5
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determination made by United States' officialsis contrary to the procedures established by the
clear commands of Genevalll.

As aresult none of the detainees are receiving the protections afforded pows —
protections to which they are entitled-- until the United States convenes a competent tribunal to
determine their status.®® These include a prisoner’s right under Articles 70 and 71 of Genevalll
to write directly to hisfamily “informing his relatives of his capture, address and state of health”
and to send and receive correspondence. Pows are also entitled to treatment and housing similar
to that of U.S. soldiers, issuance of identity cards, protection from interrogation camps (which is
what Guantanamo appears to be) and the use of coercion during interrogation. A pow aso has
the right to engage in hostilities without criminal penalty and valuable procedural protectionsin
any prosecution for war crimes-- protections equivalent to those givento aU.S. soldier during a
court-martial.* Asmilitary commisions cannot try U.S. soldiers, neither can they try the
detainees at Guantanamo.

B. Human Rights Violations Relating To the Arbitrary, Incommunicado, and Prolonged
Detention of the Guantanamo Prisoners

As described above, the United States' treatment of the Guantanamo detai nees violates norms of
international humanitarian law relating to the treatment of individuals detained during times of
international armed conflict. United States’ actions violate international human rights norms as
well. Asthis Commission has observed, the application of international humanitarian law does

not “exclude or displace” the application of international human rights law, since both share a

2|d. Article 5
% pows can be charged with war crimes committed both before and during hostilities, Art.85, but the trials

of such crimes must be before the same courts employing the same procedures as those of the detaining power. Art.
102, Genevalll.
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“common nucleus of non-derogable rights and a common purpose of protecting human life and
dignity.”*

The United States' detention of the Guantanamo prisonersis arbitrary. The prohibition
against arbitrary detention is anorm of customary international law, and has the status of jus
cogens.* In determining what constitutes an “arbitrary” detention, this Commission should

consider severa factors, beginning with the text of Article XXV, which provides:

1. No person may be deprived of hisliberty except in the cases and according to the

procedures established by pre-existing law;

2. Each individua who has been deprived of hisliberty has the right to have the legality

of his detention ascertained without delay by a court; and

3. All detainees have the right to be tried without undue delay or released.

The provisions of Article XXV indicate the minimal procedural guarantees that must be
followed. They are not, however, the exclusive source of international norms relating to this
inquiry. In evaluating whether the incommunicado and prolonged detention of the Guantanamo
prisoners violates international law, this Commission should also consider whether the United
States has observed other norms of international law relating to pre-trial detention.® For
example, international law requires that a detained person be permitted to communicate with
family, consult counsel, and meet with consular representatives. The provisions of article 9 of

the ICCPR, which require that all detainees be brought promptly before a judge or other officer

3 Coard et al v United States, Case 10,951, Inter-Am. C.H.R. Report No. 109/99, (1999), para.39.

¥ See, e.g., Rodriguez-Fernandez v. Wilkinson, 505 F.Supp. 787, 798 (D. Kan. 1980) noting, that “[n]o
principle of international law is more fundamental than the concept that human beings should be free from arbitrary
imprisonment.”).

¥ See Coard case Supra. n. 31, para. 40.
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authorized by law, and be allowed access to a court that will decide without delay the lawfulness
of their detentions, must also be considered. Anindividual’s detention isarbitrary if sheor heis
denied these procedural guarantees.

The United States' treatment of the Guantanamo detainees violates virtually every human
rights norm relating to preventive detention. As described in the statement of facts above the
United States has denied the detainees access to counsel, consular representatives, and family
members, has failed to notify them of the charges they are facing, has refused to allow for
judicial review of the detentions, and has expressed its intent to hold the detainees indefinitely.
Meanwhile, the United States has continued to interrogate the prisoners.

C. Violations Relating to Trial Before Military Commissions
The United States intends to subject certain detaineesto trial before military commissions, in
which they could face the death penalty. The commissions could begin processing cases at any
time. Meanwhile, the detainees have been given no facilities to begin preparing their defense,
and no court has reviewed the validity of their prolonged detention.

As noted above, the United States has cited the Military Order as justification for the
detention of the Guantanamo prisoners. This same Order authorizesthe trial by military
commission for certain detainees. The military commissions authorized by the Order violate
several established principles of international law, including Articles |, XVII, XVIII, XXV, and
XXVI of the ADRDM.

First, the military commissions fail to provide minimal guarantees of due process.
Instead, the commissions are designed to ensure swift convictions and possible death sentences

based on secret evidence. Only the executive branch of the United States' government would
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review the convictions and death sentences, with no right to judicial review, and no right to
appeal. In short, trials before military commissions would be skewed in favor of the
government, would fail to provide adequate due process protections, and would violate
established canons of due process.

Second, the military commissions do not constitute “courts previoudly established in
accordance with pre-existing laws’ as required pursuant to Article XXV1 of the ADRDM.

Finally, as this Commission is well aware, the United States has reserved the right to
execute those convicted by the military commissions. There can be no question that capital
proceedings before military commission would violate the most fundamental human rights of the
detainees, including the right to life. Because of these myriad defects, petitioners are requesting
that the Commission issue Precautionary Measures, directing the United States to refrain from
subjecting any detainee to trial by military commission.

Based on these facts, petitioners have amply demonstrated the detainees will suffer
irreparable harm, if this Commission failsto issue Precautionary Measures.

V. PRECAUTIONARY MEASURES ARE NECESSARY TO AVERT
‘IRREPARABLE HARM”

Although Precautionary Measures are warranted when an individual’ s liberty or her or hislifeis
at risk, this Commission has also found Precautionary Measures justified where the rights at
stake involve the protection of an individual’s property.*

In determining the meaning of “irreparable harm,” this Commission should take into
consideration not only its previous decisions on Precautionary Measures but also the

jurisprudence of the Inter-American Court on Human Rights on the grant of Provisional

% Mary and Carrie Dann v. United States (Dann Band of the Western Shoshone Nation), Case 11.140, No.
99/99.
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Measures.® Thisis especialy so given that the Court’ s authority to issue the latter derives from
Article 63(2) of the American Convention on Human Rights, which contains language virtually
identical to that of Article 25 of this Commission’s Rules of Procedure.®

Precautionary Measures are warranted whenever a petitioner faces a serious threat to his
or her physical, psychologica or moral integrity.*” In the Loayza Tamayo case, the Court issued
Provisional Measures to end solitary confinement and incommunicado detention imposed on a
person who had been committed for the crime of terrorism against Peru.

Although “irreparable harm™ may be shown by demonstrating the existence of a serious
risk to life or personal integrity,® neither the wording nor the spirit of Article 25 of the
Commission’s Rules of Procedure require such a showing.* To the contrary, the Court has held
that an imminent risk to freedom of expression and democratic values can constitute “irreparable

harm™#°

% Although the United Statesiis not a party to the Convention, and thus Article 25 of the Rules of
Procedure of the Inter-American Commission on Human Rights applies rather than Article 63 of the Inter-American
Convention on Human Rights, due to the similarity between these two provisions, jurisprudence interpreting Article
63(2) isrelevant in interpreting the meaning of the term “irreparable harm.”

% Article 63 of that Convention relevantly providesthat: “In cases of extreme gravity and urgency,
and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional
measures as it deems pertinent in mattersit has under consideration. With respect to a case not submitted
to the Court, it may act at the request of the Commission.”

3" Loayza Tamayo Case, Provisional Measures, Inter-Am. Ct. H.R. July 2, 1996.
* See, e.g., Loayza Tamayo case, Provisional Measures, Inter-Am. Ct. H.R., February 3, 2001.

% Seer Case of Haitians and Dominicans of Haitian Origin in the Dominican Republic, Provisional
Measures. Inter-Am. Ct. H.R., August 18, 2000.

“0 The La Nacién Newspaper case, Provisional Measures, Inter-Am. Ct. H.R., May 23, 2001. In this case,
the Court held that if alibel judgment was executed against ajournalist, it might cause effects that could never be
eliminated retroactively and/or cause unnecessary prolongation of a harmful situation. It also considered that these
effects could include impingement on the journalist’ s freedom of expression as well as the freedom of expression of
Costa Rican society generally, that the petitioner’ s name would be registered in the Judicial Register of Offenders,
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Restrictions on access to counsel and other impingements on due process rights can also
congtitute “irreparable harm.” Thus, in Manriquez v. Mexico,* when the Mexican authorities
denied a prisoner’ s attorney access to her client because she refused to subject herself to astrip
search, the Commission asked Mexico to adopt Precautionary Measures to allow the full exercise
of the prisoner’s due process rights and judicial guarantees, including alowing his attorney to
visit him to prepare his defense, to ensure confidentiality in attorney-client conversations and to
afford his attorney dignified and non-discriminatory treatment.

In addition to their essentially preventive nature, the purpose of Provisional Measuresis
to provide effective protection for fundamental rights, inasmuch as they seek to avoid irreparable
damage to persons. Thus, in the Ivcher Bronstein case,* the Court ordered Provisional Measures
to protect the petitioners’ physical, psychological and moral integrity, and preserve their right to
due process. In that case, the Peruvian government stripped one of the petitioners of his
naturalized Peruvian citizenship and divested him of his ownership of atelevision station
ostensibly because that station had broadcast programs critical of influential government
officials. The Court concluded that the damage one of the petitioners had sustained, in part due
to the failure to accord due process, was of enormous magnitude, would be very difficult to

redressin full and was being aggravated on a daily basis.”

reparation might never make the petitioner whole again, and the Court’ s decision on the merits might be without
useful effect.

“ Case 11.509, Report No. 2/99, Inter-Am. C.H.R. (1999)
“2Provisional Measures, Inter-Am. Ct. H.R., November 23, 2000

“3 See also Paniagua Morales case, Provisional Measures, Inter-Am. Ct. H.R., January 29, 2001
(provisional measures warranted because of risk to the life and personal safety of awitness).
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When seeking Precautionary Measures, there is usually aneed to identify individually the
people who are in danger of suffering irreparable harm.* This does not always have to be the
case, however. In the Peace Community of San José de Apartadd case, the Court did not require
that each individual be identified since they formed part of an organized community, located in a
determined geographic place, whose members could be identified and individualized and who,
due to their membership in the community, faced a similar risk of suffering acts of aggression
against their personal integrity and lives. Thus, the community could be dealt with collectively.
In the present case, the Guantanamo detainees are located in a determined geographic place and,
by virtue of their detention their identities are known to the United States. I1n addition, they are
al in asituation of similar risk of continuing injury to their fundamental rights. Precautionary
Measures may therefore be issued for them asagroup. Thisis especially important given the
continuing refusal of the United States to release the names and nationalities of the detainees.

The Guantanamo detainees will suffer irreparable harm if the Precautionary Measures
requested are not ordered. The requested Measures are directed and narrowly tailored toward the
avoidance of that harm. Among other things, the United Statesis failing to provide access to any
judicial proceduresto determine the legality of their continued detention and is taking advantage
of the detainees’ isolation from legal counsel, family, and consular representatives to subject
them to prolonged interrogations.

The facts set forth in this Request for Precautionary Measures establish prima facie
violations of Articles|, XVII, XVIII, XXV and XXVI of the ADRDM and the risk of irreparable

harm.

“ See e.g. Case of Haitians and Dominicans of Haitian Origin case, Supran. 39
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V.THE COMMISION SHOULD TAKE PRECAUTIONARY MEASURES

TO ASSIST THE GUANTANAMO DETAINEES

Petitioners respectfully seek the Commission’ s intervention and the issuance of the following
Precautionary Measures, requesting that the United States' government:

1. Adopt those measures necessary to protect the right to personal integrity and fair trial
of the detainees at Guantanamo.

2. Treat each detainee as a pow until any doubt regarding such statusis determined by a
competent tribunal pursuant to Article 5 of Genevalll, as mandated by pre-existing
law, including international humanitarian law.

3. Afford each detainee the right and liberties guaranteed by the ADRDM as mandated
by pre-existing law, including international humanitarian law. These guarantees
should include the following:

a. Notification in writing of the charges faced by each detainee;

b. Accessto legal counsel, and confidentiality of attorney-client
communications;

c. Accessto judicial review of those determinations affecting their rights and
status.

4. ldentify the detainees by name, nationality, and address, where known.

5. Notify al detainees of their rights under Article 36 of the Vienna Convention on
Consular Relations, and grant them access to consular representatives.

6. Suspend the interrogation of the detainees until the rights of the detainees are fully

guaranteed.
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7. Stay any proceeding before military commissions, pending resolution of the

prisoners status and until such commissions comply with pre-existing law and due

process.

8. Permit the Commission to conduct an on-site investigation, through a Special

Commission named under Articles 40 and 51-55 of its Regulations.

9. Petitioners further urge this Commission to find that any order of Precautionary

Measures is binding on the United States. See: LaGrand Case (Germany v. United

Sates), 2001 1CJ 104, (Judgment) paras. 109, 128(5).

Dated: February 25, 2001

Jennifer Green

Michael Ratner

Bill Goodman

Anthony DiCaprio

Beth Stephens

Center for Constitutional Rights
666 Broadway, 7™ Floor

New York, NY 10012

(212) 614 6464

Professor Richard Wilson
International Human Rights Clinic
Washington College of Law
American University

4801 Massachusetts Avenue, NW
Washington D.C. 20016

(202) 274 4147

Respectfully submitted,

Roxanna Altholz

Center for Justice and International Law
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Judith Chomsky
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October 20, 2005

Santiago A. Canton, Esq.

Executive Secretariat

Inter-American Commission on Human Rights
Organization of American States

Washington, D.C. 20006

RE: PETITIONERS’ SUBMISSION FOR OCTOBER 20, 2005,
HEARING REGARDING REQUEST TO EXPAND
PRECAUTIONARY MEASURES NO. 259

Dear Mr. Canton:

Petitioners submit these observations for the October 20, 2005, hearing regarding
Precautionary Measures No. 259, in which Petitioners will update the Commission since our
February 22, 2005 submission, and seek to extend Precautionary Measures No. 259 to prevent
the United States Government from transferring Guantanamo detainees to countries where they
are likely to be tortured, and from continuing to violate the detainees’ essential religious rights
and rights to adequate medical care, especially with regard to the detainees’ ongoing hunger
strike. Petitioners also further update the Commission on the status of the military tribunals and
the habeas corpus petitions, including the Government’s continued denial of and interference
with the detainees’ rights to counsel. Petitioners regret that we are required to once again seek
an extension of Precautionary Measures No. 259,' which the U.S. Government has refused to
comply with, but the situation at Guantanamo grows increasingly dire.

I. Introduction

More than four years since September 11, 2001, the United States continues to detain
over 500 men at Guantdnamo without having properly determined their legal status or trying any
of them for a crime. Despite the tremendous obstacles, approximately 280 of those men have
obtained counsel to represent them on habeas corpus petitions in the United States District Court

' On March 12, 2002, the Commission issued Precautionary Measures No. 259, requesting that the U.S. Government
take the urgent measures necessary to have the legal status of the Guantdnamo detainees determined by a competent
tribunal. On March 14, 2003, the Commission also requested “information concerning the location, status and
treatment of individuals detained by the United States in other facilities in connection with its post-September 11,
2001 anti-terrorist initiatives”, inclnding information regarding the U.S. policies governing torture or other cruel,
inhumane or degrading treatment. On July 29, 2004, the Commission requested that the Government investigate all
allegations of torture and other ill treatment of detainees under its authority and control and to prosecute those
responsible, including those responsible through superior responsibility. On March 3, 2005, the Commission held a
hearing on Petitioners’ request to provide an update on the situation of the Guantanamo detainees, to refute the
Government’s argument that the Commission doesn’t have jurisdiction and that exhaustion of domestic remedies is
required before precautionary measures are issued, and 1o seek an extension of the precautionary measures to cover
the potential use of information obtained through torture in ongoing administrative and judicial proceedings.




to challenge their detentions, but the substance of their claims has yet to be heard by any court.?
Since the U.S. Supreme Court’s decision in Rasul v. Bush® confirming that Guantanamo
detainees can challenge their detentions in U.S. courts, the U.S. Government continues to argue
that the detainees have no rights, domestic or international, to be enforced. On September 8,
2005, the United States Court of Appeals for the D.C. Circuit heard argument regarding whether
the detainees have common-law rights to challenge their detention, due process rights under the
U.S. Constitution (because they are noncitizens held at a base on Cuba), or rights under
international law, including the Geneva Conventions.* The Appellate Court has not yet issued a
decision and a petition for review by the Supreme Court is expected regardless of the outcome.
As Petitioners noted in their February 2005 submission, the Government’s refusal to address the
merits of the Guantanamo detainees claims through delaying the habeas petitions, which were
originaly brought in 2002, is tantamount to denying them any remedy at all.

While private habeas counsdl is currently representing over 225 detainees, an additional
54 detainees have pro se petitions on file in the United States District Court for the District of
Columbia. Pro se petitions were filed, at alengthy delay, when detainees in Guantdnamo wrote
directly to the Court seeking representation and due process rights On October 14, 2005, the
Court appointed the Federa Public Defender offices to represent these pro se petitioners. In one
case, petitioner wrote a handwritten note to the Court on February 22, 2005 seeking to challenge
his detention, yet his pro se petition was not filed and docketed until June 22, 2005, and now that
counsel is appointed he will have awaited for representation for nearly eight months from the
time he first wrote to the Court.®

Even though these represented detainees are supposed to have access to their counsel,
such access has been interfered with in numerous ways, as discussed below in Section Il.
Meanwhile there are still approximately 270 detainees who have been completely denied any
right to access counsel because no one except the Government knows who they are. CCR
brought a habeas petition on behalf of these unknown, unrepresented detainees being held
incommunicado, but that case has been stayed pending resolution of the habeas appeal described
above.

The Combatant Status Review Tribunals set up to determine whether detainees were
enemy combatants have now been completed, and have ruled that 558 of the 596 detainees are
enemy combatants not entitled to prisoner-of-war protections. The Military Commissions trying
some detainees are scheduled to proceed following the lifting of a court-ordered stay, and the
Government has implemented procedural changes in the commissions, none of which address
Petitioners’ concerns. See Sectionlll, below.

2 The Center for Constitutional Rights (CCR) is coordinating all of the habeas representation for the Guantanamo
detainees, and is co-counsel on many of the petitions. See Petitioners’ February 22, 2005, submission, pp. 3-4 for a
more detailed discussion of the lower court rulings.

% The Supreme Court opinion in Rasul v. Bush, 124 S. Ct. 2686 (2004) is available at
http://a257.g.akamaitech.net/7/257/2422/28june20041215/www.supremecourtus.gov/opinions/03pdf/03- 334. pdf.

* The Government continues to argue it has to the power to seize individuals and send them to Guantanamo for un-
reviewable detention, claiming that it could do so without giving the detainees any due process at all, even going so
far asto claim that the much belated Combatant Status Review Tribunal (CSRT) proceedings determining whether
they were enemy combatants were unnecessary.

° Aminullah v. Bush, 05-cv-1237 (D.D.C).



Almost 250 detainees once held at Guantanamo have beentransferred to other countries,
including Egypt, Iran, Yemen, and Tajikistan® Upon news that the Government was planning on
transferring potentially hundreds of detainees from Guantdnamo, habeas counsel have been
seeking temporary restraining orders from the courts requiring 30 days notice of atransfer to try
to ensure that detainees will not be sent to countries for torture or indefinite imprisonmert
without due process. Habeas counsel generally requested advance notice to be able to contest
any such removal from Guantanamo and preserve the jurisdiction of the Court. Not all of these
motions have been granted, so that at least approximately 300 detainees remain without any
judicial protection from being sent to countries where they will likely be tortured. See Section
V.

To protest their indefinite detention and mistreatment, the Guantanamo detainees have
engaged in widespread and often life-threatening hunger strikes including one that began on
August 8, 2005 and is still ongoing. The Red Cross reported that 200 detainees were
participating & of October 7, 2005, and that twenty-one participants were being force fed
through nasal tubes.” The hunger strikes and the Government’s failure to povide effective
medical care are discussed below, at SectionV.

Finaly, the Commission is well aware of the widespread reports of torture and cruel,
inhuman or degrading treatment at U.S. detention facilities around the world, including at
Guantanamo, as discussed in Petitioners' February 2005 submission. In July 2005, documents
were released revealing that the Pentagon continues to conceal its use of torture against
Guantdnamo detainees.” Just recently, President Bush threatened to veto a bill passed by the
United States Senate banning cruel, inhuman or degrading treatment of prisoners held by the
military, saying it would bind the President's hands in wartime.® The Bush administration
continues to block a true investigation of the abuse, torture and murder of people held by the
U.S. at Guantdnamo, Abu Ghraib and other detention camps around the world.

The devastating long-term psychological effects of the detainees indefinite detention,
torture, and other mistreatment have been recently documented. Physicians for Human Rights
has documented these effects, often referred to as post-traumatic stress disorder, which include
“depression, thoughts of suicide and nightmares, memory loss, emotional problems” and
“incoherent speech, disorientation, hallucination, irritability, anger, delusions, and sometimes
paranoia.”!® A former Guantdnamo chaplain also recently noted the regressive behaviors of

® US Department of Defense News Release: Detainee Transfer Announced. 22 August 2005. Available at
http://www.defenselink.mil/rel eases/2005/nr20050822-4501.html. According to the U.S. Government, the
Tagjikistan Government commits serious human rightsabuses. U.S. Department of State Country Reports on Human
7Rights Practices 2003: Tajikistan, available at http://www.state.gov/g/drl/rls/hrrpt/2003/27868.htm

Id.
8 These documents were disclosed pursuant to litigation following Freedom of Information Act requests made by the
ACLU and CCR. See, Pentagon Still Keeping Information from Public, ACLU Charges, July 27, 2005. Available
at: www.aclu.org (last visited Oct. 5, 2005) (describing reports received from the Department of Defense after court
order that the Department produce the documents).
% Eric Schmitt, Senate Moves to Protect Military Prisoners Despite Veto Threat, New Y ork Times, October 6, 2005.
10 Break Them Down: Systematic Use of Psychological Torture, Physicians for Human Rights Report, 48, May
2005. Available at: http://www.phrusa.org/research/torture/report_breakthemdown.html.



detainees as a result of being “so traumatized by prolonged stress’ that they lost their “sense of
themselves and revert[ed] to the mindset of a child’: detainees responded in child-like voices,
talked complete nonsense, and acted out childishly while standing atop their beds.™

The Government aso regularly violates the Muslim detainees religious rights under
Article 111 of the American Declaration of the Rights and Duties of Man (American Declaration).
Moreover, it fails to recognize these violations as “abuse” and therefore fails to punish
perpetrators of religious discrimination. Petitioners request that the Commission expand the
scope of Precautionary Measures No. 259 against the Government to prevent the Government
from continuing to violate its detainees’ essential religious rights, particularly in the context of
interrogations and approved interrogation techniques. See SectionVI.

[l. Denial of and Interferencewith Accessto Counsel

In addition to the fact that approximately 225 detainees still have no access to counsel at
all, various barriers to accessing legal counsel remain for the approximately 275 detainees who
do have representation.

a Interference with Attor ney-Client Relationship

The U.S. military interferes on multiple levels with the Guantanamo detainees’ right to a
confidential attorney-client relationship, the first of which is to diminish trust between the
detainee and counsel. Interrogators have told detainees that those who seek or retain a lawyer
will not be released and that the lawyers are liars and cannot be trusted.'? Interrogators have also
told detainees that their lawyers are Jewish and therefore will not act in their client’s best
interest.™®  Interrogators have even gone so far as to impersonate lawyers in order to interview
detainees, only to reveal their true identity to detainees later.’* All of these tactics foster distrust
among detainees towards their attorneys.

In October 2004, a U.S. Federa District court ordered the Government to cease its
monitoring of meetings between detainees and their lawyers—both real time monitoring and
review of attorney notes—finding that it “inappropriately burden[ed]” the attorney-client

M For God and Country: Faith and Patriotism Under Fire, 2005, a passage read by Juan Gonzalez during aradio
interview on Democracy Now!, October 6, 2005, available at:

http://www.democracynow.org/print.pl ?sid=05/10/06/1316240.

12 Charlie Savage, Guantanamo Detainees Find Fault with Lawyers: Inmate Frustration Breeds Mistrust, Boston
Globe, Aug. 10, 2005. Available at:
http://www.boston.com/news/nation/washington/articles/2005/08/10/guantanamo_detainees find_fault_with_lawyer
s/.Declaration of Clive A. Stafford Smith (“ Smith Declaration”), 1 104, Sept. 12, 2005, submitted in Sadar Doe v.
Bush, Petitioners’ opposition to respondents’ motion to show cause why case should not be dismissed for lack of
proper “next friend” standing and opposition to motion to stay proceedings, Civil Action No. 05-CV-1704-JR
(D.D.C. Sept. 12, 2005); Charlie Savage, Guantanamo Detainees Find Fault with Lawyers. Inmate Frustration
Breeds Mistrust, Boston Globe, Aug. 10, 2005. Available at:

http://www.boston.com/news/nati on/washi ngton/articles/2005/08/10/guantanamo_detainees find fault_with_lawyer
s/.

13 savage, Aug. 10, 2005.

4 1d.; Smith Declaration at 1 103.



relationship.'® Although the court’s ruling was specific to the case of the Kuwaiti Detainee
Petitioners, the Government’s practice of monitoring attorney-client meetings was deemed
impermissible. However, while the government has officially ceased monitoring of attorney-
client conversations since the court’s ruling, reports from detainees reveal that the Government
continues informal monitoring of such communications.'®  Interrogators make comments to
detainees after meetings that include information discussed with their lawyers.’” Inaddition,
interrogation of detainees after meetings include probing into what was discussed with their
lawyers, detainees report that the more information they gave to their lawyer, the more abuse
they suffered.®

The military also imposes harsh restrictions on detainees communication with their
lawyers. The government prohibits phone calls to detainees; in order to see their lawyers the
detainees must obtain special written authorization, and these meetings are subject to strict time
limits.®® The military has also frequently punished detainees for receiving attorney visits,
placing detainees in solitary confinement several days before and after a visit by their lawyer.?°
Finally, the government has also prevented the prompt receipt of mail from detainees, sometimes
delaying correspondence to lawyers for months.?

The aforementioned examples of the Government’s deceitful and restrictive tactics used
to erode trust and undermine detainees communication with counsel elucidate the need for
expanded precautionary measures to ensure confidential attorney-client communications as
previously requested in Petitioner’ s February 2005 submission.

b. Denial of Accessto Counsel

In many cases, the U.S. military has actively prevented or deterred detainees access to
counsel. In the case of Saadig Doe, the government refused to provide information or access to
his lawyer, despite knowing that Saadiq had counsel with whom he wanted to meet, had been
determined to be a non-enemy combatant, and despite receiving severa specific requests for
meetings from his lawyer.?? In Al Odah, a lawyer was denied access to his clientswho had been
hospitalized as a result of a hunger strike.>®> Although the military finally allowed counsel to
meet the detainees, the military forcibly brought the detainees from the hospital in an inhumane
manner rather than allow the lawyer to visit them in the hospital.?* The Government failed to

15 Memorandum Opinion, Al Odah v. United States, p. 15, Civil Action No. 02-828-CKK (D.D.C. Oct. 20, 2005).
ij Smith Declaration, at 1 105-107.

g

19 savage, Aug. 10, 2005.

29 Smith Declaration at 1 99-101.

21 savage, Aug. 10, 2005.

22 Motion for leaveto file sur-reply to respondents omnibus reply in support of motion for order to show cause why
case should not be dismissed for lack of proper “next friend’ standing, or, in the alternative, to stay proceedings
pending related appeals, Kiyemba v. Bush, No. 05-CV-01509-RMU(D.D.C. Oct.11, 2005).

2 Motion for temporary restraining order and emergency hearing for judicial supervision and family
communications regarding force-feeding of Kuwaiti detainees, Al Odah v. United States, No. 02-CV-0828-CKK
(D.D.C.Oct.7, 2005).

2d.



inform the detainees counsel of their clients Iifethreatenin% condition, and to this day refuses
to provide counsel with the medical records of the detainees.?

Despite having blocked all reasonable forms of obtaining legal representation, the
government has also challenged the legality of certain forms of “next-friend” habeas corpus
petitions. The government has argued that the court has no jurisdiction unless it can be
demonstrated that petitioner himself cannot file the petition on his own behalf, and thet the
“friend” has a significant relationship with petitioner, such as a parent or spouse.?® Thiswould
prevent a fellow prisoner from serving as a “next friend” in order to obtain a lawyer for an
unnamed detainee—a method by which a large number of Doe detainees have obtained access to
alawyer, and for some the only method by which to obtain representation.

c. Other restrictionson accessto counsel

The Government denies the detainees Arabic-English dictionaries, without which they
cannot understand court filings and government notices, and thus cannot competently defend
themselves.?” To make matters worse, counsel’s requests for security clearance forms for
experts have been repeatedly denied, making it impossble for the experts to evaluate classified
information regarding the detainee’'s determination as an “enemy combatant.”®®  The
Government has also denied the use of either of two expeditious methods approved by the
Defense Department for the transmission of presumptively classified counsel notes from
Guantanamo, delaying by several weeks or a month counsel’s receipt of such mail. Finaly, the
government has denied counsel access to the internet while in Guantanamo, despite making such
services available to the press.?® The multiple methods by which the government has interfered
with detainees access to counsel seriously undermines their ability to receive competent
representation The government has failed to provide legitimate reasons for such destructive
barriers.

[1. Update on the Military Tribunals

Petitioners detailed in their February 22, 2005, submission to the Commission the many
ways in whichthe different military tribunals at Guantanamo violate the detainees' rights. The
Combatant Status Review Tribunals (CSRTSs) established to determine whether detainees were
enemy combatants have now been completed, and have ruled that all but 38 of 596 detainees are
enemy combatants not entitled to prisoner-of-war protections.>® Several of the 38 men

25|d

26 Ahmed Doe v. Bush, et al., Respondents’ motion for order to show why case should not be dismissed for lack of
proper “next friend” standing, or, in the alternative, to stay proceedings pending related appeals and for continued
coordination, No. 05-CV-1458 (ESH) (D.D.C. Sep.29,2005).
27 Al Odah v. United States, Motion to Enforce Court’s Order of October 20,2004, On Access to Counsel and For
Appointment of Special Master and Protective Motion for Modification of Stay Pending Appeal, No. 02-CV-0828
gCKK) (D.D.C. Feb.24, 2005).

81d.
24,
30 CCR filed a motion on September 21, 2005, seeking the factual returns for all unrepresented detainees who have
been classified as“no longer enemy combatants” and seeking permission for counsel to meet with them, but there
has been no action by the court.



determined to no longer be enemy combatants since March 29, 2005, are till being held at
Guantanamo purportedly because the Government does not know where to send them3? The
Annual Review Boards (ARBs), an annual proceeding following each detainee’s CSRT
determination conducted to evaluate the detainees *“dangerousness”, and whether to release,
transfer or continue to detain them. There have been 309 ARB proceedings thus far, through
whichonly 8 people have been released, 55 have been transferred, and decisions to continue to
detain were made for 111 of the detainees, leaving 135 awaiting determination. 3

The military commissions, the only tribunals that will actualy “try” the detainees for any
“offense”, had been temporarily stayed by afederal district court upon a challenge by one of the
men identified to go before them3* Only four Guantanamo detainees have been charged and are
therefore currently scheduled to be tried by the military commissions, and apparently charges are
being preéaared against eight other detainees.® On July 15, 2005, the D.C. Circuit Court of
Appeals reversed the lower court, deciding that it did not have the power to rule on much of the
case, because many of the detainee’ sclaims could be raised on appeal if and when heis
convicted, and because the Geneva Conventions do not create privately enforceable rights.®” The
Court went on to decide, gratuitoudly, that the Geneva Conventions do not apply to the detainee
in question or any member of a-Qaeda.®® Review of the decision has been sought in the
Supreme Court, which has not yet issued a decision on whether it will hear the case. Meanwhile,
the military commissions are scheduled to resume the week of November 17, 2005.3°

31 «y.s. Releases 8 Guantanamo Prisoners, 510 remain.” Will Dunham, Reuters, July 20, 2005, available at
ttp://rn-c.rednova.com/news/general/181579/us releases 8 guantanamo_prisoners 510 remain/index.html. Since
July 20", three detainees have been released to Egypt, Yemen, and Tgjikistan. See U.S. Department of Defense
News Release, 1 October 2005, 'Detainee Transfer Announced, available at
http://www.defenselink.mil/rel eases/2005/nr20051001-4826.html (Egypt); U.S. Department of Defense News
Release, 22 August 2005, 'Detainee Transfer Announced', available at
http://www.defenselink.mil/rel eases/2005/nr20050822-4501.html (Y emen, Tajikistan).
2n August, the Government stated that 15 Uighurs and 2 Uzbeks could not be returned to their home countries
because of fears of torture, but could be released into the custody of another government. U.S. holding talks on
return of detainees, J. White and R. Wright, Washington Post, August 9 2005. The Government has claimed that it
has unsuccessfully tried numerous countries for the Uighurs, but attempts by habeas counsel to work with the
Government to secure a place for these individual s were rejected outright, and collaboration does not appear to be
possible.
33 Administrative Review Board Summary, a summary of Acting Deputy Secretary of Defense Gordon England's
review of board recommendations, available at http://www.defenselink.mil/news/Oct2005/d20051011arb. pdf.
34 Hamdan v. Rumsfeld, 344 F. Supp. 2d 152 (D.D.C. November 8, 2004). The lower court had decided that the
Geneva Conventions protect the Guantdnamo detainees, and that the military commission is unlawful because there
was never aproper determination that the detainee was not a Prisoner of War. Id. at 161-63.

U.S. Department of Defense News Release, "Military Commissions to Resume”, July 18 2005, available at
http://www.defenselink.mil/rel eases/2005/nr20050718-4063.html.
3 The Court of Appeals’ opinion wasjoined in full by then-Judge John Roberts, now Supreme Court Chief Justice
Roberts. Subsequently, the Court refused to allow another detainee to intervene to challenge the validity of the
decision because Judge Roberts participated in making the ruling during the time he was meeting with Bush
Administration officials about a possible nomination to the Supreme Court. Hamdan v Rumsfeld, No. 04-5393, (D.C.
Cir., Oct 11 2005) (order denying non-party motion to intervene).
3" Hamdan v. Rumsfeld, 415 F.3d 33, 39-41 (D.C. Cir. July 15, 2005).
81d. at 41-42.
39 United States of America v. David M. Hicks, PO 106, Docketing Order, Septenber 23, 2005, available at
http://www.defenselink.mil/news/Oct2005/d20051011PO106.pdf.



On August 31, 2005, Secretary of Defense Donald Rumsfeld approved changes to
“improve military commission procedures.”*® None of these changes resolve Petitioners
original complaints regarding the military commissions.** First, commission officers still have
discretion to exclude a detainee from his own commission proceeding.*? Second, Military
Commissions still reserve the right to withhold information or evidence from the detainees and
their civilian defense counsels.*® While now the presiding officer must exclude protected
information from tria if the admission of such evidence “would result in the denia afull and fair
trial,”** the military commission, not an independent judicial body, determines in each case what
“full and fair” trial means. The detainees therefore remain vulnerable to being charged and
convicted with evidence to which they have no access. Additionally, charges and convictions
under the commissions may still be supported by evidence the Government has acquired through
the application of torture or cruel, inhuman and degrading treatment.*® Third, the detainees still
lack access to meaningful judicial review. As the case was before, only Executive panels or
personnel (including the Secretary of Defense and the President) review the commissions
decisons. A detainee never has access to an independent civilian court. Finaly, the
commissions may still try a detainee for offenses not recognized under international law, and
could implement terms so broad that no individual would be able to ascertain from them
proscribed behavior.

Besides failing to resolve the military commissions' original faults, the new commission
rules present new problems. For example, the Government now reserves the right to monitor
communications between detainees and their defense counsels (military or civilian).*® Thisrule
effectively destroys attorney-client confidentiality and privilege, and will likely inhibit detainees
from fully participating in their own defenses. Another new, problematic rule is that both the
Presiding Officer and commission members may be present for evidentiary hearings.*’
Consequently, debates over evidence that result in a ruling of inadmissibility will take place
before commission members who are subsequently intended not to have seen or heard that
evidence. To further the absurdity: if the commission disagrees with a Presiding Officer’s ruling
regarding the admissibility of that evidence, the Presiding Officer then joins the commission to
vote on whether his decision should be overturned.

40 Secretary Rumsfeld Approves Changes to I mprove Military Commission Procedures, U.S. Department of Defense,
Office of the Assistant Secretary of Defense, News Release, August 31, 2005, available at
http://www.defenselink.mil/rel eases/2005/nr20050831-4608.html .
“1 petitioners Observationsto U.S. Government’s 2004 Response, February 22" 2005 (arguing that the
Government’ s military commission procedures violated the detainees’ due process rights on five grounds. First,
commission officers had the discretion to exclude a detainee from his own commission proceeding. Second,
detainees could be convicted by evidence to which they had no access. Third, the Executive ultimately determined
the outcome of each trial. Fourth, the commissions could try a detainee for an offense not recognized or valid under
international law. Fifth, the commissions could implement terms so broad that no individual would be ableto
understand and anticipate proscribed behavior.)
42 Department of Defense, Military Commission Order No.1[Commission Order No. 1], 6.B.3, August 31, 2005.
43

Id., at 6.D.(5).(b).
44

Id.
®1d.
48 Department of Defense, Military Commission Order No. 3, Section 3, September 21, 2005.
471d., at 4.A.(5).(3).



Ultimately, the military commissions remain a charade; this is confirmed by Section 10
of the Military Commission Order which explicitly states that the order does not create any
enforceable rights or privileges, whether substantive or procedural.*® The detainees, trapped by
Executive fiat, have yet to be granted due process.

V. Transfers to Countries Where Detainees Are Likely to Suffer Torture and Other
Crud, Inhuman or Degrading Treatment

In Petitioners February 13, 2003, request to the Commission, we discussed the
Government’s practice of “rendering” persons under its control to countries where it is aware
torture occurs, in violation of Articles I, XXV, XXVI and XXVII of the American Declarationas
well as Article 3 of the U.N. Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment (CAT).*® Since that submission, more light has been shed on this U.S.
practice of refoulement, or the “extraordinary rendition” of individuals to countries and under
circumstances in whichthe Government must know that detainees will be tortured, or at least
that they will likely be held without charges, and interrogated through torture.>® U.S. officials
pick up people in foreign countries, including Sweden, Germany, and Italy, and take them to
other countries known to torture suspects, like Egypt, Jordan, Syria, Saudi Arabia, and
Afghanistan. Some have then ended up at Guantdnamo.®* It is not publicly known how many
people the Government has rendered to be tortured, although estimates range from 150 to the
thousands. >

The Government claims that 247 detainees have aready been released from detainees
Guantdnamo.®® As pressure to close the facility mounts, and as the detainees habeas petitions
dowly make their way back up to the Supreme Court, the use of extra-legal and illegal transfers

*81d. at 10.
“9 Request for Precautionary Measures under Article 25 of the Commissions Regulations on behalf of unnamed
ggrsons detained and interrogated by the United States Government, Feb. 13 2003.

The Center for Human Rights and Global Justice, “ Torture by Proxy: International and Domestic Law Applicable
to ‘Extraordinary Renditions,”” N.Y.U. School of Law, 2004, available at
http://www.nyuhr.org/docs/TortureByProxy.pdf; The Center for Human Rights and Global Justice, “Beyond
Guantanamo: Transfersto Torture One Y ear After Rasul v. Bush”, N.Y.U. School of Law, June 28, 2005, available
at http://www.nyuhr.org/Beyond%20Guantanamo%20Report%20FINAL .pdf; Jane Mayer, Annals of Justice:
Outsourcing Torture: The Secret History of America’s‘ Extraordinary Rendition’ Program The New Y orker,
February 14 and 21, 2005, available at http://www.newyorker.com/printabl es/fact/050214fa_fact6.

L For example, Mamdouh Habib was picked up in Pakistan and then taken to Egypt and tortured, and then to
Guantanamo, until he was released to Australia. See, The Center for Human Rights and Global Justice, “Beyond
Guantanamo: Transfersto Torture One Y ear After Rasul v. Bush”, N.Y.U. School of Law, June 28, 2005, available
at http://www.nyuhr.org/Beyond%20Guantanamo%20Report%20FINAL .pdf.

52 Jane Mayer, Outsourcing Torture: The Secret History of America’s"Extraordinary Rendition” Program, The
New Y orker (Feb. 14, 2005), avail able at www.newyorker.com/printabl es/fact/050214fa fact6; Jane Mayer, Panel
discussion, “ Transferring Terrorist Suspects to Other Countries: Legal and Policy Implications of Extraordinary
Rendition”, Constitution Project, Wash. D.C. (Apr. 20, 2005).

53Department of Defense Press Release, 10/01/2005, available at

http://www.defensalin k.mil/rel eases/2005/nr20051001-4826.html. DoD has transferred or released 246 detainees
from Guantanamo - 178 for release, and 68 transferred to other governments (29 to Pakistan, five to Morocco, seven
to France, seven to Russia, four to Saudi Arabia, two to Spain, one to Sweden, one to Kuwait, oneto Australia, nine
to Great Britain and two to Belgium). There are approximately 505 detainees currently at Guantanamo



from Guantanamo is likely to increase. In March 2005, U.S. officials announced that they were
intending to transfer most of the 110 Afghan nationals in Guantanamo to Kabul’s exclusive
control.>*

Two months ago, the United States government announced that it had commenced
negotiating agreements for the transfer of Guantanamo detainees to ten Muslim countries.>® The
terms of the agreements have not yet been made public, however a draft of one such agreement
that was provided to a news agency, CNN, indicated that the United States would seek a
commitment from each of these countries to: treat detainees “humanely and in a manner
consistent with applicable international obligations’; refrain from torture; allow the United States
or a third party such as the International Committee of the Red Cross (ICRC) access to the
detainees to ‘verify the assurances”; “investigate, detain and prosecute’ the detainee to the
fullest extent possible; and provide the United States with “advance notice” and place the
detainee on “watch lists” should a country decide to release a detainee.®® Despite these potential
agreements, great concern remains that many of those transferred will be subjected to indefinite
detention without trial, torture and other abuse. In fact, the three or four countries to which the
majority of the detainees will be transferred — Saudi Arabia, Yemen, and Afghanistan — have
deplorable human rights records, a fact documented by the U.S. government’'s own State
Department Country Reports for many years.”’

It is thought that similar agreements are being pursued with Saudi Arabia and Y emen;
there are purportedly approximately 121 Saudis and over 100 Yemeni detainees at
Guantéanamo.>® The U.S. State Department reports that the Saudi Arabia Government’s human
rights record is poor, and that security forces torture and abuse prisoners.®® There have aso been
credible reports of torture in Yemeni prisons, including beating with cudgels and immersing in
water.®® One Yemeni national, Walid a-Qadasi, was returned to Y emen from Guantanamo in
April 2004, and alleges that he was drugged prior to and during the transfer. More than a year

> Afghanistan agrees to accept detainees; U.S. negotiating Guantanamo transfers, J. White and R. Wright,
Washington Post. August 5, 2005
%5 «|.S. Holdi ng Talks on Return of Detainees; Administration Close to Reaching Agreements With 10 Muslim
Governments’, Robin Wright and Josh White, Washington Post, August 9, 2005.
%6 1U.S. Officials: Gitmo transfer talks active’, Andrea Koppel and Elise Labott, CNN 9 August 2005. Available at
http://www.cnn.com/2005/US/08/09/detai nee.rel ease/index.html
us. Department of State Country Reports on Human Rights Practices 2004: Afghanistan, available at
http://www.state.gov/g/drl/rls/hrrpt/2004/41737.htm

8 Amnesty report: "USA: Guantanamo Bay detainees to be transferred back to Afghanistan," August 5, 2005,
available at http://www.amnesty.org.au/Act_now/action_centre/usa_guantanamo_detainees to_be transfered
_back_to_afghanistan.
Mys. Department of State Country Reports on Human Rights Practices 2004: Saudi Arabia, available at
http://www.state.gov/g/drl/rls/hrrpt/2004/41731.htm
%0 Human Rights Watch report on Y emen, 2005, available at http://www.hrw.org/wr2k/Mena-11.htm. The U.S.
State Department has reported that conditionsin Y emeni prisons were extremely overcrowded, sanitary conditions
were poor, and food and healthcare were inadequate to non-existent. U.S. Department of State Country Reports on
Human Rights Practices 2004: Y emen, available at http://www.state.gov/g/drl/rls/hrrpt/2004/41736.htm. The UN
Human Rights Committee has al so expressed concern about the Y emeni human rights record. Conclusions and
recommendations of the UN Committee against Torture: Yemen, 5/02/2004, CAT/C/CR/31/4 (Concluding
Observations/Comments): available at
http://www.unhchr.ch/tbs/doc.nsf/0/e8ad754e16566e4f c1256e6800349a5¢c?Opendocument.
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later he was still being held in the Political Security Prison at Sana’ a, without charge, although a
lawyer was finally allowed to meet with him in June 2005.%1 The head of the Political Security
Prison reported that al-Qadasi and other Y emeni prisoners were being held at the behest of the
U.S. government and would remain in detention in Yemen until the U.S. provided information
on them, whereupon they would be investigated further.®?

Recently, habeas counsel for some of the represented detainees have obtained preliminary
injunctiors prohibiting the Government from removing them from Guantanamo without first
giving both counsel and the court 30 days notice of the intended transfer.®® Some of these
petitions are pending, some have been denied, and the unrepresented detainees also have no
protection, leaving d least approximately 300 detainees without any judicial protection fom
illegd transfers. This month, a wheelchair-bound Egyptian detainee, Sami a-Laithi, who had a
petition for injunctive relief pending, was transferred to Egypt, a country known to torture
detainees.®* He was transferred months after he was cleared of being an enemy combatant,
without any notice being given to his lawyer.®®

The Government claims that prior to a transfer from Guantanamo it makes a
determination as to whether it is more likely than not that a detainee will be tortured. Thereis no
evidence, however, that the detainees are consulted before the decision is made, or permitted to
challenge it afterwards. The U.S. Government also claims to get “diplomatic assurances’ from
the foreign government that the detainees will not be tortured - but these are obvioudy
ineffective, as they are unenforceable and not monitored.®® Moreover, the process of obtaining
diplomatic assurances is not open to public scrutiny, so it is not possible to verify the
Government’s claim. Even Attorney General Alberto Gonzales has admitted that the U.S. cannot
control what countries to do someone once they have them, and that he didn't know if countries
actually comply with diplomatic assurances.®’ There is aso no opportunity for potential
transferees to challenge the credibility or reliability of these assurances before an independent
judicia body, and there is no requirement for the Government to take the past human rights
history of the country into account.®

61 Amnesty International report: Torture and Secret Detention: Testimony of the ‘ Disappeared’ in the War on Terror.
,60\2M R 51/108/2005 Available at http://web.amnesty.org/library/index/engamr511082005

Id.
63 See, e.g., Abdah v Bush, No. 04-1254, 2005 WL 711814 (D.D.C. Mar. 29, 2005).

The U.S. State Department’ s latest report on Egypt stated that “torture and abuse of detainees by police, security
personnel, and prison guards remained common and persistent,” and detailed numerous cases. State Dept. Country
Report on Human Rights Practices Egypt 2004, Released by the Bureau of Democracy, Human Rights and Labor,
Feb 28, 2005. Available at http://www.state.gov/g/drl/rls/hrrpt/2004/41720.htm.

8 U.S. Department of Defense News Release: Detainee Transfer Announced, October 1, 2005, available at
http://www.defenselink.mil/rel eases/2005/nr20051001-4826.html.

% The U.N. Specia Rapporteur on Torture reported to the U.N. General Assembly in July 2002 that diplomatic
assurances would only be acceptable where assurances are “ unequivocal”, and there isa system in place to
“monitor” the protection of the returned person from torture and ill treatment. Interim report of the Special
Rapporteur on Torture, Theo van Boven, to the General Assembly A/57/173, July 2, 2002, Articles 20-31.

67 Attorney General Alberto Gonzales Said the United States does not Send Detainees to Nations Allowing Torture,
but Once They are Transferred, Can’t Ensure Good Treatment,” Miami Herald, March 8, 2005.

88 http://hrw.org/reports/2004/un0404/di pl omati c0404. pdif.
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In addition to the rights protected under the American Declaration the U.S. is party to
severa international treaties which prohibit both the use of torture and the transfer of individuals
to countries where they are in danger or at risk of torture. Article 3 of the U.N. Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment (CAT) prohibits refoul ement
where there is a “ substantia likelihood” that an individual “may bein danger of” torture.®®
Article 7 of the International Covenant on Civil and Political Rights (ICCPR) prohibits
refoulement where individuals may be “at risk” of either torture or cruel, inhuman or degrading
trestment.”®  The Refugee Convention affords protection against refoulement to individuals with
a“well-founded fear of persecution”.”* Transfers must also take into account the principle of
non-refoulement as reflected in Article 13 of the Inter-American Convention to Prevent and
Punish Torture, which prohibits extradition of an individual where hislife isin danger, thereis
reason to believe that he may be subject to torture or CID, or tried by special or ad hoc courts. "
Article 22(8) of the American Convention on Human Rights provides that no person may be
returned to any country, even their country of origin if in that country there is a danger that his
right to life or personal freedom isin danger of being violated because of his race, nationdlity,
religion, social status or political opinions.”

In situations of armed conflict, both international human rights law and humanitarian law
apply.” A person captured in the zone of military hodtilities “must have some status under
international law; he is either a prisoner of war and, as such, covered by the Third Convention,
[or] a civilian covered by the Fourth Convention....There is no intermediate status; nobody in
enemy hands can be outside the law.””® Although the state is obligated to repatriate Prisoners of
War as soon as hostilities cease, "® the ICRC’'s commentary on the 1949 Conventions states that

69 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
opened for signature December 10, 1984, G.A. Res. 39/46, 39 U.N. GAOR Supp. No. 51, at 197, U.N. Doc.
A/RES/39/708 (1984), entered into force June 26, 1987, 1465 U.N.T.S. 85, 23 |.L.M. 1027

(1984), as modified, 24 1.L.M. 535.

70 |nternational Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI1), U.N. GAOR, 21st Sess., Supp. No.
16, at 52, U.N. Doc. A/6316 Dec. 16, 1966, entered into force 23 March 1976, 999 U.N.T.S. 171; Human Rights
Committee, General Comment 31, Nature of the General Legal Obligation on States Parties to the Covenant, U.N.
Doc. CCPR/C/21/Rev.1/Add.13 (2004) (HRC General Comment 31).

1 Convention Rel ating to the Status of Refugees, opened for signature July 28, 1951, 19 U.S.T. 6259, 6261, 189
U.N.T.S 150, 152, entered into force Apr. 22, 1954. Although the United States did not ratify the Refugee
Convention, it isaparty to it through its accession to the 1967 Protocol Relating to the Status of Refugees, opened
for signature Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267, entered into force Oct. 1967, 2004) (1967 Protocol),
which adopted and extended the Refugee Convention’ s protections.

"2 Signed at Cartagena de Indias, Colombia, on December 9 1985 at the fifteenth regular session
of the General Assembly.

3 Article 22 (8) American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123 entered
into force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System,
OEA/Ser.L.V/11.82 doc.6 rev.1 at 25 (1992).

" ACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I1.1 16 Doc. 5 rev. 1 corr. (22 October 2002), at
p.53 1 61; IACHR, Third Report on the Situation of Human Rightsin Colombia, OEA/Ser/L.V/I1.102 doc. 9 rev. 1,
26 February 1999, at 95, Part 1V, para. 83.

> Oscar Uhler et al., Geneva Convention |V: ICRC Commentary 51 (1958); Geneva Convention IV, art. 4(1) & 4(3);
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (Protocal 1), art. 50, 1125 U.N.T.S. 3 (1977); FM 27-10 1 73.

6 Article 118 of Third Geneva Convention states that "prisoners of war shall be released and repatriated without delay after the
cessation of active hostilities." Third Geneva Convention, supra note 15, Art. 118. Article 134 of the Fourth Geneva Convention
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prisoners should not be repatriated where there are serious reasons for fearing that repatriating
the individual would be contrary to genera principles of established international law for the
protection of human beings.”” Thus, the Guantanamo detainees are protected by international
human rights protections and humanitarian law.

Another problem highlighted by the Government’ s Extraordinary Renditions Policy is its
practice of secrecy in the name of protecting national security and foreign relations. Not only are
the renditions conducted secretly and completely outside of the law, but the Government is also
using secrecy to prevent judicia review of the policy and claims for compensation Canadian
citizen Maher Arar sued U.S. Government officials for detaining him in New Y ork on his
way home to Canada, interfering with his access to counsel and the courts, and sending
him to Syria where he was tortured and detained for nearly a year.”® The U.S. Government has
argued that the bulk of Mr. Arar's case, which essentially challenges the Government’s
Extraordinary Renditions practice, cannot be litigated because the reason he was sent to Syria
instead of Canada is a state secret, which if disclosed would harm national security and foreign
relations. |If the Court accepts the Government's position, not only would the Government's
practice of sending people to countries to be detained, interrogated and tortured be beyond
judicia review, but so could any of the Government's illegal acts done in the name of “national
security”. Even the issue of whether diplomatic assurances were obtained can be deemed a
“state secret”. This restriction on information by the Government serves no legitimate purpose
inviol a7tgon of the Commission’s Recommendations in its Report on Terrorism and Human
Rights.

V. Hunger Strikes at Guantanamo Bay

The Guantanamo detainees have engaged in severa widespread, serious and often life-
threatening hunger strikes.®® As of October 7, 2005, the Red Cross reported that 200 detainees
were participating in a hunger strike. Twenty-one of those participants are in the hospital and are
being force fed through nasal tubes.®* The hunger strike is well into its second month and the
U.S. military’s ability to effectively end the strike without subjecting the detainees to further
harm or indignity isin serious doubt.

The prevalence of hunger strikes in prisons is primarily because prisoners do not have
other means of protest.?? In the past, the Commission has requested a government to adopt

requires parties to “ endeavour, upon the close of hostilities or occupation, to ensure the return of all interneesto their last place of
residence, or to facilitate their repatriation. Fourth Geneva Convention, supra note 15, Art. 134. Thus, repatriation of
detainees upon cessation of hostilities is mandated by the Geneva Conventions.
7 Jean S. Pictet (ed.), GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR:
COMMENTARY, ICRC, Geneva, 1960, 543 (emphasis added).
8 Arar v. Ashcroft, 04-CV-0249 (E.D.N.Y).
"9 IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/I1.1 16 Doc. 5 rev. 1 corr. (October 22, 2002), at
IV.F.11(d); seealso 1V.G.13, providing for theright to judicial protection.
80 Barbara Olshansky and Gitanjali Gutierrez, The Guantanamo Prisoner Hunger Strikes and Protests: February
2002-August 2005, A Special Report by the Center for Constitutional Rights, p. 6, September 8, 2005. Available at:
Q;ttp://www.ccr-ny.org/vZ/ legal/september_11th/docs/Gitmo_Hunger_Strike Report_Sept 2005.pdf.

Id.
82 Herman Reyes, Medical and Ethical Aspects of Hunger Strikesin Custody and the Issue of Torture, in
Maltreatment and Torture (M. Oehmchen, ed.) (1998), available at www.icrc.org/web/Eng/siteeng0.nsf/html/57jpzp.
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precauitionary measures to protect a petitioner who was participating in a hunger strike.®® Most
recently, the Commission asked the government of Haiti to take urgent measures to guarantee the
life and physical integrity of a detainee on hunger strike.®* The United States Military, in its
management of detainees on hunger strike at Guantanamo Bay, has proven itself to be incapable
of effective and just treatment.

a. June-July 2005 Hunger Strike

The current wave of hunger strikes began in June 2005 with a brief respitein late July. It
began again in early August after the military broke its promises to the detainees. According to
statements by Omar Deghayes, a British detainee in Guantanamo, the hunger strike started on
June 21, 2005.%° However, the strike was not publicized until July 20, 2005 when it was
announced by two Afghani citizens who had recently been released from Guantanamo.®® The
men stated that about 180 prisoners had been on a hunger strike for two weeks.®” At first, the
Pentagon denied being aware of the strike and when it finally acknowledged the strike it stated
that only 52 detainees had been participating for a week.®

The hunger strike reportedly called for starvation until death or until the detainees
demands were met.®® The prisoners demanded: respect of religion, fair trials and proper legal
representation, proper food and clean water, sunlight, contact with families, abandonment of the
“level system” by which prisoners are treated differently depending on the color of their
jumpsuits, a neutral body to oversee the conditions at Guantanamo , and effective medical
treatment. %

The DOD’s method of dealing with the hunger strike was first to ignore and deny it,
second to admit it but to assert that it was more limited than in fact it was, and third to force feed
those detainees whose physical health was threatened. Reportedly, men who refused food for 20
days were placed on intravenous drips.® At least 50 detainees were force fed during the June-
July hunger strike.® Prisoners were vomiting blood, collapsing in their cells, and falling
unconscious. %

8 | nter-American Commission on Human Rights Requests Precautionary Measures in the “La Tablada’ Case, Press
Release (December 11, 2000) available at www.cidh.org/communicados/english/2000/press20-00.htm.
84 | nter-American Commission on Human Rights Expresses Concern Over the Situation of Yvon Neptune, Press
Release (May 06, 2005) available at www.cidh.org/communicados/english/2005/19.05.htm
8 Motion for a Preliminary Injunction Concerning Conditions of Confinement, Deghayes v. Bush, 2005 U.S. Dist.
LEXIS 21384 (D.C. Dist.2005), No. 04-CV-02215, (August 29, 2005).
zj Halima Kazem, Freed Afghans Decry Guantanamo Conditions, Los Angeles Times, July 21, 2005, at A3.

Id.
8 Rupert Cornwell, Prisoners at Guantanamo Bay go on Hunger Strikein Protest at Conditions, The Independent,
July 23, 2005, at 31.
8 CRC Report at 12.
0,
1 Audrey Gillian, Hunger Strikers Pledge to Die in Guantanamo, The Guardian, September 9, 2005, at 1.
Zz Letta Tayler, People Will Definitely Die, Newsday, September 10, 2005, at A14.

Id.
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The June-July hunger strike led the DOD to make several promises to the detainees,
including a representation committee for the prisoners.®* Apparently, because of the committee’s
work, the detainees were given bottled water with each meal and promised that the “level
system” would end.®® The prisoners decided to end the strike on July 28" when the Government
promised them that within 10 days the prison would be brought to Geneva Convention’s
standards.®® The DOD did not keep its promises to the detainees and has since stated that a
committee did not exist and that the camp was aready complying with the Geneva
Conventions.®’

b. The August-October 2005 Hunger Strike

After the detainees redlized their demands had not been met and that they had been
tricked into ending the strike, they began another strike on August 8, 2005.® News of the
current strike came when a lawyer representing detainees released a statement by one of his
clients: “They have betrayed our trust. | do not plan to stop until | either die or we are
respected.”®® The Government denied the existence of the hunger strikes until two weeks after it
had started. Since acknowledging the hunger strike, it has downplayed the number of detainees
involved and the gravity of the situation.®® In late August, the military spokesperson called this
hunger strike a “fast” and stated that the Government was monitoring some detainees who
missed nine meals over a 72-hour period.'® On September 2, the DOD claimed that there were
only 76 detainees on strike with only nine hospitalized.’®> Only a week later, Major Jeff Weir
stated that there were 89 prisoners on a hunger strike with 15 hospitalized, of whom 13 were
being fed through tubes, %

According to Amnesty International, 210 people were taking part in the hunger strike
while the government had put the numbers as low as 36.1%* Unrecognized participation in a
hunger strike could mean that detainees are not receiving adequate medical care or attention.
Amnesty International also declared that several of the detainees on strike were critically ill.1%
By the end of September, a month and a half into the strike, the detainees were reported to be
reduced to “skeletal status’ and were “being force fed” to stay alive. Lawyers who went to see
the detainees were denied access to their clients who had been hospitalized and could not asses
the health and status of their clients.’® At the time, 128 detainees were reportedly participating
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% | etta Tayler, People Will Definitely Die, Newsday, September 10, 2005, at A14.
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in the huné;?er strike with 18 whose conditions were so critical that they were hospitalized and
force fed.!

The situation is so dire that lawyers for several detainees have asked federa judges to
intervene and help end the hunger strike. The petitioners argued that detainees were given poor
medical treatment or denied treatment altogether during the hunger strike.*®® The Court relied on
U.S. Army Mgor General Jay W. Hood' s statement that the military would “ prevent unnecessary
loss of life by the detainees through standard medical intervention, including involuntary medical
intervention,” as proof that the detainees were given adequate medical attention and denied the
petitioner’'s request for preliminary injunction.’®® However, the Court did not question the
quality and medica soundness of the Army’'s method of “medical intervention.”'® As
demonstrated above, the Army’s method of “medica intervention” has been to force feed
detainees who are hospitalized.

At the same time as these requests, a military spokesperson stated that within a week, the
number of strikers had dropped from 128 to 36. The spokesperson did not give an adequate
reason for the sharp decline. Lawyers for the detainees contend that the military has repeatedly
“concedled and misrepresented facts about the hunger strike and the detainees medical
condition.”**  According to lawyers, one detainee was “skin and bones ard looked like one of
the victims of starvation in the Sudan” with feeding tubes dangling from his nose.**? The other
detainee could not even maintain his balance without a walker. He had to have six soldiers assist
him to a chair so he could be interviewed by his attorney. Another detainee had not eaten for
fifteen days when his lawyer saw him, but the 9overnment had not included him in the list of
hunger strikers or given him medical attention.*

Of particular concern was Fawzi Al Odah who was “emaciated” and bleeding from his
nostrils where large feeding tubes dangled. The detainee claimed that the doctors had inserted the
tubes without an anesthetic, which caused him “such pain that the nurses had to avert their eyes.”
He also stated that he suffers constant vomiting and diarrhea from the force feedings.*'* Other
lawyers have described their clients as looking “gaunt and unwell” and fear that the conditions
have deteriorated further.!*®> Even more recently, an emergency hearing was held at the United
Stated District Court regarding the condition and treatment of striking detainees.'® The DOD
still did not reveal the names of detainees being force fed and lawyers for CCR expressed
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concern that men would definitely die.''” The Court gave the United States until October 19,
2005 to respond.*®

c. The Government’s Failure to Provide Effective Medical Care to the
Detainees

The United States government, through its spokesperson, has stated that it would not
adlow the detainees to die.!*® In late September, the DOD said its “policy is to preserve the life
of detainees. Detailed policy and procedures are in place to avert death from fasting and from
failure to drink. The health status of detainees who are voluntary fasting is closely monitored”*?°
It is apparent from its practices that the DOD’s method of keeping the detainees alive is to feed
them against their will through nasal tubes rather than to provide the detainees withreligious
counseling or family access to persuade them to cease their strike. Lawyers for the detainees
have also stated that the medical personnel at Guantanamo are perpetuating the detainees
physica and mental anguish through medical mistrestment during the force-feeding.** The
DOD has repeatedly tried to persuade the detainees to sign waiver forms which would allow it to
intravenously feed the detainees if they were to go on a hunger strike, but the detainees have
refused to sign the forms.'??> Senior U.S. officials have anonymously expressed concern over
their ability to cope with the current hunger strike and have gone against the official statements
of the military, stating that the situation is greatly troublesome and that they have tried severa
methods to end the strike without success.*

The World Medical Association has aso passed two declarations that address physician’s
duties to striking prisoners. Of particular relevance is the Malta Declaration which states that a
physician must notify the family of a hunger strike of the prisoner's participation in the protest.*?*
Complaints have already been made by the detainees and their lawyers that the DOD has refused
to reveal even the names of those detainees who are hospitalized, much less the identities of
those participating in the strike. Fundamentally, the hunger strikersshould be given a fair hearing
rather than be allowed to suffer from potentially permanent physical and mental problems or
ultimately death as a result of the strike. Finaly, the conditions of the striking detainees, as
demonstrated above, show the inhumane actions of the military in its attempts to keep detainees
alive and to keep lawyers from finding out the degree of the problem.

The proper method of dealing with this strike is not force-feeding but hearing and
honestly responding to the detainee grievances and complying with international standards.
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VI. The Government Violates the Guantanamo Detainees Article |1l Religious Rights.

The United States Government regularly violates Guantanamo detainees’ religious rights.
Article Il of the American Declaration states that “every person has the right freely to profess a
religious faith, and to manifest and practice it both in public and in private.”'* Article XX of
The Statute of the Inter-American Commission on Human Rights states that the Commission
must “pay particular attention to the observance of the human rights referred to in Article]]...
111...”*2® The American Declaration’s preamble explains, in part, why religious freedom is so
“essential”: legal duties presuppose moral duties, which express and derive from spirituality and
spiritual development.*?’

The Inter-American Convention Against Terrorism (IACT) reaffirms that the “fight
against terrorism” in the Americas must respect both international law and human rights.*?® In
particular, Article 15 of the IACT demands that “the measures carried out by the states parties
under this Convention shall take place with full respect for the rule of law, human rights, and
fundamental freedoms.”'?® The Inter-American human rights system’s jurisprudence also
recognizes that “the international human rights law applies at al times, in peacetime and in
situations of armed conflict.”**° Specifically, both the Inter-American Court and Commission
may consider international humanitarian law to interpret the human rights obligations created by
the American Declaration.*®! In its Report on Terrorism and Human Rights, the Commission
explains that this approach is “mandated by the international instruments to which states are
legally bound, including the [American Declaration].”*?

The United States Government asserts that it respects the religious rights of the
Guanténamo detainees.’®® But the Government’s actions belie its claims. First, US military
personnel frequently violate the religious rights the Government claims to offer its Muslim
detainees. Second, the Government created and executes an interrogation policy that attacks
precisaly the religious freedoms Article 11l is meant to protect. Third, the Government fails to
recognize religious discrimination as abuse and consequently fails to punish the individuals who
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perpetrate it. Consequently, the Government has caused and continues to cause irreparable
moral injury to its Muslim detainees.

a. United States Military Personnel Frequently Violate the Religious Rightsthe
Government Claimsto Offer the Guantanamo Detainees.

United States military personnel frequently violate the religious rights the Government
claims to offer its detainees. For example, while the Government claims to provide Muslim
detainees with Qur'ans,*** detainees, former detainees, and government officials have reported
numerous incidences in which military personnel have kicked,*2® thrown, **¢ or stomped on those
holy books;**” hosed them with water;*3® written obscenities in them,*3° or smply disallowed
detainees from having them.*° Although in January of 2003 the Government instituted a policy
essentially prohibiting military personnel from handling the Qur’an (after an MP stomped on a
Qu'ran, causing the first hunger strike),’*! according to one former detainee “the rule was
repeatedly and systematically infringed by the establishment itself.”**>  Another detainee
corroborated this statement, claiming that “years [after he first arrived at Guantanamo], incidents
[of Qur’an desecration] still took place and occurred with frequency.”**?

Similarly, while the Government purports to broadcast the Muslim call to prayer five
times per day, detainees and former detainees complain that military personnel frequently
obstruct the call by playing music, broadcasting unrelated English messages, or speaking over it,
sometimes sarcastically mimicking its message.’*  Additionally, detainees complain that
military personnel play the call to prayer too infrequently or not at all.**

Finally, although the Government purports to give detainees sufficient time to pray every
day, detainees complain that military personnel regularly desecrate the prayer time. One
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detainee stated that “during prayers, guards turn on fans, turn up the radio and whistle.”**¢ An
FBI agent wrote that detainees discuss “al the time” how “MPs make fun of them while they
pray.”*’ One detainee stated that “guards laugh at prisoners while they are praying.”*® For the
past two years, the Government has denied the detainees an Imam, altogether.4°

b. The United States Government Created and Executes an Interrogation
Policy that Attacksthe Religious Rights ArticleI11 Protects.

A memo issued by Defense Secretary Donald Rumsfeld on April 16, 2003, currently
delimits the behavior of Government interrogators at Guantanamo.®™® The memo authorizes
interrogators to employ the “Futility” technique.*® An act under the “Futility” technique aims to
undermine the subject’s confidence in the structures that support his cause, thereby “convincing
the source that resistance is futile.”*>?

Under the “Futility” technique, female military interrogators ma%/ “perform acts designed
to take advantage of their gender in relation to Muslim males”'®® This policy permits
interrogators to degrade the moral infrastructure of Islam, which strictly forbids adultery, sex
between unmarried men and women, and promiscuity, among other things. The “Futility”
interrogation policy authorizes female interrogators to remove their [Battle Dress Uniform] tops
and rub themselves against the detainees;, make lewd sexual comments, noises, and gestures to
the detainees; and fondle [the detainees'] genitalia™®* It permits male or female interrogators to
force detainees to stand naked while females are present.'®> One detainee complained that he
frequently heard crying and screaming from an interrogation room “aong with a femae
laughing.” He said he could aso hear these interrogators “making derogatory statements about
God, i{15csluding saying--presumably pursuant to the “Futility” technique--‘where is God
now?”
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Any Government-sanctioned degradation of Islam violates Article |11 of the American
Declaration. However, examined as part of the “Futility” interrogation technique, the
Government’s discrimination against Muslims is particularly disturbing. Even the Government
has acknowledged that to some extent, “sexually suggestive behavior by interrogators... raises
problematic issues concerning... religious sensitivities.”*®” As mentioned earlier, the “Futility”
technique aims to undermine the subject’s confidence in the structures that support his cause.
Therefore, when the Government admits it targets the “Muslim” aspect of its detainees
personalities during “Futility” interrogations, it necessarily admits that it seeks to persuade
Muslim men that their religion, Islam, is a futile cause; that ISam and Islamic aspirations no
longer have meaning or efficacy. The Government could not discriminate more against the
detainees religious freedom: were interrogators techniques successful, the detainees would
abandon their spiritual beliefs altogether as vain. Today, as reports emerge of detainees starving
themselves to gain respect for Islam®®® or throwing their Qur’ans and renouncing their faiths in
despair,*®° the Commission must act immediately to address Government policies meant to
degrade Islam, particularly those informing interrogation techniques.

c. The Government Failsto Recognize Religious Discrimination as Abuse, and
Consequently Failsto Sufficiently Punish the Individuals Who Violate the
Guantanamo Detainees’ Articlelll Religious Rights.

Government-initiated investigative reports regarding detention operations reaffirm that
religious discrimination at Guantanamo is not considered “abuse.” They simultaneously reveal
that the Government fails to punish military personnel who violate the detainees Article 11
religious freedoms. For example, in 2004, Defense Secretary Donald Rumsfeld appointed Vice
Admira Albert T. Church to conduct a“comprehensive review of Department of Defense [DoD]
interrogation operations.”*®® Reviewing over two years of interrogations at Guantdnamo,
Admira Church ultimately found only “three cases of closed, substantiated interrogationrelated
abuse” and stated that al three cases resulted in “disciplinary action” against the
interrogators. 1%

In pertinent part, Church stated these cases “included those of two female interrogators
who, on their own initiative, touched and spoke to detainees in a sexually suggestive manner in
order to incur stress based on the detainees’ religious beliefs.”%? Church's statement implies
that it is wrong for interrogators to “touch[] and [speak] to detainees in a sexualy suggestive
manner in order to incur stress based on the detainees’ religious beliefs’ and that those who do
are punished. Neither implication is true. As previoudy discussed, female interrogators are
authorized to perform “acts designed to take advantage of their gender in relation to Muslim
males.”**® The Government “disciplined” the military personnel Church references merely for
“faillure to document the techniques to be implemented by the interrogator prior to the
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interrogation” and for “using a technique that was not approved in advance”®* Tha this
investigation uncovered only three instances of “abuse” at Guantdnamo, despite the detainees
numerous complaints of religious discrimination (and other mistreatment), reaffirms several of
Petitioner’s beliefs: first, the Government permits interrogators to attack the sexual morays of
Islam; second, the Government does not consider religious discrimination “abuse’--at least not in
the mntext of interrogations; third, Government procedures designed to receive and address
detainees complaints lack efficacy; fourth, the Government defines “abuse” too narrowly; fifth,
the Government refuses to meaningfully investigate and punish those responsible for abusing the
detainees.

Two other Government investigations regarding Guantanamo have produced similarly
empty results. One found that only three interrogation acts since 2002 violated the DoD’s
authorized interrogation techniques, and that none of these acts constituted inhumane
trestment.'® Another found five instances since 2002 where military personnel mistreated
prisoners, but recommended--without explanation -that four of the cases be “closed” and merited
“no further investigation. *®® Ultimately, all reports reaffirm that Government investigations
regarding Guantanamo are little more than smoke and mirrors obscuring the simple truth that the
Government persistently violates its detainees’ most fundamental rights.

d. Conclusion

The Government regularly violates its Mudslim detainees Article 111 religious rights.
Additionally, it fails to recognize these violations as “abuse” and therefore fails to punish
perpetrators of religious discrimination. Consequently, the Government has caused and
continues to cause irreparable moral injury to its Mudim detainees. As the “right to religious
freedom and worship” is “essential” under the American Declaration, and as the Commission
may authorize Precautionary Measures to prevent irreparable moral injury, Petitioners request
that the Commission expand the scope of Precautionary Measures No. 259 against the
Government to prevent the Government from continuing to violate its detainees essential
religious rights, particularly in the context of interrogations and approved interrogation
techniques.

VII. Conclusion and Requested Relief

Accordingly, Petitioners renew the requests made in their February 2005 submission, and
further seek an expansion of Precautionary Measures No. 259 to request the United States to:

Petitioners respectfully seek the Commission’s intervention and the issuance of the following
Precautionary Measures, requesting that the United States Government:

1. Cease sending persons under its control to third countries where they may be at risk of
torture or cruel, inhuman or degrading treatment;

16414, at p. 8.
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. Give individuals facing transfer from Guantinamo, and their lawyers, including CCR as
coordinating counsel for the unknown detainees, 30 days notice before they are
transferred;

. Give individuals facing transfer a real opportunity to contest the transfer, including
access to counsel and an independent hearing;

4. Ensure honest, confidential, and prompt communication between detainees and their
counsel, including ending the practice of monitoring attorney-client meetings or
threatening or punishing detainees for meeting with their lawyers;

5. Refrain from exploiting detainees’ Islamic faith or practice in order to torture or
otherwise persecute them, specifically refrain from confiscating, withholding, or

desecrating religious objects, including the Qu’ran;

6. Allow detainees to observe Islamic dietary practices in accordance with their faith,
particularly during their observance of the Ramadan holiday and provide detainees with

access to religious counseling;

7. Notify consulate, families, and attorneys of prisoners participating in hunger strikes and
ensure that appropriate, medical attention is provided to hunger-striking prisoners with

their consent by an independent medical team;

8. Allow family members to contact hospitalized hunger-striking prisoners and ensure legal
counsel can make regular and timely contact with ill prisoners;

Petitioners look forward to addressing these matters at the October 20, 2005 hearing.

Respectfully submitted,
For and on Behalf of Petitioners:

WA

Maria LaHood, Staff Attorney

Barbara Olshansky, Deputy Legal Director
Gitanjali Gutierrez, Staff Attorney

Tina Monshipour Foster, Staff Attorney
Kelly McAnnany, Seema Ahmad,

Olivia Breese, Kazuko Ito, Namita Gupta
Center for Constitutional Rights

666 Broadway, 7" Floor

New York, NY 10012

Tel: 212-614-6430

23

Prof. Richard Wilson

Jamie Renner

Aytul Soguk

International Human Rights Clinic
Washington College of Law
American University

4801 Massachusetts Ave.,, NW
Washington, DC 20016

Tel: 202-274-4147



10/31/2005 11:27 FAX 2024586215 0AS ICHR | " moors011

INTER - AMERICAN COMMISSION ON HUMAN RIGHTS
COMISION INTERAMERICANA DE DERECHOS HUMANOS
COMISSAO INTERAMERICANA DE DIREITOS HUMANOS
COMMISSION INTERAMERICAINE DES DROITS DE L'HOMME

'ORGANIZATION OF AMERICAN STATES
WASHINGTON, D.C.20006 US.A.

October 28, 2005

* Ref. Detainees in Guantanamo Bay, Cuba
Precautionary Measures Precautionary Measures N° 259
United States

Dear Ms. LaHood:

On behalf of the Inter-American Commission on Human Rights, | write in order to
acknowledge receipt of your observations dated October 20, 2005 concerning the
precautionary measures noted above. ‘ ;

| also wish to inform you that during the Commission’s 123“ Regular Period of
Sessions, the Commission considered the information provided by the parties in this matter
since the Cormission’s last reiteration of the precautionary measures on July 29, 2004, This
information included the written submissions of the United States dated December 15, 2004
and October 18, 2008, the written observations of the Petitioners dated February 22, 2005
and October 20, 2005, and the oral submissions made by the parties during the hearings
convened before the Commission on March 3, 20085 during the Commission’s 122" Regular
Period of Session and on October 20, 2005 during the Commission’s 123" Regular Period of
Sessions. Based upon the information provided, the Commission decided to reiterate and
extend the precautionary measures, and accordingly, in a note of today’s date, addres$ed the
government of the United States in the following terms: f

As Your Excellency is aware, in the precautionary measures granted on March 12, 2002,
which were maintained and expanded in communications dated July 23, 2002, March 18, 2003, .
and July 29, 2004, the Commission askad the United States to:

n take the urgeni measures necessary to have the legal status of the detainees at
Guantanamo Bay determined by a competent tribunal.

{2} to conduct thorough and impartial investigations into all allegations of torturg
and other il treatment of detainees under Hs authority and control and to:
prosecute individuals who may be responsible for such conduct, including those
who may be implicated through the doctrine of superior responsitility, In light of '
the State's obligation ta ensure that detainees are not subjected to treatment.
that may amount to torture or may atherwise be cruel, inhuman or degrading as’
defined under applicable international norms.

Michael Ratner and Maria LaHood
Center for Constitutional Rights
666 Broadway, 7" Floor

New York, NY 10012

Fax: (212} 614-6499
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In its communications, the Commission also requested that the United States provide
information concerning the iocation, status and treatment of individual detained by the United -
Statas in other facilities in connection with its post-September 1 1, 2001 anti-terrorist initiatives, :
including information as to the United States’ policies and practices governing the prohihition of |
any form of treatment that may amount to toriure of eruel, inhumane or degrading in nature in the |
detention or interrogation of such persons. In addition, the Commission asked for information
concerning the Petitioners' aflegetion that chitdren under the age of 18 continued to be held by |
the United States at Guantanamo Say and that they have not been segregated from the adult :
population or provided with education or rehabilitation assistance. :

Additional Observations of the United States

in its written and oral representations to the Commission, Your Exceliency’ s government !
has made several submissions, Firgt, the United States has argued that the Petitioners’ request is .
inadmissible for failure to exhaust domestic remedies. In particutar, the State contends that there .
are ongoing and timely federal habeas corpus proceedings arising out the June 28, 2004 decision
of the United States Supreme Court in the case of Rasul v. Bush,' in which that Court held that -
United States courts have jurisdiction 1o consider challenges to the iegality of detention of foreign
nationals captured abroad in connection with nostilities and incarcerated at Guantanamo Bay.
According to the United States, as of September 27, 2005, 160 haheas lawsuits involving 292 '
detainee petitions have been filed with US courts.? These proceedings are said to include Hamdan
v. Rumsfeld * and In re Guantanamo Detainees,” in which the US District Court reached
confticting conclusiens on the question of whether non-tesident allens have any cognizable
constitutional rights or any viable claims efther under treaties or customary international law, and
in respect of which a decision on a conselidated appeal to the US Court of Appeals for the
District of Columbia is said to be pending.® Your Excellency’s government also indicates that in
the course of these habeas corpus proceedings, the federal courts have reviewed or are reviewing |
aumerous motions and other requests including motions 1o dismiss the petition, motions for a
restraining order, motions regarding transfer of a detainee from Guantanamo, requests for :
discovery, and motions relating to procedures regulating access of attoreys to individuals, and
that the government has filed extensive submissions in these procesdings.® :

The State also referred in this comnection to certain administrative proceedings
established at Guantanamo Bay, including proceedings before Combatant Status Review Tribunals
that began in July 2004 and are comprised of officials of the US armed forces who determine
whether detainees are properly classified as "enemy combatants.” In addition, the Commission
was informed of Administrative Review Boards, which are also comprised of members of the US .
armed forces and are said to provide an opportunity for the detainee to explain “why he or she:
no longer presents a threat to the United States or its allies in the ongoing armed conflict with al-
Qaida and its affiliates or supporters or 1o explain why release would otherwise be appropriate.”’
The State argues that these proceedings constitute additional domestlc proceedings available to
the detainees, and further, that these proceedings address satisfactorily the principal concerns
raised by the Commission in ite reguest for precautionary measures.’

In addition to its submissions an the admissibility of the precatiichary measures request,
the United States reiterated its previous argument that the Commission’s  jurisdiction and
competence do not extend to the laws and customs of war or to issuing requests for

114.5.5.C., Rasul e af. v. Bush, President of the United States, et al., nNo. 03-334 {June 28, 2004).
? Grate’s observations of Octeber 19, 2008, pp. 1, 5.

} Hamdan v, Rumsfeld, 415 F, 3d 33 (D.C, Cir. 2005},
4 in re Guantanamo Detainees, 3585 £, Supp. 2d 311 (.D.C. 2005).

5 Boumediene v. Bush, 2008 1.5, Lexis 14580 (D.C, Cir, 2008).
8 tate’s observations of October 18, 2008, p. 6.
7 gtate's observations of December 15, 2008, pp. 813, 18-21.

b State’s observations of Qctober 19, 2005, p. 2.




10/31/2005 11:28 FAX 2024586215 0AS ICHR - [003/011

3

precautionary measures against non-States Parties to the American Convention.

With respect to the issue of the treatment of detainees, the State has contended that the
US President and the Department of Defense have confirmed that the United States remains
cormitted to complying with its obligatfons under the Convention against Torture and other |
Cruel, inhuman or Degrading Treatment or Punishment. In this regard, the Department of Defense
denies any allegations of torture at (uantanamio and restates its commitment to treating
detainess humanely. It has also indicated that thers have been several official reviews of :
' conditions of detention at Guantanamo and elsewhere, and that allegations of detainee sbuse are
investigated and those who commit wrongdoing will be punished. According to Your
Excellency's government, as of December 2004 major independent investigations at Guantanamo 1
have documented eight instances of infractions which have resulted in action ranging from
admionishrient to court-martial.? In addition, the State indicates that detainees are provided with :
excellent medical care, including mental health treatment, that they receive adequate food, shehter
and clothing, and that they are permitted to receive and send mail to family and friends via
patitions and posteards.'® Regarding interrogation techniques at Guantanamo, the State referred -
the Commission to a June 22, 2004 US Department of Defense press release explaining the
various interrogation techniques approved and disapproved at Guantanamo from the period -
beginning January 2002, and indicated that the facility at Guantanamo is continually open to the
ICRC, chapiain staff and legal staff, and foreign and domestic media, and that official reviews . '
Have been conducted by the Department of Defense into canditions at Guantanamo as well as
individual allegations of abuse.'' These are said to have included an investigation at the direction
of the Secretary of Defense in response to a request by the Australian Government following
claims of mistreatment of two Austraitan detainees at Guantanamo, where the investigation :
ultimately revealed no information to support the allegation,'?

With respect to interrogation technigues in particular, the United States has indicated -
that the Department of Defense has taken several actions in an attempt to address allegations of
any prisoner abuse by US rifitary personnel abroad, including the establishment of an
Independent Panel to review operations and provide independent advice on the treatment of
detainees. The State has also indicated that more than 50 individuals have been referred for
court-martial and that new guidelines have been issued by the Secretary of Defense on
procedures for investigations into deaths of any person held as a detainee in the custody of the
US armed forces. '

Further, the State contends that there are no juveniles currently detained at Guantanamo
and that the three juveniles under the age of sixteen praviously held there were treated |
appropriatsly and were transferred to Afghanistan under conditions intended to provide for their
safety and rehabilitation.’

Finally, with regard to its actions involving the possible repatriation of detainees, the
United States indicates that it takes seriously the principle of non-refoulement. It states in this
respect that its policy is to obtain specific assurances from a receiving country that it will not .
torture the individual being transferred to that country, that it would take steps to investigate
oredible allegations of torture end teke appropriate action if there were reasons to believe that
thase assurances were not being honored, and that it would not transfer a detainee where those
assurances are not sufficient when balanced against an individual’s specific claim,'® ’

¥ Srate's observations of December 15, 2004, pp, 22-285.
9 State’s observations of Decernber 15, 2004, p.30.

" State’s observations of Decembet 15, 2004, pp. 28-27.
' State's Dbse.rvations at Decembar 18, 2004, pp. 26-27.
3 Geate’s ohservations of December 15, 2004, pp. 28-29.
"% State's observations of December 15, 2004, pp. 18-18.

'S State’s observations of December 15, 2004, p. 27-28 .
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Additional Observations of the Petitioners

in their additional observations to the Commission, the Petitioners have contested the
jurisdictional objections raised by the State as well as ohservations on the merits of the '
precautionary measures, With respect to the proceedings pending before US cowts and -
administrative tribunale, the Petitioners state that as of October 2005, more than 500 men :
continue to be detained at Guantanamo Bay.'® They also claim that of these, approximately 280
have obtained counsel to represent them on habeas corpus petitions in the US District Court ta
challenge their detentions, but the substance of their claims has yet o be determined by any
court.'”” Accordingly, the Petitioners state that there are still approximately 225 detainees whe j
have been completely denied any right to access counsel because no one except the government
knows who they are. In addition, for those detainees with counsel, the Petitioners contend that
the US mititary has interfered on multipte levels with the Guantanamo detainees’ right 10 a
confidential attorney-client refationship, including measures to dirmninish trust between detainees .
and their fawvyers and menitoring attorney-client meetings.'®

Further, the Petitioners indicated in their October 20, 2005 observations that reviews by
she Combatant Status Review Tribunal, which determine whether a detainee is an "enamy
combatant,” had been compieted and that 558 of the 596 detainses were determined to be
“enemy combatants not entitled 1o prisoner of war protections,” but that several of the 38 men -
determined not to be enemy combatapts since March 29, 2005 are still being held at
Guantanamo purportediy because the Government does not know whare to send them.” The .
Petitioners also state that there have been 309 Administrative Review Board proceedings fo date,
which are to assess annuaily the need to continue to detain each enemy combatant during the
course of ongoing hostilities, through which 8 people have been released, 55 have been
transferred, and decisions ta continue to detain were made for 111 of the detainees, leaving 135
awaiting determination. In addition, according 1o the Petitioners, Military Commissions that have
been set up to try detainges for crimes arising out of the armed conflict detainees are scheduled
1o proceed in respect of four detainees who have been charged following the Hfting of a court-
ordered stay.? The Petitioners also claim that procedural changes implemented by the
government to the Comimissions do not address the Petitioners’ concerns regarding the fairness
of the process, ™

In this regard, the Petitioners ¢laim that none of the tribunals established at Guantanamao
Bay, including the Combatant Status Review Tribunals, the Administrative Review Boards, or the
Military Commissions, fulfill internationat standards of due process, in part because they apply an
overbroad notion of “enemy combatant,” the detainees do not have acgess to classified material
and, in the case of the first twoe bodies, they are presided over by US military personnel and do
Aot provide for the right to independent counsel for the detainee,” Moreover, according 1o the

 petitioners’ observations of Oc¢tober 20, 2065, p. 1.
'7 patitioners’ ohservations of Gotobher 20, 2006, pp. 1-2.

18 Petitioners’  observations of October 20, 2005, pp. 4-8, ¢iting, /nter aliz, Charlie Savage, Guantanamo Detainges Find
Fault with Lawyers: inmate Frustration Breeds Mistrust, Boston Globe, August 10, 2008; Declaration of Clive A, Stafford Smith,
para. 104, September 12, 2008, submitted in Sadar Boe v. Bush, Petitioners’ opposition to respondents’ motion to show cause
why the case should not be dismissed for lack of proper “next friend” standing and opposition te motion to stay proceedings,
Civil Action No. 08-CV-1704-JR {D.D.C. September 12, 20085).

T ¢ patitioners’  observations of October 20, 2005, pp. 6-7, citing, fmter afia, J. White and R. Wright, U.S. holding talks
on return of detainees, Washington Post, August 9, 2008 (indicating that in August, the US government stated that 15 Uighurs
and 2 Uzbeks could not be returned to their home countries because of fears of torture, but could be released into the custody of
another government).

20 Batitioners’ obssrvations of October 20, 2008, p. 7, siting Hamdan v, Rumsfeld, 415 F. 3d 33 (D.C. Cir. July 18,
2005); United States of America v. David M. Hicks, PO 108, Docketing Order, September 23, 2008, .

1 petitioners’ observations of Ceteber 20, 2008, p. 2.
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Patitioners, detainees have reported that they have given false information because of torture and
the Combatant Status Review Tribunals have refied on such statements in detetmining whether
detainees should be classified as enemy combatants, contrary to the obligations of the United |
States under international law.® Accordingly, the Petitioners have requested the Commission to
further expand its precautionary measures by urging the US government to comply with it
obligation not 1o use torture or other abusive tactics when it determines the legal status of !
individuals i US detention: or other proceedings.® '

With respect to the conditions and treatment of detainees, the Petitioners have argued '
that assurances by the U.S, government that it is treating the detainees humanely have been -
proven to be unrelfable based upon recent sources indicating that detainees have been subjected |
to treatment including beatings, sleep deprivation, exposure to exireme temperatures, sensory .
deprivation, and prelonged isolation and that such treatment has been approved at the highest |
fevels of authority in the United States. Alleged sources for this Information include media reports,
statements by U.S, government officials, government legal memoranda teaked to the media, .
reports by the Internationai Committee of the Red Cross, and first-hand accounts pravided by at
least 17 individuais who had since been released from Guantanamo.®® In their October 20, 2005
observations, the Petitioners added that Guantanarmo Bay detainees engaged in widespread and
often life-threatening hunger strikes In June to July 2005 and from August to October 2005 in
order to protest their detention and treatment, that 200 detainees were participating as of
October 7, 2005 and that 21 participants were being force fed through nasal tubes but without
effective medical eare.?® Eurther, the Petitioners state that US authorities regularlty violate the
Muslim detainees’ religious rights through interrogation policies such as the "Futility” technigue
that aim to undermine the subject’s confidence in the structure that support his cause by
degrading his religion,?” as well as by failing to recognize religious discrimination as abuse and
punish individuals who perpetrate it, among other means.™ Finally, the Petitioners allege that the .
US government has failed to investigate high-levet officials for torture and other cruel, inhuman or
degrading treatment in US detention facilities, but rather has rewarded and promoted such :
officials.”

With respect to the transfer of detainees, the Petitioners have claimed that 247
detainess once held at Guantanamo have been trangferred 1o other countries, including Egypt,
Iran, Yemen and Tajikistan, in clreumstances that do not adequately protect against the possibility
that the transferees may be subjected to torture or other inhuman treatment.®® The Petitioners
note in this respect that the countries to whom the detainees have been transferred have -
depiorable human rights records as documenied for many years by the U.S. State Department’s
Country Reports, and that although tie U.S. government has negotiated transfer agreements with
some Muslim countries that would seek assurances that they woudd refrain from torture and that

2 petitioners’ observations of February 22, 2005, pp. 5-12; Petitioners' observations of October 20, 2005, pp. 6-8,
citing, fnter alia, Administrative Review Board Summary, a summary of Acting Deputy Secretary of Befense Gordon England’s
review of board recommendations; Department of Defense, Military Commission Order No. 1, August 31, 2005,

3 petitioners’ ohservations of February 22, 2008, op. 21-24.
* petitioners’ observations of February 22, 2008, p. 21,
 petitioners” chservations of February 22, 2008, pp. 13-17, Petitioners” observations of October 20, 2008, p. 2.

% petitioners’ observations of October 20, 2008, pp. 3, 13-17, citing, inter alis, World Medical Association Declaration
on Huagsr Strikes, adopted by the 43" World Medical Assembly Malta, November 1991 and editorially revised at the 44% World
Medical Assembly, Marbelfa, Spain, September 1992,

¥ petitioners’ observations of October 20, 2008, pp. 20-21, citing, inter alia, Final Report of the Independent Panel to
Review Dol Detention Operations, avatlable at htto:/iwww . defenselink. mil/news/Aug2Q04/d20040824finzlreport.pdt.

*® potitionars’ observations of Getober 20, 2008, pp. 18.22,
M patitioners’ observations of February 22, 2005, pp. 18-19,

% petitioners’ observations of October 20, 2008, pp. 9-13. See also State’s Observations, December 15, 2004, p. 18
lindicating that as of December 14, 2004, 57 detainees had been transferred from Guantanameoe to the control of other
governments, including 29 to Pakistan, 7 t¢ Russia, 5 to Moroceo, § to Great Britain, 4 to France, 4 to Saudi Arabiz, 1 10
Denmark, 1 to Spain, and 1 to Sweden.
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transferees would be treated humanely,®' great concerns rernain that many of those transferred |
will be subjected to indefinite detention without trial, torture and other abuse.’” Further, the
Petitioners note that the United States has no means of enforcing of monitoring comptiiance with
assurances given by the receiving state.*® The Petitioners note that habeas counsel for some of -
the represented detainees have abtained preliminary injunictions from the US courts prohibiting the
Government from removing them from Guantanamo without first giving both counsel and the
court 30 days notice of the intended transter. According to the Petitioners, some of these
petitions are pending, some have been denied, and unrepresented detainees are left with no
iudicial protection from illegal wansfers.’ Based upon these submissions, the Petitioners have '
asked the Commission to expand its precautionary measures to cease sending persons under us
control to third countries where they may be at risk of torture or cruel, inhuman or degrading
treatment, give individuals facing transfer from Guantanamo and their Jawyers, including the
Center for Constitutional Rights as coordinating counsel for the unknown detainees, 30 days
notice before they are transferred, and give individuals facing transfer a real opportunity to
contest the transfer including access to counsel and an independent hearing.

Findings of the Inter-American Commission on Human Rights

After considering the observations of the parties, the Commission has made the ‘
foitowing findings concerning its precautionary measures granted in favor of the detsinees at |
Guantanamo Bay. ‘

With regard to the jurisdictional objections raised by the United States, the Commission -
has already considered and rejected the State’s claims based upon the Commission’s authority
to adopt precautionary measures in respect of non-states parties to the American Convention and
to consider and apply international humanitarian law and does not consider it necessary to
deliberate further on these points.

With respect to the State’s objection to the precautionary measures based upon nofn-
exhaustion of domestic remadies, which was first raised in the State’ s observations of December
17, 2004, the Commission acknowledges the international principle according to which the
international jurisdiction of human rights is intended to reinforce and complement, rather than
replace, domestic jurisdiction, It is for this reason that the rule of prior exhaustion of domestic -
remedies is applied 1o petitions filed before the Inter-American human tights system, in order to
aflow the State 1o resolve the problem under Ks internal law before being confronted with an |
international proceeding, At the same time, it has been recognized by this Commission and other
international adjudicative bodies that the effective exercise of their mandates requires the abifity,
in certain circumstances, to request a state to act or refrain from acting in situations of extreme
gravity or urgency where application of the usual rule of exhaustion of domestic remedies may .
not be appropriate or practicable¥ This arises most frequently where urgent measures are .

" patitioners’ obsarvations of October 20, 2008, p, 10, citing Andrea Koppe! and Elise Labott, U.S. Officials: Gitmo
transfer talks active, CNN, August 9, 2005, available at b:::cp;,’_fmw.cnn_.g_om/ZOOS/USfOB/OQIdetainee.releasefindex!htmi: Rabin

wright and Josh White, U.S. Holding Talks on feturn of Detainees; Administration Close 10 Reaching Agreemerits with 10 Muslim
Governments, Washington Past, August 9, 2008 | :

2 petitioners’ observations of October 20, 2008, pp. 10-11.

3 patitioners' abservations of October 20, 2005, p, 11, citing "Attorney General Alberta Gonzales Said the United
Srates does not Send Detainees to Nations Aliowing Torture, but Once They are Transferred, Can't Ensure Good Treatment,
Miami Merald, March 8, 2006. :

M petiioners’ observations of October 20, 20085, p. 11, citing, fter alia, Abdah v. Bush, No. 04-1254, 2005 WL
711814 {D.02.C. March 28, 2065).

¥ See, e.g., Commission’s Rules of Procedure, Article 25(1) {providing that “In serious and urgent cases, and
whanever necessary according to the information available, the Commission may, on its own initiative or at the request of a
party, request that the State concerned adept precautionary measures 10 prevent irreparable harm to persons”h; Amerlcan
Convention on Human Rights, Art. 83{2] (providing that “{iln cases of extreme gravity and utgeney, and when necessary to avoid
irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under
consideraticn. With respect 1o a case not vet submitted to the Court, it may act at the request of the Commission”); Statute of
the International Court of Justice, Articie 41{1) (providing that *{tlhe Court shall have the powef to indicate, it it considars that
citcumstances so tequire, shy provisional measures which ought to be taken to preserve the respective rights of gither party"};
European Court ¢f Human Rights, Rules of Court {Gctober 2005), Rule 39(1) (providing that "itihe Chamber or, where
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necessary to preserve the tribunal's ability 1o consider a complaint and issue an effective
remedy, for example by avoiding irreparable prejudice to the rights of the parties pending the
determination of a petition or case,”® or where such measures are otherwise necessary to prevent |
jrreparable harm to persons.?” In light of the inherently urgent and vital nature of such measures,
the Commission, like other international bodies,*® has not considered establishment of the
exhaustion of domestic remedies requirement 10 be a precondition for its lengstanding authority ¢
to grant precautionary measures.3® At the same time, the Commission may take into account the |
possible existence and invocation of protective measures at the domestic level in determining
whether to grant or maintain precautionary measures. Consequently, in the present case, the
Commission cannot accept the State’s submission that alleged non-exhaustion of domestic
remedies per se deprives the Commission of jurisdiction to grant or maintain the precauticnary
raeasures in this matter.

With respect to the Commisslon’s request for the State 1o take the urgent measures :
necessary to have the legal status of the detainess st Guantanamo Bay determined by & -

appropraie, its Presidert may, at the request of & party o any other person concerned, or of its own motion, indicats to the
parties any interim measuras which it considers should be adoptad in the interests of the parties or of the proper conduct of the
proceedings before it”); Rules of Procedure of the Human Rights Commitiee, adopted July 26, 1988, Art. 86 (providing that [tihe
Committee may, prior to forwarding its views on the comemunication to the State part congerned, inform the State of its views
whether jnterim measures may be desirable to aveid irreparable damage to the victim of the alleged viclation. in so doing, the
Committes shall inform the State party concerned that such expression of its views on interim measures does not imply a
determination on the merits of the communication”]; Rules of Procedure of the UN Committee Against Torture, UN Doc.
CATIC/#/Rev.4, Art, 10B{1) {providing that “[alt any time after the receipt of a complaint, the Committes, a working group, of
the Rapporteurls) for new complaints and interim measures may ransmit to the State party concerned, for its urgent
consideration, a request that it take such interim measures as the Committee considers necessary to avold irreparable damage o
the victim or victims of alleged violations™}. :

8 See, .g., Case N 12.243, Report N°® 52/01, Juan Raut Garza v. United States, Annual Repaort of the LACHR 2000,
para. 777; WACHR, Fifth Report on the Situation of Human Rights in Guatemala, Doc. OEA/Ser.LAV/IL111 doc.21 rev. (8 April
2001), paras. 71, 72; 1A Court H.8., Case of Jarmnes ef a/. {Trinidad and Tobago), Order of August 29, 1998, "Consideting”
para, 9 {finding that exacuting the beneficiaries of the measures pursvant 1o death sentences before the Commission and the
Court had an oppartunity to decide petitions filed on their behalf would “create an irremediable situation incompatible with the
object and purpose of the Convention, would amount to & disavowal of the authority of the Commission, and would adversely
affect the very essence of the Inter-American system”]. : '

7 See, e.g., A Court H.R,, Lysias Fleury Case, Order for Provisional Measures dated June 7, 2003, "Considering”,
paras, 6, 7 (observing that alm of provisional measures in national legal systems, in general, is to protect the rights of the parties
1o a dispuie, ensuring that the judgment on the merits is not hindeted by their actions pendente fite, but that “the aim of urgent
and provisional measures, in Intarnational Human Rights Law, goes further, inasmuch as, in addition o their essentially preventive
nature, they effectively protect fundamental rights, insofar as they seek to avoid irreparabie damage to persons™).

% See, e.g., ICJ, Case Concerming Avena and other Mexican Nationals [Mexico v. United States), Crder for the
indication of Provisional Measures dated 5 February 2003, Generai List No. 128, para, 58 {stipulating that the granting of
provisional measures under Article 41 of the Court's Statute that requested the United States to ensure that three individuals
related to the cass before the Courl wers ot executad pending the final judgment in the proceedings “in no way prejudgeld] the
question of the jurisdiction of the Court to deal with the merits of the case or any questions relating to the admissibifity of the
Application, ar relating 1o the merits themselves”; Eur, Court H.R,, Case of Gealan v, Turkey, Judgment of March 12, 2003, para.
& (indicating that shortly following the lodging of the application in the case, the Court requested interim measures from the
Government of Turkey 10 ensure that proceedings against the applicant in the State Security Court complied with the due process
protections under Article 6 of the European Convention and to "take ali necessary steps to ensure that the death penalty Is not
carried out so as to enable the Court to proceed effectively with the examination of the admissibility and merits of the applicant’ 3
complaints under the Convention™); UN Human Rights Committse, K.C. {Canadal, Communication No. 486/18982, UN Doc.
COPR/CIAB/DIABE]1 992 (August 17, 1892), para, 5.2 {requesting interim measures under Article 84 of the Committee’ s Rules of
Procedure to defar the author's extradition untif the Committee had an opportunity to consider the admissibility of the issues
placed before i) UN Committes Against Torture, Mafhoud Brada (France), Commungciation No. 185/2002, UN Doc,
CAT/C/A4/D/195/2002 (May 24, 2006), para. 1.2 {requesting pursuant to Article 108(9) of the Committee’ s Rules of Procedure
that the State not deport the complainant to Algeria while fis complaint was cansiderad}.

¥ The Commission's authority to request precautionary measures wes first included in Article 28{2) of the
Commissien’s Regulations adopted in 1980, which provided that "liin urgent cases when it becomes necessary to avoid
irreparable damage to persons, the Commission may request that provisional measures be taken to avoid irreparable demages in
cages where the denounced facts ate true.” See (Current) Regulations of the inter-American Commission on Human Rights,
approved by the Commission at its 680" Meeting, 49" Session, held on Aprfl 18, 1880, in Inter-American Commission on Murpan
Rights, Ten Years of Activities, 1871-1981 {1982} at p. 62, The Commission began reporting on precautionary measures granted
by it beginning in its 1887 Annual Heport. For past summaries of precautionary measures granted by the Commission, ses Annual
Report of the IACHR 1997, 1898, Chapters I{2HAL, Annual Reports of the IACHR 188-2004, Chapters UH{CHT}).
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competent tribunal, the State has argued that the actions of the various tribunals established at
Guantanamo Bay as well as the federal courts of the United States are addressing the concerning
raised by the Commission and therefore that it is "wholly unnecessary and improper for the |
Commission to retain jurisdiction over this proceeding.” in this respect, the Commission observes .
that when it first adopted these precautionary measures in March 2002, the urgency of the
matter arose from the fact that according to available information, the detainees at Guantanamo
8ay remained entirely at the unfettered discretion of the United States government. As no person
under the authority and cantrof of a state, regardless of his or her circumstances, is devoid of
legal protection for his or her fundamentat and non-derogable human rights, the Commission
sonsidered that the rights and protections to which the detainees may be entitled under
international or demestic law could not be said to be the subject of effective legal protection by
the State absent clarification of the legal status of the detainees. Over two years later, the U.B, :
Supreme Court reached essentially the same conclusion in its judgment in the case of Rasul v. °
Bush,*® in which a majority of the Court held that United States cowts have jurisdiction to
consider challenges to the legality of detention of foreign nationals captured abroad in connection
with hostitiies and incarcerated at Guantanamo Bay. The Court's finding in this respect was
based upon, inter alia, the longstanding and fundamental role that the wiit of habeas corpus plays
as 2 means of reviewing Executive detention. In this respect, Mr. Justice Stevens, writing for the
majority, quoted Justice Jackson's statement from his dissenting opinion in the case of
Shaughnessey v, United States ex rel, Mezel, that

"Executive itaprisonmant has long been considered oppressive and lawless since John, at
Runnyrmeds, pledged that no free man shouid be imprisoned, dispossessed, sutlawed, or
exiled save by the judgment of his peers or by the law of the tand. The judges of England
developed the writ of habeas corpus largely to preserve these immunities from executive
restraint, "

Notwithstanding the Supreme Court’s pronouncement, the information before the
Comtnission indicates that over one year since the decision, nearly half of the detainees at
Guantanamo Bay have not been given effective atcess to counsel or otherwise provided with a
fair opportunity to pursue 2 habeas corpus proceeding in accordance with the Supreme Court’'s |
ruling, despite the fact that the purpose of habeas is intended to be a timely remedy aimed at
guaranteeing personal fiberty and humane treatment.*? Moreover, in those habeas petitions that
have been filed, no final determinations have yet been reached as to the legal status of the
detainees or the rights to which they are entitled under domestic or international faw, While the
State argues that the procedures before the Combatant Status Review Board and the
Administrative Review Boards likewise satisfy the Commission’s request, it rereains entirely
unclear from the outcome of those proceedings what the legal status of the detaineas Is or what
rights they are entitled to under international or domaestic law. The information available only
indicates that 558 of the 506 detainees have been found by the Combatant Status Review
Tribunal to be “enemy combatants not entitied to prisoner of war protections.” Accordingly, the
Commission does not consider that these procedures have adeguately responded 1o the concerns
at the base of the Commission’s request for precautionary measures,

in these circumstances, the Commission considers that the urgent situation at
Guantanamo Bay eontinues to exist and, moreover, has been exacerbated by the fact that some .
detainees have been subjected to additional processes and proceedings, including removal to third
countries and trial by military cormmission, while their legal status remains unclear. Based upon
these considerations, the Commission finds that the State has not comptied with this aspect of
the Commission’s request for precautionary measures, that a serious and urgent situation of
irreparable harm to persons remains at Guantanamo Bay, and therefore reiterates its request that
the State take the immediate measures necessary to have the legal status of the detainees at
Guantanamo Bay effectively determined by a competent tribunat.

W1J.5.5.C., Rasul ot af. v. Bush, President of the United States, &7 al., No. 03-334 (June 28, 2004).

Mg, at 8, citing Shaughnessey v, United States ex rel. Mezel, 345 U.5. 206, 218-219 {1963} (Dissenting opinion of
Justice Jackson}.

“? Seg /A Court H.B., Castillo Pasz Case, Judgment of November 3, 1997, Ser. C No. 34, para. 83 {holding that "{t]he
purpose of habeas corpus is not only To guarantee personal Hberty and humane treatment, but also ta prevent disappearance or
failure 1o determine the place of detention, and, ultimately, to ensure the right to life”).
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The Commission has also requestad that the State conduct thorough and impartial
investigations into all aliegations of torture and other ill treatment of detainees under its guthority |
and control and to prosecute individuals who may be responsible for such conduct, including -
those who may be implicated through the doctrine of superior responsibility. In this regard, it has -
tong been emphasized within the inter-American human rights system that states must use the °
means at their disposal to prevent human rights violations and to provide effective remedies for
any violations that do oceur, including undertaking thorough and effective investigations capable
of identifying and punishing persens responsible for human rights infringements. ™ Inresponse to
the Commission’s request, the State has indicated, without significant detal, that several official
reviews of conditions of detention at Guantanamo and elsewhere have been undertaken and that
slfegations of detaines abuse are investigated and those who commit wrongdoing are purished.
The State has also indicated that as of December 2004 major independent investigations at
Guantanamo have documented eight instances of infractions which have resulted in action
ranging from admonishment to court-marshal. :

The Comemission is encouraged by indications that the State has taken some measures to
investigate and prosecute allegations of mistreatment at Guantanamo Bay. At the same time, the -
Comeission remains concerned by the information presented by the Petitioners and available
through the media more generally which suggests that instances of abuse and other inhumane
treatment may be continuing at Guanianamo and that these instances may include the denial of
propsr medical treatment to detainees who have participated in hunger strikes as welt as methods
of interrogation directed at the religious affiliations of certain detainees. The Commission is also
concerned that, according te the State’'s submissions, all of the investigations of abuse at
Guantanamo have been undertaken internally by the Department of Defense, which is the very
institution alleged to be responsible for the instances of abuse, which may call into question the
impartiality of the measures taken. As the Commission has previously found, notwithstanding the
threat or gravity of a situation of ferrorist violence, and regardless of whether it, arises in the
context of armed conflict, the right to humane treatment is a non-derogable right, and the
prohibition against torture constitutes a peremptory norm of international law and therefore may
not be suspendad or restricted under any circumstances.* In light of the serious nature of these
allegations, the Commission reiterates its request that the State take all measures necessary to
thoroughly and impartially investigate, prosecute and punish alf instances of torture and other
mistreatment that may be perpetrated against the detainess at Guantanamo Bay, whether through
methaods of interrogation of otherwise. This must include respect for the prohibition against the
use in any legal proceeding of statements obtained through torture, except against a person
accused of torture as avidence that the statement was made. '

With respect to the Petitioners’ aliegations concerning the transfer or removai of
detainees to third countries in circumstances which do not adequately protect against the
possibility that the transferaes may be subjected to toriure or cther inhuman treatment, the State
has indicated that it takes seriously the principle of non-refoulement, and that its poliey is to -
obtain specific assurances from a receiving country that it will not torture the individual being
transferred to that country and would not transfer a detainee where those assurances are not
sufficient when balanced against an individual's specific claim. The submissions of the Petitioners
conserning transfer agreements allegedly entered into between the United States and certain
Muslim governments appesr 1o support the State’s claims in this regard,

On this issue, the Commission has previously stated that the obligation of non-
refoulement under applicable international instruments is absolute and does not depend upon a
claimant's status as a refugee. This obligation also necessarily requires that persons who may
face a risk of torture cannot be refected at the border or expelled without an adequate,
individualized examination of their ciroumstances even if they do not qualify as refugees, and that
the process requires the strictest adherence to all applicable safeguards, including the right to
have one’s eligibility to enter the process decided by a competent, independent and impartial

3 See, a.g., WA Court H.R., Veldsquez Rodriguez Case, Judgment of 28 July 1988, Series C N® 4, paras, 172-174.

* See |IACHR, Report on Terrorism and Human Rights {2002}, OAS Doc. OEA/Ser.LAV/IELT16 Doc. 5 rev. 1 cormr. (22
Qotober 20023, para. 216, :

% Ses, e.g., UN Convention Against Torture, Article 15 {providing that “lelach State Party shall ensure that any
statement which is established to have been made as a resuit of torture shall not be invoked as evidence in any proceedings,
except against a person accused of torture as evidence that the statement was made”).
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decision-maker, through a process which is fair and transparent.®® The Commission has also -
specifically stated that

{flor persons who have been subject to certain forms of persesution, such as torture,
return fo their home country would place them at a risk which is impermissible under
internationa! law. As noted above, the prohibition of torture as a norm of jus cogens--as
codified in the American Declaration generally, and Article 3 of the UN Convention
against Torture in the context of expulsion--applies beyond the terms of the 1951
Convention. The fact that a person is suspected of or deemed to have some refation to
terrorism does not modify the obligation of the State to refrain from return where
substantial grounds of & real risk of inhuman treatment are at tssue.*’

There i no question that transferring or removing a detaines to a country where he or '
she may face a real risk of tortzre or other mistreatment can give rise to a serious and urgent risk
of irreparable harm warranting precautionary measures from this Commission.”® From the
information available to the Commission, which includes judicial decisions from courts in the
United States and findings by the U.S. government itself, at least some of the detainees at
Guantanamo face reaf risks of torture and other mistreatment if removed or transferred 0 other
governments, Further, the information presented indicates that although the United States
government may request assurances from the receiving state, it has no method of enforcing or
maonitoring compliance with these assurances once the detainee is removed, a defect that has
been criticized by other internationat human rights authorities.*® Given the absolute nature of the -
non-refoulement principle and the sericus nature of the consequences if it is not fully respected -
and enforced, the Commission respeetfully requests that the United States take the measures
necessary to ensure that any detainees who may face a risk of torture or other crugl, inhuman or
degrading treatment if transferred, removed or expelled from Guantanamo Bay are provided an
adequate, individualized examination of their circumnstances through & failr and transparent process
before a competent, independent and impartial decision-maker. Where there are substantiat
grounds for believing that he or she would be in danger of being subjected to torture or other
mistreatment, the State should ensure that the detainee is not transferred or removed and that
diplomatic assurances are not used to circumvent the State’s non-refoulement obligation.

Finally, the Commission respectfully requests that the United States provide information
concerning the Petitioners’ allegation that juvenites under the age of 18 continue to ke held by
the United States at Guantanamo Bay and that they have not hesn segregated from the aduit
population or provided with education or rehabilitation assistance.

15 See IACHR, Report on Terrorism and Human Rights {2002), para, 394, citing JACHR, Report on the Situation of
Human Sights of Asylum Seakers within the Canadian Refugee Determination System, OEA/Ser LAV 1086, Dogc. 40 rev., February
28, 2000, paras. 25, 70.

17 IACHR, Report on the Situation of Human Rights of Asylum Seekers within the Canadian Refugee Deze_smination
System, DEA/Ser.LIV/IL106, Doc. 40 rev., February 28, 2000, para. 184. See alsc IACHR, Report on Terrorism and Human
Rights {2002}, para. 306,

¥ Sep, e.g., Case 11.681, Report 7/02, Manichavasgan Suresh v. Canada, Annuat Report of the IACHR 2002, paras. 7,
8. See simitarly UNCAT, Communication No. 195/2002 {France), UN Doc, CAT/CI34/D1195/2002, paras. 1.1, 6.1, 6.2.

# Spe. g.g.. Report of the UN Special Rapporteur on Torture, Theo van Boven, to the General Assembly, UN Doc.
AJS9/324 (July 2, 2002, para, 37{mentioning a number instances in which there were strong Indications that diplomatic
assurances were not respected and indicating that, as a baseline, in circumstances where a person would be returned to a place
where torture is systematic, “the principle of non-refoulement must be strictly observed and dipiomatic agsurances shouid not be
resorted 10”); Report of the UN Independent Expert on the protection of human rights and fundamental freedorns while countering
terrorism, Robert K. Goidman, UN Doc. E/CN.4/2008/103 (February 7, 2005), paras. 58-61 {noting that unkke assurances on the
use of the death penalty or trial by a military court which are readily verifiable, assurances against torture and other sbuss require
constant vigitance by competent and independent personnal and that the mere fact that such assurances are sought is & tacit
admissian by the sending State that the transferred person is indeed at risk of being tortured or ifi-treated, and concluding that
“Igliven the absoiuts obligation of States not to expose any person to the danger of tarture by way ot extradition, expuision,
deportation, or other transfer, diplomatic assurances should not be used to circumvent that non-refoulament obligation”}. See also
Huraan Rights Committes, UN Doc. CCPR/C/SWE, para, 12.
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Summary of Precautionary Measures Reqguest

Based upon the foregoing findings, the Commissicn respectfully request that Your
 Excellency’s Government: ' : ‘

1. take the immediate measures necessary to have the legal
status of the detsinees at Guantanamo Bay effectively .determined by a
cornpetent tribunal;

2. take all measures necessary to thoroughly and impartially
investigate, prosecute and punish all Instances of torture and other
mistreatment that may be perpetrated against the detainess at Guantanamo
Bay, whether through methods of interrogation of otherwise, and to ensure
respect for the prohibition against the use in any legal proceeding of staiements
obtained .thruu‘gh torture, except against a persen accused of torture as
evidence that the statement was made; '

3. take the measures necessary to ensure that any detainees who
may face 8 risk of torture or other cruel, inhuman or degrading treatment if
transferred, removed or expelied from Guantanamo Bay are provided an
adequate, individualized examination of their. circumstances through a fair and -
iransparent process before a competent, independent and tmpartial decision-
maker. Where there are substantial grounds for believing that he or she woutd
be in danger of being subjected. to torture oF other mistreatment, the State
should ensure that the detainee is not transferred or removed and that
diplomatic assurances are not used to circumvent the State’s non-refoulement
obligation.

, The Cormmiission notes that during its last hearing on these measures on October 20,
2005, your government's representative declinad to make any oral representations, and that the
State indicated in its October 19, 2005 written representations that it intends 1o defer further
formal participation in the matter untif the international law requirement of exhaustion of domestic
remedies has been fulfiled. The Commission regrets the stance taken by the United States and .
hopes that it will reconsider its position in Jight of the Commission’s findings in this matter and
the important role that the State’s participation in this and other procaedings before the
Commission plays in reinforcing the protection of fundarnental rights in our Hemisphere,

n ifs communication to the United States, the Commission asked that the State provide
information cohcerning compliance with. its precautionary measures, together with the
additional information requested, within 30 days.

Sincerely yours,

Clare K. Roberts
President
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BRIEF OF
HLS ADVOCATES FOR HUMAN RIGHTS
AND THE
GLOBAL JUSTICE CENTER
AS AMICI CURIAE
IN SUPPORT OF THE APPLICATION OF THE

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS!

l. BACKGROUND
A Statement of Identity and Interest

Harvard Law Student Advocates for Human Rights (“HLS Advocates™) is an officially
registered student-run group at Harvard Law School, operating with the support of the Harvard
Law School Human Rights Program. HLS Advocates promotes human rights and the rule of law
in partnership with non-governmental organizations throughout the world. The views expressed
in this submission do not necessarily reflect the views of Harvard Law School or Harvard
University.

The Global Justice Center is a non-profit, international human rights organization
dedicated to the promotion of social justice and human rights in Brazil and throughout the
Americas through rigorous documentation and distribution of reports on rights abuses, as well as
through the use of international mechanisms for the protection of human rights. The Global

Justice Center is the petitioner of record in some twenty matters before the inter-American

1 No counsel for any party had any role in authoring this brief, and no one other than the amici curiae
provided any monetary contribution to its preparation or submission. Both HLS Advocates and The Global
Justice Center received assistance in the preparation of this brief from the international law firm of Latham
& Watkins LLP.



system for the protection of human rights, and has filed more than 100 denunciations with United
Nations special mechanisms. The Global Justice Center supports increased use of international
mechanisms through intensive courses, on-site training and joint actions at the international level
with local NGOs.

Due to the significance of the issues raised in Winston Caesar v. The Republic of
Trinidad and Tobago (12.147) for people throughout the Americas, HLS Advocates and the
Global Justice Center submit this brief in support of the Application of the Inter-American
Commission on Human Rights Before the Inter-American Court of Human Rights (the
“Commission Application”) filed by the Inter-American Commission on Human Rights (the
“Commission”) on February 26, 2003.

B. Summary of Argument

This brief amici curiae addresses and expands upon certain issues set forth in the
Commission Application. Specifically, after discussing certain jurisdictional issues, this brief
examines the numerous abuses suffered by Mr. Caesar and identifies seven distinct violations by
Trinidad and Tobago (“Trinidad” or the “State”) of Article 5 of the American Convention on
Human Rights (the “American Convention”).” This brief further contends that Mr. Caesar’s
flogging with a cat-o-nine tails, either standing alone or combined with the other abuses suffered,
constitutes “torture” under the American Convention and under international law more generally.

Part 11 of this brief analyzes the issue of jurisdiction and demonstrates that the Inter-
American Court of Human Rights (“this Court” or the “Inter-American Court”) has jurisdiction
to hear the present case pursuant to Articles 62(3) and 78(2) of the American Convention.

Neither the attempts by Trinidad to limit mandatory jurisdiction through its instrument of

American Convention on Human Rights, opened for signature Nov. 22, 1969 (entered into force July 18,
1978).



acceptance in 1991, nor its denunciation of the American Convention in 1998, impedes the
Court’s jurisdiction over this case.

Part 111 explores the abuses suffered by Mr. Caesar and demonstrates that at least seven
instances of abuse by Trinidad constitute individual and discrete occurrences of “cruel, inhuman,
or degrading punishment or treatment” in violation of Article 5 of the American Convention, and
that cumulatively, these abuses unquestionably constitute a violation of Article 5. The abuses by
Trinidad include the following: (1) subjecting Mr. Caesar to degrading and inhumane detention
conditions; (2) failing to provide Mr. Caesar with adequate medical treatment for his ailments,
independent of those resulting from his flogging; (3) prolonging the duration of Mr. Caesar’s
confinement pending his flogging and repeatedly leading him to believe that his flogging was
imminent; (4) deliberately exposing Mr. Caesar, prior to his own flogging, to the anguish of
those persons who had recently been flogged; (5) subjecting Mr. Caesar to flogging with the cat-
o0-nine tails; (6) humiliating Mr. Caesar during the administration of his flogging; and (7) failing
to provide Mr. Caesar with adequate medical treatment for injuries sustained through the
flogging. By addressing each of these abuses separately and finding that each violates Article 5
of the American Convention, this Court can provide clear guidelines governing proper and
improper treatment of prisoners, for the benefit of states parties to the American Convention as
well as individuals living in those states.

Part 1V demonstrates that Trinidad’s flogging of Mr. Caesar with a cat-o-nine tails
constitutes “torture” under international law, either as a single occurrence or combined with the
other abuses suffered by Mr. Caesar.

The Commission Application asserts additional arguments and presents claims for

remedy and restitution. This brief joins in those positions, but does duplicate such efforts.



C. Summary of Relevant Facts®

On November 11, 1983 authorities in Trinidad arrested Mr. Caesar and charged him with
rape. On February 21, 1986, judicial officials committed him to stand trial but the trial was
deferred. Several months later Mr. Caesar went to the Hall of Justice to inquire about his case.
He was first told by authorities that his case had not been called, but later informed that a warrant
had been issued for his arrest. Unsure of his status, Mr. Caesar continued living normally at the
same address. Authorities again arrested Mr. Caesar on September 10, 1991, for failure to
appear in court; they incarcerated him at Golden Grove Prison pending his trial.

At his trial on January 10, 1992, Mr. Caesar was convicted of attempted rape and
sentenced to 20 years in prison with hard labor, as well as 15 lashes of the cat-o-nine tails under
Trinidad’s Corporal Punishment (Offenders Over Sixteen) Act of 1953. Mr. Caesar filed an
application for leave to appeal this ruling on November 26, 1993, and on February 28, 1996, the
Court of Appeal of Trinidad and Tobago refused this application without explanation.

Between September 10, 1991 and February 28, 1996, Mr. Caesar was incarcerated at
Golden Grove Prison and subjected to substandard conditions. Prison officials placed him in a
hot and crowded cell with four to five men; he slept on the floor on a thin mat, had no toilet
facilities and had to use a common “slop pail.” Shortly after the Court of Appeal refused his
application, Mr. Caesar was transferred to the Port of Spain Prison and spent 1-2 months in that
prison’s infirmary because he was bleeding heavily and in severe pain as he had developed
chronic hemorrhoids. In June 1996, Mr. Caesar was sent to Carrera Convict Prison, where he

remained until November 1999. Authorities at Carrera imposed similar hardships upon Mr.

This section summarizes the facts pertinent to the arguments set forth in this brief, using information
provided in the Commission Application at pages 10 to 17 and in the affidavit of Winston Caesar which
accompanies the Application as Annex 4. A more complete statement of the facts in this case is set forth in
the Commission Application, and in the affidavit of Mr. Caesar.



Caesar to those he had endured at Golden Grove Prison, forcing him to share a small, hot, and
unventilated cell with four men, sleep on a piece of old carpet, and use a common slop pail. Mr.
Caesar’s health deteriorated significantly during the course of his incarceration. He contracted
tuberculosis, and developed hemorrhoids that caused him to bleed so severely that he refrained
from using the slop pail for fear of losing consciousness. Although prison officials were aware
of his condition, they did not provide him with timely medical attention. In 1992, a doctor told
Mr. Caesar that his hemorrhoids required surgery, but the procedure was postponed for almost
six years, until January 1998.

In addition to these substandard prison conditions, prison officials subjected Mr. Caesar
to severe psychological abuse. On four separate occasions during a period of more than one year
prior to his flogging, authorities placed Mr. Caesar in a special cell designated for inmates that
were awaiting their punishments. After being taken one-by-one to endure corporal punishment,
the inmates were returned to the cell severely injured. As such, Mr. Caesar was forced to witness
firsthand the adverse effects the flogging had on the inmates, who often suffered bleeding from
their wounds and cried openly. As the only inmate not to be subjected to the punishment, Mr.
Caesar would then be returned to his cell without explanation.

On February 5, 1998, almost two years after the confirmation of his sentence and just a
few weeks after his hemorrhoids operation, Mr. Caesar received his sentence of 15 lashes of the
cat-o-nine tails. This prolonged delay violated Trinidadian law, which specifies that corporal
punishment sentences must be carried out within six months of the date of the sentence.* On the

day of his flogging, prison officials took Mr. Caesar to the room where he was to be beaten, and

4 Corporal Punishment (Offenders Over Sixteen) Act of 1953 of Trinidad and Tobago, Chapter 13:04 Laws
of Trinidad and Tobago, art. 6 states, “A sentence of flogging shall be carried out as soon as may be
practicable and shall in no case be carried out after the expiration of six months form the passing of the
sentence.”



told him to take off his clothes. The prison doctor then examined him and told the other officials
that Mr. Caesar could be flogged, ignoring Mr. Caesar’s attempts to remind the doctor that he
had just had surgery. Mr. Caesar was made to lie spread-eagled on a metal contraption known to
prisoners as the “Merry Sandy.” Prison officials then bound his hands and feet to the contraption
and covered his head with a sheet, before whipping him with 15 strokes of the cat-o-nine tails.
The cat-o-nine tails is an instrument consisting of a plaited rope made up of nine knotted
thongs of cotton cord approximately 30 inches long. It is designed to bruise and lacerate the skin
of the person being whipped, and to cause intense pain. Mr. Caesar’s flogging took place in the
presence of at least seven men: the prison doctor, the Chief Infirmary Officer at the Port of
Spain Prison, a Prison Supervisor, two other men who Mr. Caesar believed to be from the
Ministry of National Security, and two prison officers. Mr. Caesar lost consciousness during the
course of the flogging, and afterwards required hospitalization for two months. In the infirmary
he received painkillers, but no other medication, for the injuries he sustained, and he continues to
suffer pain in his shoulders as a result of the flogging. Following his hospitalization he returned

to prison, where he remained at least until the taking of his affidavit on October 23, 2002.



1. PRELIMINARY OBJECTIONS
A. This Court Properly Has Jurisdiction Over this Case.

This Court has jurisdiction over the case at bar. Trinidad ratified the American
Convention on Human Rights (the “American Convention”) on May 28, 1991, and recognized
the compulsory jurisdiction of the Court on the same day. Mr. Caesar was first imprisoned after
this date.

B. Trinidad’s Denunciation of the American Convention Does Not Preclude
Jurisdiction.

Trinidad’s denunciation of the American Convention effective May 26, 1999, does not
preclude this Court’s jurisdiction over this case because all of the violations at issue occurred
before the effective date of Trinidad’s denunciation.

In the Hilaire case, this Court rejected Trinidad’s preliminary objection to the jurisdiction
of the Court, holding:

The facts, to which the instant case refers, occurred prior to the

effective date of the State’s denunciation. Consequently, the Court

has jurisdiction, under the terms of Articles 78(2) and 62(3) of the

Convention, to entertain the present case and render a judgment.”
Similarly, the facts giving rise to Mr. Caesar’s petition pre-date the entry into force of Trinidad’s
denunciation on May 26, 1999.° Mr. Caesar was convicted on January 10, 1992, and his
conviction and sentence were affirmed on February 28, 1996. All four incidences of Mr.
Caesar’s forced witness of the impact of flogging and the unjustified, malicious stay of his own

corporal punishment (in violation of domestic law) occurred prior to February 5, 1998. He was

flogged on February 5, 1998, and he received inadequate medical treatment while hospitalized

> The Hilaire Case, Inter-Am. Ct. H.R. (Ser. C) No. 80 at para. 28 (2001) (Preliminary Objections).

On May 26, 1998, Trinidad notified the Secretary General of the Organization of American States of its
denunciation of the American Convention. According to the terms of Article 78 of the Convention, a
denunciation by a state party shall have effect one year after the date of notification of the denunciation.
See Commission Application at p. 7.



during the two months thereafter. The improper conditions of confinement and the failure to
provide proper medical attention all date back to the commencement of the criminal proceedings
against Mr. Caesar on January 10, 1992. In sum, all of the abuses addressed in this brief
occurred prior to May 26, 1999, the date on which Trinidad’s denunciation of the American
Convention entered into force.

C. Trinidad’s Attempt to Impose Limits on its Instrument of Acceptance Does
Not Preclude Jurisdiction.

Trinidad’s instrument of acceptance attempted to limit the compulsory jurisdiction of this
Court by including an addendum stating that Trinidad only recognized jurisdiction “consistent
with the relevant sections of the Constitution of the Republic of Trinidad and Tobago; and
provided that Judgment of the Court does not infringe, create or abolish any existing rights or
duties of any private citizen.”” However, this limitation has been deemed ineffective. The Inter-
American Court is empowered by Articles 78(2)% and 62(3)° of the American Convention to
exercise compulsory jurisdiction over States Parties with respect to any act that may constitute a
violation of the obligations specified therein, when the act occurred prior to the effective date of
denunciation. In the Hilaire case, this Court made clear that Trinidad cannot limit this Court’s
jurisdiction by way of limitations that are “incompatible with the object and purpose of the

Convention.”*® The Court refused to subordinate the provisions of the Convention to restrictions

! Hilaire, Inter-Am. Ct. H.R. (Ser. C) No. 80 at para. 44.

American Convention on Human Rights, supra note 2, art. 62(3): “The jurisdiction of the Court shall
comprise all cases concerning the interpretation and application of the provisions of this Convention that
are submitted to it, provided that the States Parties to the case recognize or have recognized such
jurisdiction.”

American Convention on Human Rights, supra, art. 78(2): “Such denunciation shall not have the effect of
releasing the State Party concerned from the obligations contained in this convention with respect to any
act that may constitute a violation of those obligations and that has been taken by that state prior to the
effective date of denunciation.”

10 The Hilaire, Constantine and Benjamin et al. Case, Inter-Am Ct. H.R. (Ser. C) No. 94 at para. 15 (2002)
(Judgment), reaffirming its prior rulings in Hilaire, Inter-Am Ct. H.R. (Ser. C) No. 80 at para. 98; The
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that would render inoperative the Court’s jurisdictional role, and consequently, the human rights
protection system established in the Convention.™* To hold that the State’s Constitution as the
Court’s first point of reference, and the American Convention only as a subsidiary parameter,
“would cause a fragmentation of the international legal order for the protection of human rights,

"12° The same

and which would render illusory the object and purpose of the Convention.
reasoning applies to Mr. Caesar’s case, and this Court is therefore competent according to the
terms of Articles 62(3) and 78(2) of the American Convention to hear the present case and to

render its judgment.

Benjamin et al. Case, Inter-Am Ct. H.R. (Ser. C) No. 81 at para. 89 (2001) (Preliminary Objections); and
The Constantine et al. Case, Inter-Am Ct. H.R. (Ser. C) No. 82 at para. 89 (2001) (Preliminary Objections).

Hilaire, Constantine and Benjamin et al., Inter-Am. Ct. H.R. (Ser. C) No. 94 at para.19.
12 Hilaire, Inter-Am. Ct. H.R. (Ser. C) No. 80 at para. 93.
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I11.  TRINIDAD SUBJECTED MR. CAESAR TO AT LEAST SEVEN SEPARATE
FORMS OF ABUSE, EACH OF WHICH CONSITUTES AN INDEPENDENT,
DISCRETE VIOLATION OF ARTICLE 5 OF THE AMERICAN CONVENTION.

A. For the Benefit of Both States and Prisoners, this Court Should Specifically
Identify Each of the Abuses Suffered by Mr. Caesar that Violates Article 5 of
the American Convention.

Due to the wide range of abuses committed against Mr. Caesar by Trinidad, the present
case affords this Court an opportunity to substantially clarify the scope of Article 5 of the
American Convention, ruling on whether certain discrete actions by a state party to the American
Convention constitute cruel, inhuman, or degrading punishment. In so doing, the Court can both
clarify states’ obligations under the Convention and grant prisoners in the Americas (as well as
their advocates) a better understanding of detainees’ rights under the Convention. Hereafter, for
example, both State authorities and prisoners would know whether it is permissible for detained
persons to be subjected to, inter alia, substandard physical conditions, inadequate medical care,
severe psychological suffering, or corporal punishment. Addressing the abuses suffered by Mr.
Caesar at this level of detail would mark a significant advance in international jurisprudence
regarding the treatment of prisoners, and would lend a valuable degree of transparency to the
notion of “humane treatment” guaranteed to detained persons under Article 5 of the American
Convention. For these reasons, amici curiae strongly urge this Court to individually address the
many abuses suffered by Mr. Caesar as potential violations of Article 5, rather than folding these
abuses into a totality-of-the-circumstances standard.

B. At Least Seven Separate Forms of Abuse Endured by Mr. Caesar Violated

His Right to Humane Treatment Under Article 5 of the American
Convention.

As demonstrated by the facts set forth in the Commission Application and its
accompanying Affidavit of Winston Caesar, Trinidad is responsible for a series of abuses against

Mr. Caesar while he was in detention. In the Neira Alegria et al. case, this Court found that:

10



[E]very person deprived of her or his liberty has the right to live in
detention conditions compatible with her or his personal dignity,
and the State must guarantee to that person the right to life and to
humane treatment. Consequently, since the State is the institution
responsible for detention establishments, it is the guarantor of these
rights of the prisoners. 2

Considering the treatment Mr. Caesar endured while in detention, it is clear that Trinidad has
flagrantly violated its duty to guarantee his rights under Article 5 of the American Convention.

Article 5, the “Right to Humane Treatment” provides, in pertinent part, as follows:

1. Every person has the right to have his physical, mental,
and moral integrity respected.
2. No one shall be subjected to torture or to cruel, inhuman,

or degrading punishment or treatment. All persons

deprived of their liberty shall be treated with respect for

the inherent dignity of the human person.

6. Punishments consisting of deprivation of liberty shall have

as an essential aim the reform and social readaptation of

the prisoners.*
There can be little argument that the abuses suffered by Mr. Caesar, taken together, constitute
cruel, inhuman, or degrading punishment in violation of Article 5 of the American Convention.*
We further contend, however, that under international law and this Court’s jurisprudence, each of

the seven autonomous instances of abuse suffered by Mr. Caesar constitutes an independent,

cognizable violation of his right to humane treatment.

B The Neira Alegria et al. Case, Inter-Am. Ct. H.R. (Ser. C) No. 13 at para. 60 (1991) (Preliminary
Obijections).

" American Convention on Human Rights, supra note 2, art. 5.

15 Id.
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1. Trinidad Violated Mr. Caesar’s Article 5 Rights by Subjecting Him to
Physical Conditions of Detention that were Degrading and Inhuman.

The physical prison conditions to which Trinidadian authorities subjected Mr. Caesar
constitute a violation of the right to humane treatment under Article 5 of the American
Convention. In assessing the severity of prison conditions, this Court, the European Court of
Human Rights (“ECHR” or “the European Court”), and the Human Rights Committee (the body
charged with interpreting and applying the International Covenant on Civil and Political Rights,
the “ICCPR Committee”) have considered the cumulative effects of treatment and facilities,
paying particular attention to overcrowding, lack of bedding and unsanitary hygienic facilities.
Based on such criteria, both this Court and the ICCPR Committee have condemned Trinidad for
its consistently poor treatment of prisoners. The physical conditions under which Mr. Caesar
was detained are remarkably similar to those for which Trinidad has previously been called to
account, and these circumstances of incarceration clearly violated Mr. Caesar’s rights under
Article 5 of the American Convention.

This Court recently concluded, on the basis of the evidence offered in the Hilaire,
Constantine and Benjamin et al. case, that overcrowded, unsanitary conditions and other
deficiencies are typical of Trinidad’s prison system.® This Court found that such conditions
“compel the victims to live under circumstances that impinge on their physical and psychological

""" in violation of

integrity and therefore constitute cruel, inhuman and degrading treatment
Article 5. The victims in the Hilaire, Constantine and Benjamin et al. case were subjected to

grossly overpopulated and unsanitary conditions for sustained periods of time, ranging from four

16 Hilaire, Constantine and Benjamin et al., Inter-Am Ct. H.R. (Ser. C) No. 94, at para. 84(1)- 84(n).
ol Id. at para. 169.
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years to nearly twelve years.*® Cells measuring 90 square feet held up to 14 prisoners who were
sometimes forced to sleep sitting or standing up.’® The cells were hot and unventilated, and
lacked adequate toilets, requiring everyone in the cell to use a single bucket, or “slop pail,” that
was emptied only twice a day.”

Similarly, Mr. Caesar for nearly eight years slept on a carpet or thin mat, in a hot,
unventilated, and overcrowded cell, and shared a slop pail with several other inmates. Though
his cell was not as overcrowded as the almost unimaginable conditions described in the Hilaire,
Constantine and Benjamin et al. case, Trinidadian authorities nonetheless subjected Mr. Caesar
to detention conditions that qualify as inhuman and degrading under the standard articulated in
that case. Namely, he was compelled him to live under circumstances that impinged on his
physical and psychological integrity and therefore constituted cruel, inhuman and degrading
treatment?! in violation of Article 5.

This Court’s condemnation of degrading detention facilities in the Hilaire, Constantine
and Benjamin et al. case is only its most recent statement concerning deficient detention
conditions. This Court previously found violations of the right to humane treatment in the Suarez
Rosero Case, where a detainee was held in a 15-square-meter cell shared with 16 others, obliged
to sleep on newspaper, and lacked necessary hygiene facilities. The Court concluded that, “For
all those reasons, the treatment to which Mr. Suarez Rosero was subjected may be described as

cruel, inhuman and degrading” in violation of Article 5(2).%

18 Id. at para. 84(1).

1 See id. at para. 77(c).

2 Id.

2 See id. at para. 169.

2 The Suérez Rosero Case, Inter-Am Ct. H.R. (Ser. C) No. 35 at para. 91 (1997) (Judgment).
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Like Mr. Suarez Rosero, Mr. Caesar was subjected to overpopulated, unsanitary facilities
and lacked bedding or a mattress. He slept on a mat on the floor or on a thin carpet in two
different prisons over a period of nearly eight years. Prison officials deprived him of even
rudimentary toilet facilities, forcing him to endure unhygienic conditions that created significant
risks of the spread of disease as well as the constant stench of human feces, thus further
contributing to the violation of his right to humane treatment. Like the conditions to which Mr.
Suarez Rosero was subjected, Mr. Caesar’s detention conditions may accurately be described as
cruel, inhuman and degrading in violation of Article 5.

The European Court has found that “[w]hen assessing conditions of detention, account
has to be taken of the cumulative effects of these conditions, as well as of specific allegations

made by the applicant.”®

In Dougoz v. Greece the ECHR found that “[t]he serious
overcrowding and absence of sleeping facilities, combined with the inordinate length of the
period during which he was detained in such conditions, amounted to degrading treatment
contrary to Article 3.”** The conditions of detention to which Trinidad subjected Mr. Caesar are
quite similar to those at the Alexandras police headquarters where the applicant in Dougoz was
confined from April 1998 to December 1998, except that Mr. Caesar endured such conditions for
a much longer period, spending almost eight years without bedding in overpopulated cells at
Golden Grove Prison and Carrera Convict Prison. Under the European Court’s standards, Mr.
Caesar’s conditions of confinement clearly qualify as degrading treatment.

The ICCPR Committee has classified such prison conditions as inhuman in several

individual communications concerning Trinidad, concluding that the conditions of confinement

2 Dougoz v. Greece, Eur. Ct. H.R., App. No. 00040907/98 at para. 46 (2001) (Judgment) (Merits and Just
Satisfaction).
4 Id.at para. 48.
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in various sites of detention and imprisonment in Trinidad violate Articles 10 and 7 of the

International Covenant on Civil and Political Rights (“ICCPR™), ® to which Trinidad acceded on

December 21, 1978. For instance, in Neptune v. Trinidad and Tobago, the Committee noted

that:

[T]he author’s claims that he is sharing a 9 by 6 feet cell with six
to nine fellow prisoners, that there are only three beds in the cell,
that there is not enough natural light, that he was aired only half an
hour once every two/three weeks and that the food is inedible...are
not compatible with the requirements of article 10, paragraph 1, of
the Covenant, which stipulates that prisoners and detainees shall be
treated with humanity and with respect for the inherent dignity of
the human person.?

In Xavier Evans v. Trinidad and Tobago, Trinidad detained an inmate for five years in “a cell

measuring 6 by 9 feet, with no sanitation except for a slop pail, no natural light, being allowed

out of his cell only once or twice a week during which he was restrained in handcuffs, and with

wholly inadequate food.”” The ICCPR Committee concluded that that these conditions of

detention, taken together, amount to a violation of Article 10, paragraph 1 of the ICCPR, which

holds: “All persons deprived of their liberty shall be treated with humanity and with respect for

the inherent dignity of the human person.”® The conditions described in Neptune and Xavier

Evans mirror those inflicted upon Mr. Caesar.

26

27

28

International Covenant on Civil and Political Rights, opened for signature Dec. 19, 1966, arts. 7 and 10
(entered into force Mar. 23, 1976). Article 7 states, “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.” Article 10(1) states, “All persons deprived of their
liberty shall be treated with humanity and with respect for the inherent dignity of the human person.”
Trinidad acceded to the First Optional Protocol of the ICCPR (accepting the ICCPR Committee’s
competence to receive individual communications from persons subject to Trinidadian jurisdiction) on
November 14, 1980. Trinidad denounced the First Optional Protocol on June 27, 2000.

Neptune v. Trinidad and Tobago, Communication No. 523/1992, U.N. Doc. CCPR/C/57/D/523/1992 at
para. 9.1 (1996).

Xavier Evans v. Trinidad and Tobago, Communication No. 908/2000, U.N. Doc. CCPR/C/77/D/908/2000
at para. 6.4 (2003).

International Covenant on Civil and Political Rights, supra note 23, art. 10.
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The United Nations has promulgated Standard Minimum Rules for the Treatment of
Prisoners®® (“U.N. Standard Minimum Rules”) that establish the most fundamental
responsibilities of States with regard to those who are detained. This Court has looked to these
rules for guidance in assessing the appropriateness of prisoner treatment. In the Urso Branco
Prison case, for example, this Court deemed it “pertinent and necessary...for conditions at that
penitentiary to be in accordance with applicable international standards for protection of human

»30In Urso Branco this Court looked to the U.N. Standard Minimum Rules as the

rights.
“applicable international standards™” on a variety of issues related to prison conditions, including
its ruling that, “Corporal punishment, punishment by placing in a dark cell, and all cruel,
inhuman or degrading punishments [are] completely prohibited as punishments for disciplinary
offences.”!

The conditions imposed upon Mr. Caesar by Trinidad plainly violate Rules 10, 12 and 19
of the U.N. Standard Minimum Rules. Rule 10 requires that “all accommodation provided for
the use of prisoners and in particular all sleeping accommodation shall meet all requirements of
health.”** Rule 10 further establishes that cells shall have “minimum floor space, lighting,

heating and ventilation.”*®

Trinidad violated this Rule by subjecting Mr. Caesar to severely
overcrowded, unventilated, and hot cells with poor hygienic conditions highlighted by the use of

a common slop pale in lieu of a toilet. Moreover, Rule 19 states that, “Every prisoner shall, in

2 United Nations, Office of the High Commissioner for Human Rights, Standard Minimum Rules for the

Treatment of Prisoners, adopted at the First United Nations Congress on Prevention of Crime and
Treatment of Prisoners, held in Geneva in 1955, and adopted by the Economic and Social Council through
its resolutions 663C (XXI1V) of July 31, 1957, and 2076 (LXII) of May 13, 1977.

%0 See, e.g., The Urso Branco Prison Case, Inter-Am Ct. H.R. (Ser. E) at fn. 5-8 (August 29, 2002)
(Provisional Measures).

3 Id. at para. 10, quoting Standard Minimum Rules for the Treatment of Prisoners, supra note 29, rule

number 31.
% Standard Minimum Rules for the Treatment of Prisoners, supra note 29, rule 10.

3 Id.
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accordance with local or national standards, be provided with a separate bed, and with separate
and sufficient bedding which shall be clean when issued, kept in good order and changed often
enough to ensure its cleanliness.”* The State also violated this condition by depriving Mr.
Caesar of a mattress or bedding. Finally, Rule 12 requires that sanitary installations “be
adequate to enable every prisoner to comply with the needs of nature when necessary and in a
clean and decent manner.”® The State clearly violated this standard by forcing Mr. Caesar to
share an unhygienic slop pail with several other prisoners.

Trinidad has a well-documented history of subjecting its prisoners to poor, often
unconscionable prison conditions. The physical detention conditions to which Trinidad
subjected Mr. Caesar were no exception to this pattern, and they fall far short of the standards of
humane treatment articulated by this Court, the European Court, and the ICCPR Committee, as
well as the standards for prisoner treatment established in the U.N. Standard Minimum Rules.
The conditions under which the State detained Mr. Caesar failed to ensure respect for his human
dignity, and violated his right not to be subjected to cruel, inhuman or degrading treatment under
Article 5 of the American Convention.

2. Trinidad Violated Article 5 by Failing to Provide Mr. Caesar with

Adequate Medical Treatment for His Ailments, Independent of Those
Resulting from His Flogging.

The responsibility of the State for ensuring humane conditions in detention facilities
within its jurisdiction has been clearly recognized by this Court, the ECHR, and the ICCPR
Committee. Though this Court has not previously been asked to rule on whether failure to

provide medical care to prisoners can constitute a violation of Article 5, it follows logically from

3 Id., rule 19

® Id., rule 12. See also rule 15: Prisoners shall be required to keep their persons clean, and to this end they

shall be provided with water and with such toilet articles as are necessary for health and cleanliness.”
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the principle articulated in Neira Alegria® (and from other international jurisprudence) that
while Mr. Caesar was in the State’s custody it was Trinidad’s responsibility to provide him with
adequate medical treatment. Trinidad failed to meet this obligation. While incarcerated, Mr.
Caesar suffered serious health problems such as tuberculosis and chronic hemorrhoids. His
hemorrhoid-related bleeding was so severe that he feared fainting from loss of blood if he used
the slop fail, and in 1996 his condition became so critical that he was placed in the infirmary for
over a month. Though a doctor recommended surgery in 1992, Mr. Caesar did not receive
adequate treatment for his ailments and had to wait six years before finally undergoing surgery
on his hemorrhoids in January, 1998. Trinidad’s failure to provide timely and effective treatment
violated its obligation to ensure humane conditions in its detention facilities, and therefore
violated Mr. Caesar’s rights under Article 5 of the American Convention.

The European Court of Human Rights has expressly recognized the responsibility of
States to provide adequate medical treatment to those in detention. In McGlinchey and Others v.
United Kingdom, the ECHR held that in order to comply with Article 3 of the European

Convention on Human Rights (“European Convention™),*” “

a State must ensure that a person is
detained in conditions which are compatible with respect for her human dignity...and that, given
the practical demands of imprisonment, her health and well-being are adequately secured by,
among other things, providing her with the requisite medical assistance.”® In McGlinchey, the

ECHR found that the United Kingdom contravened the Article 3 prohibition against inhuman

and degrading treatment with respect to the victim, by failing to respond adequately to her

% See Neira Alegria et al., Inter-Am. Ct. H.R. (Ser. C) No. 13 at para. 60.

3 The European Convention on Human Rights, opened for signature November 4, 1950, art. 3 states, “No

one shall be subjected to torture or to inhuman or degrading treatment or punishment.”

% McGlinchey and others v. The United Kingdom, Eur. Ct. H.R., App. No. 00050390/99 at para. 46 (2003)
(Judgment) (Merits and Just Satisfaction).
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dehydration and severe weight loss; these conditions eventually resulted in the victim’s death.*
In the case of Tas v. Turkey®, the ECHR likewise considered an allegation that a State had
breached Article 3 by failing to provide adequate medical treatment to a person in detention. In
Tas, however, the ECHR ruled that because the victim had received “prompt and effective
medical treatment” an Article 3 violation had not occurred.** These two cases demonstrate that
the ECHR has articulated a clear standard under which a State’s failure to provide prompt and
effective medical treatment to a detained person constitutes inhuman and degrading treatment.
The treatment Mr. Caesar received in the present case was plainly not prompt and effective—
Trinidad authorities failed to provide medically necessary surgery for a period of six years, and
Mr. Caesar continues to suffer from hemorrhoid-related bleeding. We urge this Court to adopt a
standard similar to the ECHR’s and, in doing so, to find Trinidad in violation of Mr. Caesar’s
rights under Article 5 of the American Convention.

In Linton v. Jamaica,* the ICCPR Committee found that the failure of a State to provide
sufficient medical treatment to prisoners constitutes cruel and inhuman treatment in violation of
Article 7 of the ICCPR.*® In Linton, the victim had been shot in the hip during an attempt to
escape from prison and, as a result of the inadequate medical treatment he received for his

injuries, was left handicapped.** The Committee found that “the denial of adequate medical care

% See id. at paras. 57-58.

40 Tas v. Turkey, Eur. Ct. H.R., App. No. 00024396/94 (2000), (Judgment) (Merits and Just Satisfaction).

4 Id. at para. 76.

42 Linton v. Jamaica, Communication No. 523/1992, U.N. Doc. CCPR/C/46/D/255/1987, at para. 2.7 (1992).

4 Atrticle 7 of the ICCPR, supra note 23, holds: “No one shall be subjected to torture or to cruel, inhuman or

degrading treatment or punishment. In particular, no one shall be subjected without his free consent to
medical or scientific experimentation.”

4 See Linton v. Jamaica, Communication No. 523/1992, U.N. Doc. CCPR/C/46/D/255/1987, at para. 2.7
(1992).
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after the injuries sustained in the aborted escape attempt of January 1988 constitutes cruel and
inhuman treatment within the meaning of article 7.”*°

In the present case, Trinidad’s failure to provide Mr. Caesar with adequate and timely
treatment for his chronic hemorrhoid condition likewise constituted cruel and inhuman
punishment. Like the victim in Linton, Mr. Caesar endured and continues to endure physical
suffering (including heavy bleeding) as a result of the State’s failure to provide him with timely
medical care. Moreover, in Mr. Caesar’s case the actions of the State were even more egregious,
because his medical ailments were not sustained during an attempt to escape from detention but
were rather an ordinary instance of bad health, no doubt exacerbated by unhygienic prison
conditions such as the shared slop pail. Whereas the ICCPR Committee went so far as to rule
that States must provide adequate medical care to a prisoner even when he is arguably at fault for
his own injuries, this Court is simply asked to find that Trinidad was required to treat the medical
problems that Mr. Caesar developed as a matter of chance, or as a result of his poor detention
conditions.

Trinidad’s failure to provide medical treatment to Mr. Caesar also contradicted the UN
General Assembly’s Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment and the UN’s Standard Minimum Rules for the Treatment of
Prisoners. Under Principle 24 of the Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment, the State is responsible for ensuring that “medical care

and treatment shall be provided whenever necessary. This care and treatment shall be provided

4 Id. at para. 8.5.
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free of charge. Furthermore, the UN’s Standard Minimum Rules for the Treatment of

Prisoners include a number of relevant provisions:

= Rule 22.2: Sick prisoners who require specialist treatment shall be
transferred to specialized institutions or to civil hospitals. Where
hospital facilities are provided in an institution, their equipment,
furnishings and pharmaceutical supplies shall be proper for the
medical care and treatment of sick prisoners, and there shall be a
staff of suitable trained officers.*’

= Rule 24: The medical officer shall see and examine every prisoner
as soon as possible after his admission and thereafter as necessary,
with a view particularly to the discovery of physical or mental
illness and the taking of all necessary measures.*®
= Rule 25.1: [T]he medical officer shall have the care of the
physical and mental health of the prisoners and should daily see all
sick prisoners, all who complain of illness, and any prisoner to
whom his attention is specially directed.”*®
The grossly inadequate medical care afforded Mr. Caesar in the present case meets none of these
international standards. Presuming this Court does not intend to set a standard for proper
treatment of detainees under Article 5 that is lower than the UN’s Standard Minimum Rules, it
should find Trinidad’s failure to provide timely and effective medical treatment a violation of
Article 5 of the American Convention.
3. Trinidad Violated Article 5 by Prolonging the Duration of Mr.

Caesar’s Pre-Flogging Confinement and Repeatedly Leading Him to
Believe That He Would Imminently Suffer Corporal Punishment.

The psychological abuse to which Mr. Caesar was subjected during his pre-flogging

confinement constitutes inhuman treatment in violation of Article 5 of the American Convention.

46 UN General Assembly, 43" Session, “Body of Principles for the Protection of All Persons under Any

Form of Detention or Imprisonment”, Principle 24, adopted by General Assembly resolution 43/173 of 9
December 1988, available at http://www.unhchr.ch/html/menu3/b/h_comp36.htm.
4 Standard Minimum Rules for the Treatment of Prisoners, supra note 29, Rule 22.2
8 Id., Rule 24.

49 Id., Rule 25.1.
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International tribunals have concluded that the mere threat of cruel or inhuman treatment can
itself constitute such treatment. Furthermore, in the case of people scheduled to be executed,
tribunals have ruled that a prolonged delay in carrying out the punishment can qualify as cruel,
degrading, and inhuman treatment. In the present case, Mr. Caesar was subjected to both a
prolonged delay in the execution of his corporal punishment and repeated threats that his
corporal punishment would imminently be carried out. Trinidad’s Court of Appeals confirmed
Mr. Caesar’s sentence more than two years after the application for leave to appeal was filed, and
the flogging occurred a further two years later, in clear violation of Trinidad law.>® This illegal
period of extended waiting was made more painful by the fact that on four separate occasions
prior to his flogging, during a period of over a year, prison officials took Mr. Caesar to the prison
location where corporal punishment was administered without telling him whether he was going
to receive his punishment. They never informed him of when his own sentence would be applied,
and on each of these occasions the other prisoners were flogged while Mr. Caesar was not. By
imposing this treatment, Trinidad authorities subjected Mr. Caesar to a prolonged period of
mental anguish, induced by the looming threat of his impending corporal punishment and
exacerbated by instances in which they deliberately led him to believe that his punishment was
imminent. In doing this, Trinidad kept Mr. Caesar in a state of acute psychological distress* for
an extended period of time.

This Court, the European Court, and the ICCPR Committee have all recognized that the
mere threat of torture or cruel and inhuman treatment can constitute a violation of a victim’s

right to humane treatment, rising in some cases to the level of torture. In the Loayza-Tamayo

%0 See Corporal Punishment (Offenders Over Sixteen) Act of 1953 of Trinidad and Tobago, supra note 4, art.

6, which states, “A sentence of flogging shall be carried out as soon as may be practicable and shall in no case be
carried out after the expiration of six months form the passing of the sentence.”

o See Affidavit of Winston Caesar, paras. 7.3, 7.4, and Commission Application, at p. 15.
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case, this Court found that “intimidation with threats of further violence” against a detained
person was a violation of the victim’s right to humane treatment under Article 5.°* Furthermore,
this Court explicitly recognized in the Cantoral Benavides case that the threat of serious physical
injury is a form of “psychological torture.”®® In the case of Campbell v. Cosans, the European
Court similarly ruled that merely threatening someone with conduct that is cruel or inhuman can
itself constitute cruel or inhuman treatment provided the threat is real and immediate.* The
ICCPR Committee reached a similar conclusion in Miguel Angel Estrella v. Uruguay, classifying
the threat of serious injury as a form of psychological torture.® This Court cited Campbell and
Miguel Angel Estrella in reaching the “conclusion that a true international system prohibiting all
forms of torture has been put in place.”® Under this system, both physical and psychological
torture are recognized as violations of victims’ human rights, and the mere threat of cruelty may
cause sufficient psychological suffering to qualify as inhuman treatment. The psychological
suffering inflicted upon Mr. Caesar in the present case clearly rises to this level. By prolonging
the pre-flogging detention of Mr. Caesar and repeatedly leading him to believe that his corporal
punishment was imminent, Trinidad deliberately caused him tremendous mental anguish.

The jurisprudence of this Court and the European Court clearly establishes that prolonged
detention in anticipation of punishment induces mental anguish that rises to the level of cruel,
inhuman, and degrading treatment. In the Hilaire, Constantine and Benjamin et al. case, this

Court found that Trinidad had subjected prisoners to cruel, inhuman and degrading treatment by

52 The Loayza-Tamayo Case, Inter-Am. Ct. H.R. (Ser. C) No. 33 at para. 58 (1997).

53 See The Cantoral Benavides Case, Inter-Am. Ct. H.R. (Ser. C) No. 69 at para. 102 (2000).

54 Campbell v. Cosans, Eur. Ct. H.R., App. No. 00007511/76 (1982), (Judgment) (Merits).

% Miguel Angel Estrella v. Uruguay, Communication No. 74/1980, U.N. Doc. CCPR/C/OP/2, at paras. 8.3

and 10 (1990).

See Cantoral Benavides, Inter-Am. Ct. H.R. (Ser. C) No. 69 at para. 103, citing Campbell, supra note 54,
and Miguel Angel Estrella v. Uruguay, supra note 55.

56
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forcing them to anticipate punishment over a considerable period of time.”” The victims in
Hilaire, Constantine and Benjamin et al. were detained by the Trinidadian authorities for periods
lasting between four years and eleven years and nine months, from the time of their arrest to the
resolution of their final appeals.”® After the victims were sentenced to death, officials detained
them in cells that were very close to the execution chamber, the door of which was adorned by
drawings of a figure with a rope around its neck and a message that read, “You have come here

to be executed.”®

Officials further taunted the prisoners with questions about their favorite
meals as part of their last wishes during periodic checks of the prisoners’ weight.®® This Court
found that this pre-punishment procedure “both terrorizes and depresses the prisoners—others
cannot sleep due to nightmares, much less eat.”® The constant threat that they may be hanged at
any moment “impinge[d] on their physical and psychological integrity and therefore
constitute[d] cruel, inhuman and degrading treatment.”® The severe mental anguish to which
Mr. Caesar was subjected during his prolonged, illegal pre-flogging confinement similarly
amounted to cruel, inhuman and degrading treatment. For two years he lived with the constant
threat that he could at any time be subjected to the extreme physical suffering associated with

flogging by cat-o-nine tails, a threat made all the more agonizing and real by the State’s

unexplained stationing of him in the pre-corporal punishment prison cells on four separate

occasions.

> Hilaire, Constantine and Benjamin et al., Inter-Am Ct. H.R. (Ser. C) No. 94, at paras. 168-69.
%8 Id. at para. 84(1).

> Id. at para. 77(c).

%0 Id.

o Id.

62 Id. at para. 169.
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Like this Court, the ECHR has also concluded that forcing prisoners to endure prolonged
periods of detention awaiting punishment, particularly in the case of executions, causes them to
suffer severe mental anxiety in violation of their right to humane treatment. For instance, in
Tyrer v. United Kingdom, the ECHR concluded that an interval of several weeks between the
applicant’s conviction and the execution of the punishment subjected the defendant to the severe
mental anguish of anticipating the violence he was to have inflicted on him.** In Soering v.
United Kingdom,® the European Court concluded that condemned prisoners in the United States
are subject to tension-ridden waiting periods that extend for many years prior to execution as a
consequence of complex judicial proceedings. The Soering Court clarified that “account is to be
taken not only of the physical pain experienced but also, where there is a considerable delay
before execution of the punishment, of the person’s mental anguish of anticipating the violence
he is to have inflicted on him.”® It is the element of staying the punishment, and the mental and
psychological anguish the stay entails, that was the decisive factor in Soering. This Court
should, in the present case, likewise focus on the stay of Mr. Caesar’s punishment and on the
intense psychological distress he suffered as a result of the length and circumstances of this stay.

Though Mr. Caesar suffered corporal, rather than capital, punishment in the present case,
the length of his pre-flogging detention and the State’s deliberate threats of imminent physical
suffering justify extending the above precedents to the treatment inflicted upon him. Indeed, the
focus of these legal precedents is on the extent of the psychological suffering that the State
inflicts upon the victim; though the type of punishment that the victim is scheduled to endure is

relevant, it is by no means the only consideration. In the present case, there can be little doubt

63 Tyrer v. United Kingdom, Eur. Ct. H.R., App. No. 00005856/72 at para. 33 (1978), (Judgment) (Merits).

64 Soering v. United Kingdom, Eur. Ct. H.R., App. No. 00014038/88 (1989), (Judgment) (Merits and Just
Satisfaction).

6 Id. at para. 100.
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that Trinidad’s actions caused Mr. Caesar excessive metal anguish rising to the level of inhuman
treatment. Counting only the time after his last appeal was turned down, Trinidad detained Mr.
Caesar for a period of two years while he awaited corporal punishment. During this time, he was
on four occasions deliberately subjected to the imminent threat of flogging, an experience which
he described in his affidavit as follows, “It was mental torture waiting for my turn and | was
shaking...l was subjected to the same thing on 3 further occasions... | suffered mental and

%% Trinidad not only violated its own

emotional torture. | was very frightened every time.
corporal punishment legislation by waiting two years (rather than the maximum six months) to
flog Mr. Caesar, but State authorities made the delay an especially painful psychological
experience. Examined in light of the aforementioned international standards, the circumstances
of the stay of Mr. Caesar’s punishment clearly give rise to the conclusion that Trinidad violated
Article 5 of the American Convention by prolonging the duration of his confinement pending the
flogging and repeatedly subjecting him to the real and imminent threat that his corporal

punishment was about to take place.

4. Trinidad Violated Article 5 by Repeatedly Exposing Mr. Caesar to the
Anguish of the Flogging He Was Sentenced to Suffer.

Exposing Mr. Caesar to the suffering and anguish resulting from flogging by the cat-o-
nine tails prior to his own punishment constitutes another independent violation of the right to
humane treatment under Article 5, separate from, but related to, the violation related to delay and
threats of punishment discussed above. Trinidad severely aggravated the psychological
challenges of imprisonment for Mr. Caesar by forcibly exposing him to the suffering of fellow
inmates as they were subjected to corporal punishment. On four different occasions he witnessed

the consequences of their flogging. He could see their wounds bleeding and hear some of them

66 See Affidavit of Winston Caesar, paras. 7.3, 7.4.
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crying in pain as he awaited his own flogging. By deliberately placing Mr. Caesar in these
situations, the State is responsible for violating his right to humane treatment under Article 5 of
the American Convention.

This Court has explicitly recognized psychological torture as a violation of Article 5.°” In
the Cantoral Benavides case, the Court found that a victim of physical torture had also suffered
psychological torture, in part because the victim was forced to listen his brother’s cries as his
brother was beaten by police.®® Likewise, the ECHR in the case of Akkoc v. Turkey found that a
victim’s being “forced to listen to the sounds of other persons being ill-treated” contributed to
her torture in violation of Article 3 of the European Convention.®® In the present case, the
deliberate psychological trauma caused Mr. Caesar when Trinidad repeatedly exposed him to the
physical anguish of other inmates who were flogged likewise constitutes a violation of Article 5.

The ICCPR Committee has recognized that deliberately exposing detained persons to the
anguish of their impending punishments qualifies as cruel and inhuman treatment within the
meaning of Article 7 of the ICCPR. In the case of Linton v. Jamaica, an inmate who had been
sentenced to death was transferred to a death cell and thereafter teased by prison warders who
described in detail every stage of his impending execution.”” In the view of the ICCPR
Committee, the psychological trauma inflicted upon the victim when he was subjected to detailed
accounts of his oncoming punishment constituted cruel and inhuman treatment.”* In the present

case, Trinidad prison officials exposed Mr. Caesar not just to descriptions of the flogging he was

&7 Cantoral Benavides, Inter-Am. Ct. H.R. (Ser. C) No. 69, at para. 104.

68 Id. at paras. 63(f) and 104.

6 Akkoc v. Turkey, Eur. Ct. H.R., App. Nos. 00022947/93 ; 00022948/93 at paras. 25, 117 (2000) (Judgment)
(Merits and Just Satisfaction).

o Linton v. Jamaica, Communication No.255/1987, U.N. Doc. CCPR/C/46/D/255/1987, at para. 2.6 (1992).

n Id. at para. 8.5.
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scheduled to endure, but also to the physical scars and suffering of fellow prisoners who had just
been lashed. By repeatedly exposing Mr. Caesar to the anguish he would suffer as a result of the
flogging, the State deliberately caused him tremendous psychological suffering and violated his
rights under Article 5 of the American Convention.

5. Trinidad Violated Article 5 by Subjecting Mr. Caesar to a Flogging by
The Cat-O-Nine Tails.

To date, this Court has not considered whether judicially sanctioned corporal punishment,
standing alone, is a violation of the American Convention. Other international adjudicative
bodies, and many national governments, condemn corporal punishment as a per se violation of
the right to humane treatment under international law, incompatible with basic human rights
standards such as those enshrined in the American Convention. Mr. Caesar’s case provides this
Court an opportunity to condemn corporal punishment as an independent violation of Article 5.

The European Court and the ICCPR Committee have explicitly classified judicial
corporal punishment as a human rights violation. In Tyrer v. United Kingdom, the ECHR
condemned the practice as constituting “institutionalized violence...permitted by the law,
ordered by the judicial authorities of the State and carried out by the police authorities of the
State” in violation of the European Convention.”” Similarly, the ICCPR Committee recently
considered corporal punishment in Trinidad and found that it constitutes cruel, inhuman and
degrading punishment. In Boodlal Sooklal v. Trinidad and Tobago, where the claimant was
sentenced to 12 strokes of the birch in connection with a conviction of sexual intercourse and
serious indecency with minors, the ICCPR Committee strongly condemned corporal punishment:
“[1]rrespective of the nature of the crime that is to be punished, however brutal it may be, it is the

firm opinion of the Committee that corporal punishment constitutes cruel, inhuman or degrading

& Tyrer v. United Kingdom, Eur. Ct. H.R., App. no. 5856/72 at para. 33.
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treatment or punishment contrary to article 7 of the ICCPR. The Committee found that “by
imposing a sentence of whipping with the birch, the State party has violated the author’s rights
under article 7.”® The ruling affirmed the ICCPR Committee’s view in General Comment 20,
that the prohibition on torture and cruel, inhuman, or degrading treatment or punishment
contained in Article 7 of the ICCPR “must extend to corporal punishment, including excessive
chastisement ordered as punishment for a crime or as an educative or disciplinary measure.””
The U.N. Special Rapporteur on Torture has also condemned the use of judicial corporal

punishment in various countries and has sought the dismissal of sentences involving corporal
punishment.” U.N. Special Rapporteur Nigel Rodley has taken the view that:

[Clorporal punishment is inconsistent with the prohibition of

torture and other cruel, inhuman or degrading treatment or

punishment enshrined, inter alia, in the Universal Declaration of

Human Rights, the ICCPR, the Declaration on the Protection of All

Persons from Being Subjected to Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment and the

Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment.”’®

In his 1997 report to the U.N. Human Rights Commission, Mr. Rodley emphasized that he could

not accept:
the notion that the administration of such punishments as stoning
to death, flogging and amputation—acts which would be
unquestionably unlawful in, say, the context of custodial
interrogation—can be deemed lawful simply because the

s Boodlal Sooklal v. Trinidad and Tobago, Communication N0.928/2000, U.N. Doc.

CCPR/C/73/D/928/2000 at para. 4.6 (2000).
“ United Nations Human Rights Committee, General Comment 20, Article 7 (44th sess., 1992), Compilation

of General Comments and General Recommendations adopted by Human Rights Treaty Bodies, UPDATE:
U.N. Doc. HRI/GEN/1/Rev.1 at 14 (1994), para. 5.

“Questions of the Human Right of all Persons subjected to any form of detention or imprisonment, in
particular: torture and other Cruel, Inhuman or Degrading Treatment or Punishment”, Report of the Special
Rapporteur, Mr. Nigel S. Rodley, submitted pursuant to Commission on Human Rights res. 1995/37 B, 10
January 1997, E/CN.4/1997/7.

e Id. at part I.A.
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punishment has been authorized in a procedurally legitimate
manner, i.e. through the sanction of legislation, administrative
rules or judicial order.... Punishment is, after all, one of the
prohibited purposes of torture. Moreover, regardless of which
‘lawful sanctions’ might be excluded from the definition of torture,
the prohibition of cruel, inhuman or degrading punishment
remains.”’’

In addition to the broad international support for classifying corporal punishment as cruel
and inhuman, there is also a wide and growing consensus among state governments that corporal
punishment should be abolished. Since 1997, judicial corporal punishment has been abolished or
declared unconstitutional in several countries, including Jamaica, St. Vincent and the
Grenadines, South Africa and Zambia. In 1997, South Africa abolished corporal punishment as
part of its penal system. Its legislature passed the Abolition of Corporal Punishment Act,
repealing the statutory provisions that permitted judicial and other forms of corporal
punishment.”® Section 1 of the Abolition of Corporal Punishment Act provides that “[a]ny law
which authorises corporal punishment by a court of law, including a court of traditional leaders,

is hereby repealed to the extent that it authorises such punishment.”’

Similarly, Zambia’s
legislature enacted an amendment to its Penal Code in 2003. The stated aim of this law was to
abolish corporal punishment as an available form of punishment.® In a 1997 ruling, a Jamaican

appellate court declared that the law allowing punishments of flogging had lapsed after World

War I, and corporal punishment is no longer practiced in that country.®® The exclusion of

" Id.

8 Amnesty International 1998 Annual Report on South Africa, available at

http://www.amnesty.org/ailib/aireport/ar98/afr53.htm.

7 “Abolition of Corporal Punishment Act,” Act. 33, Reprinted in Government Gazette, VVol. 387, No. 18256,
Republic of South Africa, 5 Sept. 1997, available at http://www.gov.za/acts/1997/a33-97.pdf.

80

Penal Code (Amendment) Act, 2003, available at http://www.hurid.org.zm

8l Amnesty International 1999 Annual Report on Jamaica, available at

http://www.amnesty.org/ailib/aireport/ar99/amr38.htm.
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corporal punishment from different countries’ penal systems demonstrates the growing
consensus in the international community that corporal punishment is contrary to human dignity.
Indeed, a recent study by Amnesty International found that only 31 of the world’s 192 countries
still provide for judicial corporal punishment by national law; judicially-sanctioned punishments
have been carried out in a mere 14 of these countries since 1997.%

The condemnation of corporal punishment, at both international and national levels, is
approaching universal. Mr. Caesar’s case gives this Court an opportunity to add its voice to the
growing international consensus by expressly concluding that flogging by cat-o-nine tails
specifically, and judicial corporal punishment more generally, constitute per se violations of the
right to be free of cruel and inhuman treatment under Article 5 of the American Convention.

6. Trinidad Violated Article 5 by Humiliating Mr. Caesar During the
Administration of the Flogging.

The circumstances under which Trinidad administered Mr. Caesar’s corporal punishment
constitute degrading punishment in violation of Article 5 of the American Convention.
Considering facts less severe than those in the present case, international tribunals have held that
debasing prisoners through degrading punishment contravenes the standards that preserve their
personal dignity and integrity. This Court has yet to address this matter directly in its
jurisprudence, and the present case affords the Court an ideal opportunity to condemn as a
violation of Article 5 punishments that deliberately aim to humiliate and debase prisoners.

In Tyrer, the European Court analyzed whether the circumstances surrounding
punishment with three strokes of the birch were “degrading.”® The victim in Tyrer was whipped

at a police station. Police officers forced the applicant to take down his trousers and underpants

Amnesty International, “Combating Torture: A Manual for Action” (2000), Section 6.4, available at
http://www.amnesty.org/resources/pdf/combating_torture/sections/section6-4.pdf.

8 Tyrer v. United Kingdom, Eur. Ct. H.R., App. no. 5856/72 at para. 29

31


http://www.amnesty.org/resources/pdf/combating_torture/sections/section6-4.pdf

and bend over a table.®* Two policemen held him while a third flogged him in the presence of
the applicant’s father and a doctor.*® The Court found that “the applicant was subjected to a
punishment in which the element of humiliation attained the level inherent in the notion of
‘degrading punishment.””® It reasoned that for a punishment to be “degrading,” the humiliation
or debasement involved must attain a particular level and the assessment is relative since “it
depends on all the circumstances of the case and, in particular, on the nature and context of the
punishment itself and the manner and method of its execution.”® The ECHR concluded that,
“[A]lthough the applicant did not suffer any severe or long-lasting physical effects, his
punishment—whereby he was treated as an object in the power of the authorities—constituted an
assault on precisely that which it is one of the main purposes of Article 3 to protect, namely a

88 In the case of Polay Campos v. Peru, the ICCPR

person’s dignity and physical integrity.
Committee likewise focused on the victim’s human dignity, specifically addressing the way in
which the public nature of a punishment can degrade and debase the person being punished. In
Polay Campos, the ICCPR Committee concluded that displaying a prisoner to the press in a cage
constituted degrading treatment in violation of Article 7 of the ICCPR.%

Here, the Trinidad authorities deliberately administered Mr. Ceasar’s punishment under
circumstances that were even more degrading than those in Tyrer and Polay Campos. They

forced Mr. Caesar to strip and lie naked on a metal contraption, after which prison officers tied

his hands and feet tightly and covered his head with a sheet. Unclothed and disoriented, he was

8 Id. at para. 10.

8 Id.

8 Id. at para. 35.

8 Id. at para. 30

8 Id. at para. 33

8 Polay Campos v. Peru, Communication N0.577/1994, U.N. Doc. CCPR/C/61/D/557/1994 at para. 8.5
(1998).
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then flogged with the cat-o-nine tails. Like the victim in Tyrer, Mr. Caesar was treated as “an
object in the power of the authorities,” and suffered corporal punishment under humiliating
circumstances that amounted to degrading punishment. Moreover, like the treatment inflicted
upon the victim in Polay Campos, Trinidad further debased Mr. Caesar showcasing his
punishment before a number of people. Trinidad flogged him in the presence of the prison
doctor, two prison officers, the Chief Infirmary Officer, the Prison Supervisor and two other
strangers—most of whom played no role in actually administering the corporal punishment.
Trinidad thus debased Mr. Caesar in two ways during the course of his flogging: by treating him
as an object, solely at the mercy and whim of State power; and by converting his humiliation and
objectification into a public spectacle. These circumstances showed a callous disregard for Mr.
Caesar’s human dignity and were sufficiently degrading to constitute an independent violation of
Trinidad’s obligations under Article 5 of the American Convention.
7. Trinidad Violated Article 5 by Failing to Provide Mr. Caesar with
Adequate Medical Treatment for Injuries Sustained During his
Flogging.

As Mr. Caesar’s sole source of medical treatment while in prison, the State had an
obligation to provide him with medical attention for the injuries that resulted from his flogging.
Though his pain was temporarily dulled by the provision of painkillers, the State provided no
further medical assistance to Mr. Caesar. Trinidad provided no treatment for his wounds,
leaving them slow to heal and susceptible to infection, and to this day Mr. Caesar feels pain in
his shoulders as a result of the flogging. Beyond placing him in the infirmary, the State had no
regard for Mr. Caesar’s severely weakened state, brought on by the combined effects of his
hemorrhoid surgery and his flogging. In failing to provide Mr. Caesar with adequate medical
treatment for injuries sustained during the flogging, the State violated his right to humane

treatment under Article 5 of the American Convention.
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In the case of Ilhan v. Turkey,®® the European Court found that inadequate medical
treatment following physical abuse of a detainee amounted to torture in violation of Article 3 of
the European Convention. In that case, agents of the State kicked and beat the detained victim,
and struck him with a rifle® They then waited 36 hours before providing him medical
treatment, leading the Court to find that, “[h]aving regard to the severity of the ill-treatment
suffered by Abdillatif Ilhan and the surrounding circumstances, including the significant lapse in
time before he received proper medical attention, the Court finds that he was a victim of very
serious and cruel suffering that may be characterised as torture” in violation of Article 3’s
prohibition of torture and inhuman or degrading treatment or punishment.*? In the present case,
as in Ilhan, Mr. Caesar received inadequate medical care in response to injuries inflicted by
agents of the State. After flogging him to a state of unconsciousness, Trinidad provided only
painkillers as treatment for injuries so serious that they required Mr. Caesar to remain in the
infirmary for a period of two months following his punishment.

The ICCPR Committee has found that depriving detainees of medical attention for
injuries inflicted by agents of the State amounts to cruel and inhuman treatment. In Essono Mika
Miha v. Equatorial Guinea, ** the ICCPR Committee considered the case of a former civil
servant who had been imprisoned, tortured, deprived of food and water, and denied medical
attention for well over one month.** The Committee stated that the victim “was subjected to

torture at the prison of Bata, in violation of article 7,” and that, “the denial of medical attention

% llhan v. Turkey, Eur. Ct. H.R., App. no. 22277/93 (2000) (Merits and Just Satisfaction).

o Id. at para. 86.

% Id. at 87.

% Essono Mika Miha v. Equatorial Guinea, Communication No. 414/1990, U.N. Doc. CCPR/C/51/D/414
1990 (1994).

o Id. at paras. 2.4-2.5.
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after the ill-treatment in the, or outside the, prison of Bata, amounts to cruel and inhuman
treatment within the meaning of article 7.”* In a similar fashion, Trinidad violated Article 5 of
the American Convention by failing to provide adequate medical treatment to Mr. Caesar for the
injuries sustained during his flogging by agents of the State.

Finally, Trinidad’s failure to provide sufficient medical treatment following Mr. Caesar’s
flogging contravenes the U.N. Standard Minimum Rules, which state in relevant part, “The
medical officer shall see and examine every prisoner as soon as possible after his admission and
thereafter as necessary, with a view particularly to the discovery of physical or mental illness and
the taking of all necessary measures. *° It further contravenes Principle 24 of the UN General
Assembly’s Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, which provides that “medical care and treatment shall be provided whenever
necessary.”®’ The persuasive nature of these international norms, combined with that of the
aforementioned judgments of the ECHR and the ICCPR Committee, provide substantial weight
to the notion that states have an obligation to provide adequate medical treatment to a detained
person who has been injured by State agents. We urge this Court to explicitly recognize this

obligation, and in doing so, to find that Trinidad violated Mr. Caesar’s rights under Article 5 of

the American Convention by failing to provide him adequate treatment following his flogging.

% Id. at 6.4.

% Standard Minimum Rules for the Treatment of Prisoners, supra note 29, Rule 24 (emphasis added).

o UN General Assembly, “Body of Principles for the Protection of All Persons under Any Form of

Detention or Imprisonment,” supra note 46, Principle 24.
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IV.  TRINIDAD’S FLOGGING OF MR. CAESAR WITH THE CAT-O-NINE TAILS
CONSTITUTES TORTURE AND THEREFORE QUALIFIES FOR
EXTRAORDINARY CONDEMNATION UNDER INTERNATIONA LAW.

Part I11(B)(5) of this brief asserted that the flogging of Mr. Caesar constitutes an
independent violation of Article 5 on the basis that the flogging violated Mr. Caesar’s right to
humane treatment. This section argues in Part A that state-sanctioned flogging by means of the
cat-o-nine tails, standing alone, in fact constitutes “torture,” the most severe form of violation
governed by Article 5 of the American Convention. Alternatively, flogging exacerbated by
certain other inflicted abuses present in this case constitutes torture. Part B of this section argues
that, in either case, the classification of Mr. Caesar’s treatment as torture is important because of
the distinctions under international law between torture and other forms of cruel, inhuman or
degrading treatment.

A Trinidad’s Flogging of Mr. Caesar with the Cat-O-Nine Tails Constitutes
Torture.

1. Torture is Differentiated under International Law from Other Forms
of Cruel, Inhuman, or Degrading Treatment.

The UN Convention Against Torture and Other Forms of Cruel, Inhuman, or Degrading
Treatment or Punishment (“Torture Convention”) defines torture as “any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as...punishing him for an act he or a third person has committed.”® The essence of
torture, as distinct from other forms of cruel, inhuman and degrading treatment, is (1) the severity

of the ill-treatment, measured by the ‘intensity test’; and (2) the notion that a special stigma

% United Nations, Convention Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment

or Punishment, opened for signature Feb. 4, 1985, art. 1(1) (entered into force June 26, 1987). Trinidad has
not signed the Torture Convention.
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should attach to deliberate inhuman treatment.* In Ireland v. United Kingdom, the ECHR
concluded that “it was the intention that the [European] Convention, with its distinction between
‘torture’ and ‘inhuman or degrading treatment,” should by the first of these attach a special
stigma to deliberate inhuman treatment causing very serious and cruel suffering.” ' Torture is
thus distinguished from other forms of cruel, degrading and inhuman treatment as a matter of
degree and kind; it is both intentional and more severe.
In the Loayza Tamayo case, this Court adopted the “intensity test,” first established in the

Ireland case, to distinguish between “torture” and “cruel, inhuman and degrading treatment”:

The violation of the right to physical and psychological integrity of

persons is a category of violations that has several gradations and

embraces treatment ranging from torture to other types of

humiliation or cruel, inhuman and degrading treatment with

varying degrees of physical and psychological effects caused by
endogenous and exogenous factors.'%*

The Loayza Tamayo case further demonstrates that this Court focuses on both the physical and
psychological integrity of the victim in deciding whether a particular instance of cruel and
inhuman treatment rises to the level of torture.!®* Simply and unanimously stated by the U.N.

General Assembly, such treatment amounts to torture if it is “an aggravated and deliberate form

% See, e.g., Ireland v. United Kingdom, Eur. Ct. H.R., App. No. 00005310/71 at para. 167 (1978) (Judgment)
(Merits).
100 Id. (emphasis added)., citing UN General Assembly Resolution 3452 of 9 December 1975, adopted

unanimously. Ireland has become the standard and is reiterated in cases of torture and cruel, inhuman, and
degrading treatment. See, e.g, Aktas v. Turkey, Eur. Ct. H. R. App. No. 24351/94 (2003) at para. 313 (“In
determining whether a particular form of ill-treatment should be qualified as torture, consideration must be
given to the distinction... In addition to the severity of the treatment, there is a purposive element, as
recognized in the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, which came into force on 26 June 1987, which defines torture in terms of the
intentional infliction of severe pain or suffering with the aim, inter alia, of obtaining information, inflicting
punishment or intimidating” (emphasis added)).

101 Loayza Tamayo, Inter-Am. Ct. H.R. (Ser. C) No. 33 at para. 57, citing Ireland at para. 167.

102 See id.
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of cruel, inhuman and degrading treatment or punishment.”*® Here again, the test for torture is
based on two factors: severity and intent.

2. Trinidad’s Flogging of Mr. Caesar, Standing Alone, Meets the Test
for Torture Under International Law.

Beyond holding that flogging is a violation of Article 5, this Court should explicitly hold
that such flogging amounts to torture under international law. Flogging a prisoner with the cat-o-
nine tails is a paradigmatic instance of torture, a repugnant remnant of colonial practices that
serves three principal purposes: (1) the pure infliction of physical pain; (2) the degradation and
dehumanization of the recipient; and (3) the display of state power to its citizens. Flogging with
the cat-o-nine tails is a vicious and deliberate form of punishment that should be labeled
“torture” by this Court.

a. Flogging with the Cat-O-Nine Tails is a Particularly Severe
form of Cruel and Degrading Punishment as it is Designed to
Inflict Maximum Physical Pain and Dehumanize the Victim.

Flogging with the cat-o-nine tails both inflicts severe pain and injury and humiliates and
dehumanizes the victim. The principal function of the cat-o-nine tails is to inflict physical pain.
In the present case, Mr. Caesar was strapped naked with his legs spread to a metal contraption
called the “Merry Sandy.” Once his hands and legs were tightly bound, he was flogged 15 times
with the cat-o-nine tails. The cat-o-nine tails—a device consisting of nine knotted cords attached
to a handle—is specifically designed to lacerate and bruise the flesh of its victim. Tellingly, Mr.

Caesar was flogged in the presence of the prison doctor, Dr. Chen. By providing physician’s

oversight of the flogging of prisoners, the prison authorities demonstrated their anticipation that

103 U.N. General Assembly, 30" Session, “Declaration on the Protection of All Persons from Being Subjected

to Torture and other Cruel, Inhuman or Degrading Treatment or Punishment,” adopted by resolution 3452
(XXX) of 9 December 9 1975, art. 1(2).
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flogging would inflict a level of pain so severe and threatening to the health of the victim that a
physician’s presence was necessary.

Beyond the acute physical pain that it inflicts, flogging with the cat-o-nine tails is a
dehumanizing and humiliating evocation of slavery in the English-speaking Caribbean. The
following passage from "Modernizing Slavery: Investigating the Legal Dimension," recalls that,
even at the beginning of the 19" century, flogging and whipping were recognized as a brutal and
dehumanizing symbol of the master-slave relationship:

The 1824 Order changed the legal terms for slave labor extraction.

It made the use of the whip to coerce labor in the field illegal. The

whip—a focus of slave protests and anti-slavery propaganda—

symbolized the physical brutality, the barely restricted personal

power owners exercised at the workplace, and the archaic nature of

the chattel salve system. To limit its use was a first step to

introducing modern labor extraction methods and it was

recognized as such... The whip embodied the brutality of the

system.*®
While some provisions of the Corporal Punishment (Offenders Over Sixteen) Act of 1953 gave
Trinidad the right to flog convicts, Trinidad did not exercise this right for decades. The
government began practicing corporal punishment in 1993 as part of a trend within English-
speaking Caribbean countries—a trend to which human rights groups reacted with vehement
opposition.’®® By reinstating not just corporal punishment but the practice of flogging with cat-

o-nine tails in particular, Trinidad evoked a singularly dehumanizing remnant of its own past.

The State now exercises the same absolute power over the prisoner—and the same disregard for

104 M. Turner, "Modernizing Slavery: Investigating the Legal Dimension,” New West Indian Guide, Vol. 73,

No.3/4 (1999) (the 1824 Order pertained equally to flogging with the ‘cat-o-nine’). See also, S. Emling,
“Caribbean Islands Try Flogging To Deter Crime: Rights Groups Object, US Takes No Stand,” Cox News
Service (17 Feb. 1997), available at http://www.corpun.com/ttju9702.htm.

105 See, €.¢., Trinidad and Tobago: Corporal Punishment, Amnesty International Al Index: AMR 49/007/2000

(22 June 2000) (“Amnesty International opposes the use of corporal punishment as a violation of the right
not to be subjected to torture or cruel, inhuman or degrading treatment or punishment guaranteed by Article
5 of the Universal Declaration of Human Rights.”)
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his humanity—that the master once did over the slave. The resulting assault on the victim’s
psychological integrity is perhaps just as vicious as the attack on his physical integrity.

In sum, flogging with the cat-o-nine tails satisfies the first part of the test for torture
because it is a particularly severe form of physical and psychological punishment, distinguished
from cruel, inhuman and degrading treatment by virtue of its intensity.

b. Trinidad’s Practice of Flogging with the Cat-O-Nine Tails is
Deliberate.

There can be no doubt that Mr. Caesar’s flogging was an intentional, premeditated act
carried out by agents of the Trinidadian State. Mr. Caesar was sentenced to 15 strokes of the cat-
o-nine tails under the Trinidad and Tobago Corporal Punishment (Offenders Over Sixteen) Act
of 1953, which provides in its Article 6, “Any male offender, above the age of sixteen years, on
being convicted before the High Court of any of the offences mentioned in the Schedule, may be
ordered by the Court to be flogged in addition to any other punishment to which he is liable.*®
On February 5, 1998, prison officials administered Mr. Caesar’s sentence by flogging him 15
times with the cat-o-nine tails. The flogging was a deliberate act, prescribed by the laws of
Trinidad and carried out by State agents, and therefore satisfies the second element of the test for

torture under international law.

3. Trinidad’s Flogging Of Mr. Caesar, Exacerbated By Other Abuses,
Constitutes Torture.

The flogging of Mr. Caesar was exacerbated by other abuses committed by Trinidad.
These additional abuses, many of which constitute independent violations of Article 5 of the
American Convention as set forth earlier in this brief, include: exposure to the suffering of

prisoners subject to flogging; deliberate delay of the flogging; humiliating administration of

106 Corporal Punishment (Offenders Over Sixteen) Act of 1953 of Trinidad and Tobago, supra note 4, art. 6.
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flogging; and failure to provide medical treatment. This Court should find that, at the very least,
the flogging of Mr. Caesar as aggravated by these circumstances amounts to torture.

In an oft-cited passage, Judge Zekia of the ECHR discussed the elements that the
European Court should consider in determining whether the severity of an instance of ill
treatment has been aggravated by other factors that might lead the Court to conclude that the
treatment is severe enough to satisfy the first part of the test for torture:

Admittedly the word "torture” included in Article 3 of the
Convention is not capable of an exact and comprehensive
definition. It is undoubtedly an aggravated form of inhuman
treatment causing intense physical and/or mental suffering.
Although the degree of intensity and the length of such suffering
constitute the basic elements of torture, a lot of other relevant
factors had to be taken into account. Such as: the nature of ill-
treatment inflicted, the means and methods employed, the
repetition and duration of such treatment, the age, sex and health
condition of the person exposed to it, the likelihood that such
treatment might injure the physical, mental and psychological
condition of the person exposed and whether the injuries inflicted
caused serious consequences for short or long duration are all
relevant matters to be considered together and arrive at a
conclusion whether torture has been committed.*”’

Applying Judge Zekia’s formulation to the case before this Court, it is plain that the
severity of Mr. Caesar’s flogging was aggravated by its surrounding circumstances, resulting in
“inhuman treatment causing intense physical and mental suffering.” On four separate occasions
prior to his own punishment, Mr. Caesar was deliberately exposed to the immediate effects of
flogging on others. On each occasion he was led to believe that his own torture was impending,

and forced to witness the anguish of other prisoners after they were subjected to the same

107 Ireland v. United Kingdom, Eur. Ct. H.R., App. No. 00005310/71 at para. A of the separate opinion of
Judge Zekia. See also Selmouni v. France, Eur. Ct. H.R., App. No. 25803/94 at para. 100 (2000)
(““[S]everity’...depends on all the circumstances of the case, such as the duration of the treatment, its
physical or mental effects and, in some cases, the sex, age and state of health of the victim, etc.”).
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torment he was anticipating with dread. In each instance he was returned to his cell with no
explanation, only to continue awaiting his own flogging; this practice exacerbated the
psychological impact of Mr. Caesar’s detention and of the flogging itself. Among the observers
of the flogging was the prison doctor, who was fully aware of Mr. Caesar’s medical history and
his health condition at the time. Mr. Caesar pleaded with him to take his feeble state into
account. But the doctor, like the other prison officers present, ignored these pleas and authorized
the flogging.'® After the flogging, the prison authorities neglected to provide Mr. Caesar with
any medical treatment except painkillers, thus contributing to the long-term physical and mental
suffering of Mr. Caesar.

In light of these reprehensible additional circumstances this Court should find that the
flogging of Mr. Caesar, as exacerbated by surrounding abuses, was sufficiently severe to satisfy

the first element of the test for torture under international law. As the flogging was also

108 The presence of a doctor is in and of itself an egregious violation of medical ethics; it also serves as a

painful reminder of the practice of state-sponsored torture that prevailed in Latin America in the recent
past. Doctors' involvement in torture, of whatever form and degree, is always contrary to medical ethics. In
addition, doctors' involvement in torture is contrary to the Inter-American Convention to Prevent and
Punish Torture (Organization of American States, 1985); the Universal Declaration of Human Rights
(United Nations, 1948); the Body of Principles for the Protection of all Persons under any Form of
Detention or Imprisonment (United Nations, 1988); The Declaration of Geneva (World Medical
Association, 1948); the International Code of Medical Ethics (World Medical Association, 1949); and the
Resolution on Human Rights (World Medical Association, 1990). According to the “UN Principles of
Medical Ethics Relevant to the Role of Health Personnel, particularly Physicians, in the Protection of
Prisoners and Detainees against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment”:

Principle 1: It is a gross contravention of medical ethics, as well as an offence under

applicable international instruments, for health personnel, particularly physicians, to

engage, actively or passively, in acts which constitute participation in, complicity in,

incitement to or attempts to commit torture or other cruel, inhuman or degrading

treatment or punishment... Principle 4: It is a contravention of medical ethics for health

personnel, particularly physicians... b) To certify, or to participate in the certification of,

the fitness of prisoners or detainees for any form of treatment or punishment that may

adversely affect their physical or mental health and which is not in accordance with the

relevant international instruments, or to participate in any way in the infliction of any

such treatment or punishment which is not in accordance with the relevant international

instruments.
See also, Amnesty International, “Doctors and Torture” (2002), available at
http://web.amnesty.org/library/Index’ENGACT750012002?0pen&of=ENG-313.
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unquestionably intentional, this Court should find that, in light of its aggravating circumstances,
the flogging of Mr. Caesar constituted torture.

B. It is Important That This Court Expressly Hold that the Flogging of Mr.
Caesar by Means of the Cat-O-Nine Tails Constituted Torture.

Amici curiae urge this Court to find that the practice of flogging constitutes “torture,” not
mere “cruel, inhuman, or degrading treatment,” because more severe legal consequences attach
to the prohibition of torture.

1. Classifying Mr. Caesar’s Flogging as Torture Would Make His
Treatment a Jus Cogens Violation.

One important reason to classify Mr. Caesar’s flogging as torture is that his treatment
would then constitute a jus cogens violation. Article 53 of The Vienna Convention of the Law of
Treaties defines jus cogens or a peremptory norm in international law as “a norm accepted and
recognized by the international community of States as a whole as a norm from which no
derogation is permitted.”*® The prohibition of torture has achieved the status of jus cogens and
as such is absolute. The American Convention, like the entire body of the international law of
torture, prohibits torture in absolute terms and makes no provisions for exceptions or derogations
therefrom. In its judgment in Prosecutor v. Furundzija, the International Criminal Tribunal for
the Former Yugoslavia (“*1ICTY”) explicitly recognized the prohibition on torture as jus cogens:

[T]he prohibition of torture laid down in human rights treaties
enshrines an absolute right, which can never be derogated from,

not even in time of emergency ... This is linked to the fact... that
the prohibition on torture is a peremptory norm or jus cogens...

109 Vienna Convention on the Law of Treaties, U.N. Doc. A/CONF.39/27 (1969), opened for signature May
23, 1969, 1155 U.N.T.S. 331, art. 53 (entered into force Jan. 27, 1980). See also Nicaragua v. United
States, ICJ Reports 1986 at 100 (affirming jus cogens as an accepted doctrine of international law); and
JHH Weiler, A. Cassese, M. Spinedi (eds), International Crimes of States: A Critical Analysis of the ILC’s
Draft Article 19 on State Responsibility (1989) (discussing recent developments in applying jus cogens
beyond the law of treaties to the law of state responsibility).
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The ICTY described, in the strongest possible terms, the widespread international condemnation
of torture, stating that, “There exists today universal revulsion against torture...This revulsion, as
well as the importance States attach to the eradication of torture, has led to a cluster of treaty and
customary rules on torture acquiring a particularly high status in the international, normative

system.*!

become absolute in the event that this Court holds that such flogging in fact constitutes torture.

The most conspicuous consequence of this higher rank is that the
principle at issue cannot be derogated from by States through
international treaties or local or special customs or even general
customary rules not endowed with the same normative force.*?

Because the prohibition of torture is jus cogens, the prohibition against flogging will

The significance of jus cogens norms has been summarized as follows:

[TThe implications of jus cogens are those of a duty and not of
optional rights... [Jus cogens] obligations are non-derogable, in
times of war as well as peace. Thus, recognizing certain
international crimes as jus cogens carries with it the duty to
prosecute or extradite, the nonapplicability of statutes of limitation
for such crimes, and universality of jurisdiction over such crimes
irrespective of where they were committed, by whom (including
Heads of State), against what category of victims, and irrespective
of the context of their occurrence (peace or war). Above all, the
characterization of certain crimes as jus cogens places upon states
the obligatio erga omnes [obligation ‘flowing to all’] not to grant
impunity to the violators of such crimes.'2

110

111

112

Human Rights:
PROB. 63, 65-66 (1996).

Prosecutor v. Furundzija, ICTY, Case No. IT-95-17/1-T, Judgment, at paras 144, 153 (10 December 1998),
available at http://www.un.org/icty/furundzija/trialc2/judgement/index.htm. See also Prosecutor v. Delalic,
ICTY, Mucic et. al., Case No. IT-96-21-T, Judgment, at para. 454 (16 November 1998); and Prosecutor
v. Kunarac et. al., ICTY, Case. No. 1T-96-23-T, Judgment, at para. 466 (22 February 2001)(holding that
the prohibition of torture constitutes jus cogens). See also Ireland v. United Kingdom, Eur. Ct. H.R., App.
No. 00005310/71 at para. 163; and Aktas v. Turkey, Eur. Ct. H.R., App. No. 24351/94 at para. 310 (2003)
(holding that the prohibition of torture is absolute and non-derogable).
Prosecutor v. Furundzija, ICTY, Case No. IT-95-17/I-T at para. 147.

M. Cherif Bassiouni, Accountability for International Law Crimes and Serious Violations of Fundamental
International Crimes: Jus Cogens and Obligation Erga Omnes, 59 LAW & CONTEMP.



If this Court classifies flogging as torture, Trinidad and other states that practice such flogging
will thus be barred from invoking state privileges and immunities to uphold the practice. These
states will be compelled under international law to take effective measures to stamp out the
practice and to punish those administering it, and those individuals responsible for flogging will
be prosecutable outside the country where the flogging took place. Moreover, Trinidad’s
denunciation of the American Convention—currently in effect—will in the future be no defense
to its continued practice of flogging.

In sum, the prohibition of torture—as jus cogens—supercedes state sovereignty as an
absolute and non-derogable international norm. For this reason, if the Court finds that flogging
with the cat-o-nine tails (either standing alone or in combination with the other abuses suffered)
constitutes torture, this finding will override any state attempt to invoke principles of state
sovereignty to justify its practice of sentencing convicts to flogging.

2. Under the Torture Convention, the Classification of Mr. Caesar’s
Flogging as Torture Has Other Significant Legal Ramifications.

Under the terms of the Torture Convention, states parties to that convention make
important commitments with regard to the extradition, expulsion, and nonrefoulement of persons
who may be subjected to torture. Article 3(1) of the Torture Convention states that, “No State
Party shall expel, return ("refouler") or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture.*®
This provision is a reflection of the international community’s unconditional condemnation of
torture, and an expression of its desire to protect all persons who are threatened with the practice.

States parties commit themselves not to transfer persons, for any reason, to a country where they

13 Convention Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment or Punishment,

supra note 99, art. 3(1).
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may be subject to torture. By classifying flogging as torture, this Court would provide legal
protection under the Torture Convention to anyone who is scheduled to be returned, expelled, or
extradited to a country where he or she faces a sentence of flogging. In the future, persons facing
such a sentence could use this Court’s ruling that flogging constitutes torture to argue that they

should not be returned to a country where the sentence would be carried out.
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V. CONCLUSION

This Court has jurisdiction over the case at bar regarding violations of Article 5 of the
American Convention. Neither Trinidad’s denunciation of the American Convention nor its
attempt to impose limits on its instrument of acceptance preclude jurisdiction.

We urge the Court to find that Trinidad committed seven individual and discrete abuses
amounting to “cruel, inhuman, or degrading punishment or treatment” in violation of Article 5 of
the American Convention, and that cumulatively, these abuses unquestionably constituted a
violation of Article 5.

We further urge the Court to find that Trinidad’s flogging of Mr. Caesar with a cat-o-nine

tails, either standing alone or combined with the other abuses suffered, constituted torture.

Respectfully Submitted,

Michael J. Camilleri
Vice-President
Harvard Law Student Advocates for Human Rights

James L. Cavallaro, Esqg.

Director of International Relations

Global Justice Center;

Associate Director

Harvard Law School Human Rights Program
Lecturer on Law, Harvard Law School
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Introduction

Amicus curiae 1s the International Centre for the Legal Protection of Human Rights
(INTERIGHTS), an international human rights organisation based in the United Kingdom
specialising in the application of international law in domestic and international fora.
INTERIGHTS is a registered charity, independent of all ideologies and governments, which works
to promote the effective use of international human rights standards and procedures. In pursuit of
its goals, INTERIGHTS provides advice on the use of international and comparative law, assists
individuals and organisations in bringing cases before appropriate bodies, disseminates information
on international and comparative human rights law - through its Bulletin, the Commonwealth
Human Rights Law Digest, and databases on international and comparative human rights law
(www.interights.org) - and undertakes training and educational programmes for lawyers and
judges. A critical aspect of INTERIGHTS’ activities involves the filing of amicus curiae briefs
before national and international courts and tribunals. For twenty years INTERIGHTS has been

assisting judges, lawyers, NGOs and victims in cases before national, regional and global tribunals
raising issues of general importance concerning the interpretation of fundamental rights. This brief
is submitted in the belief that this is one such case.

This amicus curiae brief is limited to the question whether judicial corporal punishment constitutes
cruel, inhuman or degrading punishment or treatment (CIDPT), in accordance with Article 5 of the
American Convention on Human Rights (hereinafter “the American Convention” or the
“Convention”). It does not, of course, address the particular facts of the case before the Court.! Nor
does it address the relevant doctrine and jurisprudence from the Inter-American system, addressed
in the Application of the Commission. Rather, the purpose of this brief is to draw to the Court’s
attention the approach of other international human rights bodies, and national courts, in giving
effect to virtually identical provisions of international instruments and national laws in relation to
cruel, inhuman or degrading treatment or punishment. It provides information, which it is hoped
might assist the Court, in relation to the approach reflected across a growing body of international
and national jurisprudence on judicially sanctioned corporal punishment as cruel inhuman and
degrading punishment.’

' So far as relevant, this brief proceeds on the basis of the “Statement of facts” presented by the Inter-American
Commission on Human Rights (hereinafter “the Commission”) in its Application to the Court in the present case
dated 26 February 2003. Application of the Inter-American Commission on Human Rights Before the Inter-American
Court of Human Rights in the Case of Winston Caesar v. The Republic of Trinidad and Tobago (12.147), 26 February
2003, Part V (pp. 10-12).

2 Recent Amicus briefs include Holubovd and Others v. the Czech Republic (2004), M.C. v. Bulgaria (2003) and
Nikula v Finland (2001) before the European Court of Human Rights, Al Odah v. United States (2002) and Tachiona
et al v. Mugabe et al (2003) before the United States Court of Appeals and Lawrence et al v Texas (2003) before the
US Supreme Court. INTERIGHTS has a broad docket of cases before international bodies, typically including the
ECHR, Human Rights Committee of the UN and African Commission on Human and Peoples’ Rights. Other briefs
are available at http://www.interights.org/pubs/legalbriefsdefault.asp.
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Structure/Overview of the Brief

The present brief is structured in the following manner. Section A introduces the prohibition of
cruel, inhuman and degrading treatment and punishment in international law, noting that the
prohibition on such treatment or punishment is universal in nature. It is also absolute, and cannot be
justified by any exceptional circumstances — including the nature of the crime committed or the aim
that punishment pursues - nor by reference to the provisions of internal law. Section B notes the
need to adopt an evolutive and dynamic approach to the prohibition, in line with changing
conceptions of humane treatment within society and the international community more broadly.
Section C sets out the basic elements of what constitutes cruel, inhuman and degrading punishment
and distinguishes it from the suffering and humiliation inherent in and incidental to lawful
punishment. Section D, which is the heart of the brief, focuses on the jurisprudence of international
and national bodies in relation specifically to judicial corporal punishment as cruel, inhuman and
degrading punishment.

The conclusion of this brief is that under current international law judicial corporal punishment, by
its very nature, constitutes inhuman and degrading punishment. It should be noted that this does
not, however, preclude the possibility that, in the circumstances of any particular case, judicial
corporal punishment may also amount to torture. As, for example, the United Nations Declaration
against Torture notes, torture is “an aggravated and deliberate form of cruel, inhuman or degrading
treatment or punishment.”” The characterisation of corporal punishment as torture would depend,
essentially, on the Court’s assessment of the severity of the treatment or punishment in light of
prevalent circumstances, such as the duration of the treatment, its physical and mental effects and,
in some cases, the sex, age and state of health of the victim. While there is international support for
the view that corporal punishment may amount to torture,* the focus of this brief is, however, on

judicial corporal punishment as cruel, inhuman and degrading punishment.

Section A The Universal and Absolute Nature of the Prohibition of Cruel, Inhuman or
Degrading Punishment or Treatment in International Law

Article 5 of the American Convention on Human Rights provides, in relevant part:

“1. Every person has the right to have his physical, mental, and moral
integrity respected. No one shall be subjected to torture or to cruel,
inhuman, or degrading punishment or treatment.”

“2. All persons deprived of their liberty shall be treated with respect
for the inherent dignity of the human person.”

? Article 1(2).

* See e.g. UN Human Rights Commission, Resolution 1997/38, 11 April 1997, UN Doc. E/CN.4/1997/38, para. 9;
Resolution 2001/62, 25 April 2001, UN Doc. E/CN.4/2001/62, para. 5. A number of resolutions of the United
Nations Commission on Human Rights for example confirm that “corporal punishment can amount to cruel, inhuman
and degrading punishment or even to torture.”



Every international human rights instrument of general scope, whether regional or universal,
enshrines provisions similar in content to Article 5 of the American Convention. These include the
Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights,
the European Convention on Human Rights, the African Charter on Human and Peoples’ Rights
and the Arab Charter of Human Rights.

These provisions are supplemented by the prohibition on cruel, inhuman or degrading treatment or
punishment in specific international instruments, including Article 16 of the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
which provides:

“Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to torture [...], when such acts are
committed by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official
capacity.”

Cruel, inhuman and degrading treatment or punishment is universally prohibited and condemned.
There is extremely widespread subscription to the forementioned treaties and instruments. The
prohibition is prevalent throughout national legal systems, reflected in constitutional and legislative
provisions and the decisions of national courts (referred to further on in this brief).

Together national and international laws evidence “the almost universal condemnation of the
practice of inhuman treatment.” It is today indisputable that the prohibition of cruel, inhuman and

> Article 5 of the Universal Declaration of Human Rights provides: “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.”

Article 7 of the International Covenant on Civil and Political Rights (hereinafter “ICCPR”) provides in part: “No one
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”

Article 3 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter
“the European Convention”) provides: “No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

Article 5 of the African Charter of Human and Peoples’ Rights provides: “Every individual shall have the right to the
respect of the dignity inherent in a human being [...]. All forms of exploitation and degradation of man particularly
slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment shall be prohibited.”

Article 13 of the Arab Charter of Human Rights provides: “The State parties shall protect every person in their
territory from physical or psychological torture, or from cruel, inhuman, degrading treatment. (The State parties)
shall take effective measures to prevent such acts; performing or participating in them shall be considered a crime
punished by law” (unofficial translation from Arabic).

6 See also the United Nations Declaration on the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted by the General Assembly on 9 December
1975, Article 2 of which provides in part: “Any act of torture or other cruel, inhuman or degrading treatment or
punishment is an offence to human dignity and shall be condemned as a denial of the purposes of the Charter of the
United Nations and as a violation of the human rights and fundamental freedoms proclaimed in the Universal
Declaration of Human Rights. [...]”

See also Article 3: “No State may permit or tolerate torture or other cruel, inhuman or degrading treatment or
punishment.”

" Prosecutorv. Mucic et al., Case No. IT-96-21-T, Judgment of 16 November 1998, para. 517.



degrading treatment found in the above-mentioned international instruments and declarations is
paralleled by a customary international law norm of the same content and to the same effect. The
prohibition on cruel inhuman and degrading punishment almost certainly falls within the group of
principles described by the International Court of Justice in its Advisory Opinion on Legality of the
Threat or Use of Nuclear Weapons as being “so fundamental to the respect of the human person
and ‘elementary considerations of humanity’ [...]” that they are “to be observed by all States
whether or not they have ratified the conventions that contain them, because they constitute
intransgressible principles of customary international law.”®

This prohibition on treatment or punishment that is cruel, inhuman or degrading is absolute. There
are no exceptions to the prohibition. As recalled below, there can be no justification or excuse for a
violation and no prevailing circumstances, whether in the particular case or in the context of the
state more generally, and no provisions of national law, can justify deviation from this norm.

As a matter of treaty law, this is reflected first in the fact that the provisions prohibiting cruel,
inhuman or degrading treatment or punishment are not subject to the “clawback™ clauses which
apply to some other rights, permitting limitations on account of considerations such as public order,
national security, public morals and health.” The absolute nature of the prohibition is further
confirmed by the fact that none of the above-mentioned instruments provides for derogation in
relation to the prohibition on the basis of national emergency."” Indeed human rights treaties
explicitly exclude from the scope of permissible derogation, inter alia, the provisions on torture,
inhuman or degrading treatment. The United Nations Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, for its part, makes explicit that:

“Exceptional circumstances such as a state of war or a threat of war,
internal political instability or any other public emergency may not
be invoked as a justification of torture or other cruel, inhuman or

degrading treatment or punishment.”"!

The absolute nature of the prohibition of cruel, inhuman and degrading punishment, and the
implications thereof, has been repeatedly emphasized by human rights monitoring bodies. The

8 Legality of the Threat or Use of Nuclear Weapons, ICJ Reports 1996(1), at p. 257, para. 79. See also Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July 2004,
para. 157 (unreported, available at: http:/www.icj-cij.org), given the parallel prohibition in international
humanitarian law of inhuman treatment.

? Under the American Convention, for instance, rights and freedoms such as the freedom to manifest one’s religion or
belief, freedom of expression, right of assembly or freedom of association, freedom of residence and movement may
be subjected to those limitations prescribed by law which are necessary in a democratic society to “protect public
safety, order, health, or morals, or the rights or freedoms of others” (see Articles 12(3); 13(2); 15; 16(2); 22(3)).
Under the ICCPR similar clauses relate to freedom of movement (Article 12), freedom of conscience and religion
(Article 18) and freedom of expression (Article 19).

12 See, e.g., Article 27(2), American Convention on Human Rights; Article 4(2), International Covenant on Civil and
Political Rights; Article 15(2), European Convention of Human Rights.

I Article 3, United Nations Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, GA Res. 3452 (XXX) of 9 December 1975.


http://www.icj-cij.org/

Human Rights Committee has expressly noted that the prohibition of torture and cruel, inhuman
and degrading treatment under Article 7 of the International Covenant on Civil and Political Rights:

“[...] allows of no limitation. [E]ven in situations of public
emergency such as those referred to in article 4 of the Covenant, no
derogation from the provision of article 7 is allowed and its
provisions must remain in force. [N]o justification or extenuating
circumstances may be invoked to excuse a violation of article 7 for
any reasons, including those based on an order from a superior
officer or public authority.”"?

Under the European Convention on Human Rights, the European Court of Human Rights has
observed that:

“Article 3 enshrines one of the most fundamental values of
democratic societies. Even in the most difficult circumstances, such
as the fight against terrorism and organised crime, the Convention
prohibits in absolute terms torture and inhuman or degrading
treatment or punishment. Unlike most of the substantive clauses of
the Convention and of Protocols Nos. 1 and 4, Article 3 makes no
provision for exceptions and no derogation from it is permissible
under Article 15(2), even in the event of a public emergency

threatening the life of the nation.”"

The absolute nature of the prohibition on inhuman treatment and its applicability in all
circumstances, is apparent also from international humanitarian law (IHL) which make clear that
torture, corporal punishment and other measures causing physical suffering are prohibited even in
times of armed conflict."* The specific reference to the prohibition of corporal punishment in
conflict is noteworthy."

12 General Comment No. 20, para. 3. See also Article 3 of the UN Declaration: “[...] Exceptional circumstances such
as a state of war or a threat of war, internal political instability or any other public emergency may not be invoked as
a justification of torture or other cruel, inhuman or degrading treatment or punishment.” See also Committee against
Torture, Summary account of the results of the proceedings concerning the inquiry on Egypt, UN Doc. A/51/44,
paras. 180 ff., in particular para. 222.

3 Labita v. Italy (App. No. 26772/95), Reports 2000-1V, para. 119 [GC]. See also Chahal v. United Kingdom (App.
No. 22414/93), Judgment of 15 November 1996, Reports 1996-V.

4 See Common Atrticle 3 to the Geneva Conventions of 1949, laying down minimum standards of treatment in
relation to non-combatants in non-international armed conflicts and prohibiting “violence to life and person, in
particular [...] cruel treatment and torture” (para. 1(a)) and “outrages upon personal dignity, in particular humiliating
and degrading treatment” (Article 3(1)(c)). See also the grave breaches provisions (Articles 50, First Geneva
Convention; Article 51, Second Geneva Convention; Article 130, Third Geneva Convention and Article 147, Fourth
Geneva Convention) all of which criminalize “torture or inhuman treatment” and “wilfully causing great suffering or
serious injury to body or health.”

'3 In particular, corporal punishment is expressly prohibited by Article 32 of the Fourth Geneva Convention in
relation to civilians: “The High Contracting Parties specifically agree that each of them is prohibited from taking any
measure of such a character as to cause the physical suffering or extermination of protected persons in their hands.
This prohibition applies not only to murder, torture, corporal punishments, mutilation and medical or scientific
experiments not necessitated by the medical treatment of a protected person, but also to any other measures of



The position is the same as a matter of customary international law, both as a matter of human
rights law and as a matter of international humanitarian law. In the words of the European Court of
Human Rights,

“[The] absolute prohibition of torture and of inhuman or degrading
treatment or punishment under the terms of the Convention shows
that Article 3 enshrines one of the fundamental values of [...]
democratic societies [...] and is generally recognised as an
internationally accepted standard.”®

Several consequences flow from the absolute nature of the prohibition which may be worth
emphasising in the context of the present case.

First, the absolute nature of the prohibition means that cruel, inhuman or degrading treatment or
punishment is impermissible no matter what the circumstances of the particular case, including
specifically the victim’s behaviour."” Even the most aberrant behaviour on the part of individuals
cannot justify, or affect the understanding of what constitutes, such treatment or punishment.'® As
the European Court notes:

“[...] Article 3 prohibits in absolute terms torture or inhuman or
degrading treatment or punishment and [...] its guarantees apply
irrespective of the reprehensible nature of the conduct of the person
in question [...].”

Second, there can be no justification for inhuman or degrading punishment on the basis of the
protection of other human rights, or for reasons of public order or prevention or repression of
crime. Specifically, as held by the European Court in 7yrer in relation to the judicial corporal
punishment of a juvenile by birching, the fact that a particular punishment may be believed to a
have a deterrent effect is irrelevant. The Court observed

“[...] a punishment does not lose its degrading character just because
it 1s believed to be, or actually is, an effective deterrent or aid to
crime control. Above all, as the Court must emphasise, it is never
permissible to have recourse to punishments which are contrary to
Article 3, whatever their deterrent effect may be.”"’

brutality whether applied by civilian or military agents.” An express prohibition of corporal punishment is also
contained in the fundamental guarantees provisions of both 1977 Additional Protocols to the Geneva Conventions
(AP 1, Article 75(2)(iii); AP II, Article 4(2)(a)).

16 Soering v. United Kingdom (Appl. No. 14038/88), Judgment of 7 July 1989, Series 4, No. 161, para. 88. The
absolute nature of the prohibition has been recognized by the ECtHR, inter alia, in Ireland v. the United Kingdom
(Appl. No. 5310/71), Judgment of 18 January 1978, Series A, No. 25, para. 163.

17 Ibid. See also Human Rights Committee, Osbourne v. Jamaica (Communication No. 759/1997), Views of 13 April
2000, CCPR/C/68/D/759/1997 (2000), para. 9.1.

8 ECtHR in Chahal v. United Kingdom (App. No. 22414/93), Judgment of 15 November 1996, Reports 1996-V paras.
73-4.



Third, in accordance with general principles of international law, the provisions of domestic law do
not affect the characterisation of measures as inhuman or degrading, and cannot justify the
imposition of such measures. As discussed in more detail in Section D.3 below, the fact that a
certain kind of treatment or punishment is expressly permitted or provided for by domestic
legislation is irrelevant so far as that treatment or punishment violates the prohibition under
international law of cruel, inhuman or degrading punishment.

Section B Need for Evolutive Interpretation of the Prohibition on CIDPT in Light of
International Standards

International and national jurisprudence indicates that an evolutive and dynamic interpretation of
the prohibition of cruel, inhuman or degrading punishment is essential to ensure that it continues to
serve its essential protective purpose. The need for a dynamic interpretation applies to all rights
within human rights law, but its relevance is particularly apparent as regards concepts such as
‘cruel’, ‘inhuman’ or ‘degrading’ which by their nature attempt to reflect contemporary sensibilities
of the relevant community. Developments in circumstances and in attitudes, as reflected inter alia
in shifting practices and penal policy, should be taken into consideration in assessing what
constitutes prohibited punishment. As the prohibition is universal in nature (see Section A above),
it is particularly important to have regard to evolving circumstances and attitudes not only
domestically or regionally but also internationally. Interpreting the American Convention in light of
international and comparative standards will, moreover, ensure that it keeps pace with
developments within the international community of which the region forms part.

The need for a dynamic interpretative approach has consistently been recognized by this Court.”® A
similar approach is taken by the European Court in relation to the European Convention.*! In Tyrer
v. United Kingdom for example, the European Court of Human Rights stated that, in order to
assess the compatibility of corporal punishment with the standards of human rights protection set
forth by the European Convention of Human Rights, the Court “cannot but be influenced by the
developments and commonly accepted standards in the penal policy” of other states.”? The
International Court of Justice for its part has observed that "an international instrument must be

1 Tyrer v. United Kingdom (Appl. No. 5856/72), Judgment of 25 February 1978, Series A, No. 26, para. 31. See also
the Human Rights Committee, in its Concluding observations on Isracl, UN Doc. CCPR/C/79/Add 93 (1998), para.
19, condemning guidelines authorising ‘moderate physical pressure’ to obtain information considered crucial to the
protection of life.

2 See, e.g., Interpretation of the American Declaration of the Rights and Duties of Man Within the Framework of
Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89, 14 July 1989, Series A, No. 10,
paras 37-38. See also the Concurring Opinion of Judge Cancado Trindade in The Right to Information on Consular
Assistance in the Framework of the Guarantees of the Due Process of Law, Advisory Opinion OC-16/99, 1 October
1999, Series A, No. 16.

2 Inter alia, Marckx v. Belgium (Appl. No. 6833/74), Judgment of 13 June 1979, Series A, No. 31; Airey v. Ireland
(Appl. No. 6289/73), Judgment of 9 October 1979, Series A, No. 32; Dudgeon v. United Kingdom (Appl. No.
7525/76), Judgment 22 October 1981, Series A, No. 45.

2 Tyrer v. UK, para. 31, See also Soering v. United Kingdom (supra, note 16), para. 102; Loizidou v. Turkey, 23
March 1995, Series A, No. 310, para. 71.



interpreted and applied within the overall framework of the juridical system in force at the time of

the interpretation."*

Domestic courts, called upon to make similar assessments in the light of constitutionally protected
fundamental rights, have stressed the importance of adopting a dynamic approach when
interpreting constitutional provisions prohibiting cruel, inhuman and degrading treatment or
punishment. The Supreme Court of the United States, for example, called upon to determine the
content of the prohibition of cruel and unusual punishment contained in the Eighth Amendment of
the Constitution of the United States, noted that:

“The basic concept underlying the Eighth Amendment is nothing less
than the dignity of man. While the State has the power to punish, the
Amendment stands to assure that this power be exercised within the
limits of civilized standards. [T]he words of the Amendment are not
precise, and [...] their scope is not static. The Amendment must draw
its meaning from the evolving standards of decency that mark the

progress of a maturing society."**

The Supreme Court of Namibia noted that the question whether a particular form of punishment
authorised by the State should be regarded as cruel, inhuman and degrading punishment inevitably
involves a value judgement, but that:

"[...] [this] is however a value judgement which requires objectively
to be articulated and identified, regard being had to the contemporary
norms, aspirations, expectations and sensibilities of the Namibian
people [...], and further having regard to the emerging consensus of
values in the civilised international community [...]. This is not a
static exercise. It is a continually evolving dynamic. What may have
been accepted as a just form of punishment some decades ago may
appear to be manifestly inhuman and degrading today. Yesterday’s
orthodoxy might appear to be today’s heresy."”

Section C Defining “Cruel, Inhuman or Degrading Punishment or Treatment” (CIDPT)

C.l1 The Basic Elements of CIDPT

The work of international bodies provides considerable and growing jurisprudence on the definition
of the concept of cruel, inhuman or degrading treatment or punishment. Human rights treaties, as
well as ample jurisprudence of human rights bodies (and increasingly domestic and international

2 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports 1971, p. 16, at p. 31.

% Trop v. Dulles, 356 US 86, 100-01 (1958), citing Weems v. United States, 217 US 349.

% Ex parte Attorney General, Namibia: in Re Corporal Punishment by Organs of State, 1991(3) SA 76 (Namibia
Supreme Court), at 861-87A.



criminal tribunals), illustrate what may constitute torture and/or cruel, inhuman and degrading
treatment or punishment.”® The essential characteristics of CIDPT is that it is treatment or
punishment causing suffering of a certain severity, which may be physical or mental in nature.”” A
distinguishing feature is conduct that “violate[s] the basic principle of humane treatment,
particularly the respect for human dignity.””® There is no requirement that the conduct is carried out
pursuant to any particular purpose.?’

The European Commission of Human Rights for example noted that a given treatment or
punishment is inhuman when it “causes severe suffering, mental or physical, which in the particular
situation is unjustifiable.”™ As for degrading treatment, this has been defined by the European
Court as conduct “such as to arouse in [its] victims feelings of fear, anguish and inferiority capable
of humiliating and debasing them and possibly breaking their physical or moral resistance."*' The
Trial Chamber of the International Criminal Tribunal for the Former Yugoslavia for its part
conducted a thorough analysis of international humanitarian law and human rights law standards on
the basis of which it defined inhuman or cruel treatment, in the Celebici case, as:

“[...] an intentional act or omission, that is an act which, judged
objectively, is deliberate and not accidental, that causes serious
mental or physical suffering or injury or constitutes a serious attack
on human dignity.”*?

%6 On jurisprudence, see, e.g., the decisions of the ECtHR in Aydin v. Turkey (App. No. 23178/94), Judgment of 25
September 1997, 25 (1998) EHRR 251, paras 73, 80-7; Aksoy v. Turkey, paras 39-40, 61-4; Selmouni v. France (App.
No. 25803/94), Judgment of 28 July 1990, 29 (2000) EHRR 403 and those of the IACtHR in Castillo Petruzzi and
others v. Peru, Merits, Judgment of 30 May 1999, IACtHR, Series C, No. 52, paras. 192-9. See also Prosecutor v.
Kunarac and 1T-96-23/1 ‘Foca’, Trial Judgment, 22 February 2001 and Appeal Judgment, 12 June 2002; and
Prosecutor v. Furundzija, Case No. IT-95-17/1-T (Trial Judgment), 10 December 1998 and Appeal Judgment, 21
July 2000, in front of the International Criminal Tribunal for the Former Yugoslavia.

¥ Loayza Tamayo Case, IACtHR, Judgment of 17 September 1997. On death penalty absent rigorous standards of
justice as cruel or inhuman treatment, see Ocalan v. Turkey, ECtHR, Merits (Appl. No. 46221/99), Judgment of 12
March 2003.

2 Celibici Judgment, para. 544; Prosecutor v. Blaskic, Case No. IT 95-14-T, Judgment, 3 March 2000, paras. 154-5.

¥ In this respect it is noted that contained for example in the United Nations Convention against Torture is the
requirement that torture be carried out pursuant to one of a number of listed purposes: Cf. Article 1(1). No such
requirement appears in respect of cruel inhuman or degrading treatment or punishment.

% European Commission of Human Rights, Denmark v. Greece, Report of 5 November 1969, Yearbook of the
European Convention on Human Rights X11 (1969), p. 186. (See also D.3 below).

3t [reland v. the United Kingdom (supra, note 16), para. 167.

32 See Prosecutor v. Delalic et al. (Celebici case), Case No. IT-96-21-T, Judgment of 16 November 1998, para. 543
(in relation to inhuman treatment) and para. 552 (in relation to cruel treatment). This definition has been followed
and endorsed in, infer alia, Prosecutor v. Jelesic, Case No. 1T-95-10-T, Judgment of 14 December 1999, para. 41;
Prosecutor v. Blaskic; Case No. IT-45-14-T, Judgment of 3 March 2000, para. 186; and by the Appeals Chamber in
the Celebici Appeal Judgment, Case IT-96-21-A, Judgment of 20 February 2001, para. 424. In the Kunarac case the
crime of outrages upon personal dignity was defined by the Tribunal as: “[...] an intentional act or omission which
would be generally considered to cause serious humiliation, degradation or otherwise be a serious attack on human
dignity, committed with the knowledge of the fact the act or the omission could have that effect.” (Prosecutor v.
Kunarac, Kovac and Vukovic, Case No. IT-96-23-T and IT-96-23/1-T, Judgment of 22 February 2001, para 514).
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C.2 Beyond the Suffering and Humiliation Inherent in Lawful Punishment

A certain element of humiliation and suffering is almost inevitably present in the mere fact that an
individual is convicted of a criminal offence and subject to punishment. Thus not every form of
judicial punishment can automatically be regarded as “cruel, inhuman or degrading.” As noted by
the European Court of Human Rights:

“In fact, in most if not all cases this [element of humiliation and
suffering] may be one of the effects of judicial punishment, involving

as it does unwilling subjection to the demand of the legal system.™

In Tyrer v. United Kingdom, in its discussion of the notion of "degrading punishment" under
Article 3 of the European Convention, the European Court held that, in order for a punishment to
be properly characterised as ‘degrading’, “the humiliation or debasement involved must attain a
particular level and must in any event be other than that usual element of humiliation” inherent in
the fact that the individual is being subjected to punishment by the State.** The same line of
reasoning applies, mutatis mutandis, to the characterization of a given form of punishment as

inhuman or cruel.

Moreover, with regard specifically to corporal punishment, it must be recognized that some
international instruments dealing specifically with torture and cruel, inhuman or degrading
treatment exclude from the ambit of torture proscribed acts resulting in "pain or suffering arising
only from, inherent in or incidental to lawful sanctions."*> However, it is well established that
references to ‘lawfulness’ in human rights instruments — including the Torture Convention and
general human rights treaties - must be understood by reference not only to the strict provisions of
national law but also to principles of international law, including relevant human rights
instruments.

As noted by the Special Rapporteur on torture and cruel, inhuman or degrading treatment or
punishment of the UN Commission on Human Rights,

"[...] the ‘lawful sanctions’ exclusion must necessarily refer to those
sanctions that constitute practices widely accepted as legitimate by
the international community, such as deprivation of liberty through
imprisonment, which is common to almost all penal systems. [...] By
contrast, the Special Rapporteur cannot accept the notion that the
administration of such punishments as stoning to death, flogging and
amputation [...] can be deemed lawful simply because the
punishment has been authorized in a procedurally legitimate manner,
1.e. through the sanction of legislation, administrative rules or judicial
order. To accept this view would be to accept that any physical
punishment, no matter how torturous and cruel, can be considered

33 Tyrer v. United Kingdom (supra, note 19), para. 30.
3% Ibid. See also Campbell and Cosans v. United Kingdom, para. 28.
% See Atrticle 1, UN Convention Against Torture.
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lawful, as long as the punishment had been duly promulgated under
the domestic law of a State. Punishment is, after all, one of the
prohibited purposes of torture. Moreover, regardless of which ‘lawful
sanctions’ might be excluded from the definition of torture, the
prohibition of cruel, inhuman or degrading punishment remains. The
Special Rapporteur would be unable to identify what that prohibition
refers to if not the forms of corporal punishment referred to here.
Indeed, cruel, inhuman or degrading punishments are, then, by
definition unlawful; so they can hardly qualify as ‘lawful sanctions’
within the meaning of article 1 of the Convention against Torture."*

The Special Rapporteur thus makes clear that the mere fact that a particular action is taken in
accordance with internal law does not make it ‘lawful’ for these purposes. In accordance with
general principles of international law (see D.3 below) internal law cannot insulate action covered
by it from any challenge as to its compliance with the human rights obligations of the State. Indeed,
in particular cases human rights bodies have repeatedly found that the imposition of certain
penalties under domestic law has given rise to a violation.”” The key question is whether is the
punishment is ‘lawful,” as opposed to cruel, inhuman and degrading, which must be assessed not
only by reference to the prescriptions of national law but according to the relevant international
standards, as set out below.

% Report of the Special Rapporteur, Mr. Nigel S. Rodley, submitted pursuant to Commission on Human Rights
Resolution 1995/37, 10 January 1997, UN Doc. E/CN.4/1997/7, para. 8. See also e.g. Kemmache v. France (no. 3)
(Appl. No. 17621/91), Judgment of 24 November 1994, Series A, No. 296-C, para. 37, illustrating the concept of
lawfulness in the context of other rights.

37 See e.g. Soering v. United Kingdom (supra, note 16); and Ocalan v. Turkey (supra, note 27). On life imprisonment
without any possibility of early release raising an issue under Article 3 of the ECHR, see the Court’s final decision as
to admissibility in Einhornv. France (App. No. 71555/01), Admissibility decision, 16 October 2001.
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C3 The ‘Circumstances’ - the Punishmentor the Case

As consistently noted by human rights monitoring bodies, in general the assessment of whether
treatment or punishment is cruel, inhuman or degrading punishment depends on all the
circumstances of the case.*® These include, for instance, the sex, age and state of health of the
victim.** The circumstances sud as “the nature and context of the [...] punishment, the manner and
method of its execution, its duration, its physical or mental effects” will also be relevant factors.*
In particular, the “nature, purpose and severity” of the punishment have to be considered in order to
establish if it is cruel, inhuman or degrading.”!

However, consistent with the foregoing, certain forms of punishment have, due to their inherent
characteristics, come to be viewedas per se satisfying the threshold of cruel, inhuman or degrading,
irrespective of the particular circumstances of the case. As set out below, international and national
jurisprudence suggeststhat judicially sanctioned corporal punishment is one such punishment.

Section D Judicial Corporal Punishment as Cruel, Inhuman or Degrading Punishment

It is submitted that judicial corporal punishment constitutes per se a violation of an individual’s
right not to be subjected to cruel, inhuman and degrading treatment or punishment, as contained in
Article 5 of the Convention and other international instruments. In brief, this reflects the essential
nature and purpose of judicial corporal punishment, namely the imposition of severe physical pain
and/or mental anguish by the state which, in the words of some of the national judgments
considered below, necessarily ‘strip the recipient of all dignity and self-respect’ and invade the
‘inviolable dignity’ of the human person. Concerns as to the inherent arbitrariness and
susceptibility to abuse of corporal punishment also characterise the assessment of such punishment
as cruel, inhuman and degrading.

As set out below, the analysis that corporal punishment should at this point in time be considered
cruel, inhuman and degrading is supported both by international jurisprudence on corporal
punishment, and a discemible trend in national jurisprudence holding that corporal punishment
amounts to cruel, inhuman and degrading punishment under national constitutional provisions.

% See Human Rights Committee, Vuolanne v. Finland, 96 ILR 649, at 657. See also European Court of Human
Rights, Soering v. United Kingdom (supra, note 16), para. 100; Ireland v. the United Kingdom (supra, note 16), para.
162; Tyrer v. United Kingdom (supra, note 19), para. 30.

3% Soering v. United Kingdom (supra, note 16), para. 100; Ireland v. the United Kingdom (supra, note 16), para. 162;
Tyrer v. United Kingdom (supra, note 19), paras. 29 and 30.

¥ Ibid.

' In its General Comment on Article 7 of the ICCPR, the Human Rights Committee similarly noted that the
characterization of a given form of treatment or punishment as cruel, inhuman or degrading depends on the “nature,
purpose and severity of the treatment applied” (para. 4).
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D.1  International Standards and Jurisprudence on Corporal Punishment

International human rights bodies have consistently found judicial corporal punishment inconsistent
with the obligation of States not to subject individuals under their jurisdiction to cruel inhuman or
degrading punishment.

The Human Rights Committee, in its General Comment on the scope of the prohibition of cruel,
inhuman and degrading treatment or punishment embodied in Article 7 of the ICCPR, has noted
that

“the prohibition must extend to corporal punishment, including

excessive chastisement ordered as punishment for a crime [...].”*

In its country reports, the Committee has ‘reaffirm[ed] its position that corporal punishment is
incompatible with article 7 of the Covenant.”* An analysis of the jurisprudence of the Human
Rights Committee in individual cases concerning corporal punishment develops this position and
lends strong support to the view that judicially sanctioned corporal punishment by its very nature
has to be considered inherently cruel inhuman and degrading in all circumstances, regardless of the
circumstances of the case or the particular characteristics of the person subjected to such
punishment. In Osbourne v. Jamaica, for example, the Committee found that, by imposing a
sentence of whipping with a tamarind switch, the State party had breached its obligations under
Article 7 ICCPR. The Committee stated that:

"Irrespective of the nature of the crime that is to be punished,
however brutal it may be, it is the firm opinion of the Committee that
corporal punishment constitutes cruel, inhuman and degrading
treatment or punishment contrary to article 7 of the Covenant."*

In Sooklal v. Trinidad and Tobago, the Committee found similarly that the punishment of
birching provided for by the law of Trinidad and Tobago was contrary to the prohibition of cruel,

inhuman and degrading punishment.*

The position of the Human Rights Committee in this respect is shared by, inter alia, the Special
Rapporteur on torture and cruel, inhuman and degrading treatment or punishment of the UN
Commission on Human Rights, who has consistently expressed the view that:

2 Human Rights Committee, General Comment No. 20 (Article 7), 10 April 1992, para. 5. See also e.g. UN Human
Rights Commission, Resolution 1997/38, 11 April 1997, UN Doc. E/CN.4/1997/38, para. 9; Resolution 2001/62, 25
April 2001, UN Doc. E/CN.4/2001/62, para. 5.

# Concluding Observations of the Human Rights Committee, Zimbabwe: 06/04/98, para. 21

# Human Rights Committee, Osbourne v. Jamaica (Communication No. 759/1997), Views of 13 April 2000,
CCPR/C/68/D/759/1997 (2000), para. 9.1. The Committee has reiterated its condemnation of judicial corporal
punishment in a number of other cases: see, e.g., Higginson v. Jamaica (Communication No. 729/1998), Views of 28
March 2002, CCPR/C/74/D/792/1998, para. 4.6; Pryce v. Jamaica (Communication No. 793/1998), Views of 13 May
2004, CCPR/C/80/D/793/1998, para. 6.2.

* Sooklal v. Trinidad and Tobago (Communication No. 928/2000), 2 February 2000, CCPR/C/73/D/928/2000, para.
4.6.
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"[...] corporal punishment is inconsistent with the prohibition of
torture and other cruel, inhuman or degrading treatment or
punishment enshrined, inter alia, in the Universal Declaration of
Human Rights, the International Covenant on Civil and Political
Rights, the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment."*

Similarly, the European Court of Human Rights in the Tyrer case, confronted with instances of
judicially sanctioned corporal punishment of a comparatively less serious nature than those at issue
in the present case, held that:

“The very nature of judicial corporal punishment is that it involves
one human being inflicting physical violence on another human
being. Furthermore, it is institutionalised violence, that is in the
present case violence permitted by the law, ordered by the judicial
authorities of the State and carried out by the police authorities of the
State [...]. Thus, although the applicant did not suffer any severe or
long-lasting physical effects, his punishment - whereby he was
treated as an object in the power of the authorities - constituted an
assault on precisely that which it is one of the main purposes of
Article 3 to protect, namely a person's dignity and physical integrity.
[...] The institutionalised character of this violence is further
compounded by the whole aura of official procedure attending the
punishment and by the fact that those inflicting it were total strangers
to the offender.”™’

The mental suffering that any form of judicial corporal punishment causes to the individual
subjected to such punishment, both during the execution of the punishment and in the period which
almost necessarily elapses between the sentencing of an individual to corporal punishment and the
actual execution of the sentence, is an additional element that leads to the characterisation of
corporal punishment as cruel, inhuman and degrading treatment.

In this respect the European Court of Human Rights noted, in Soering v. United Kingdom, that in
order to assess whether a given punishment is inhuman or degrading

“[...] account is to be taken not only of the physical pain experienced
but also, where there is a considerable delay before execution of the

% Report of the Special Rapporteur, Mr. Nigel S. Rodley, submitted pursuant to Commission on Human Rights
resolution 1995/37, 10 January 1997, UN Doc. E/CN.4/1997/7, para. 11.

4" Tyrer v. United Kingdom (supra, note 19), para. 33.
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punishment, of the sentenced person's mental anguish of anticipating
the violence he is to have inflicted on him.”*®

In the Tyrer case, the relevant domestic legislation provided, in a fashion similar to that in the
present case, that the punishment could not be carried out more than six months after the passing of
the sentence. The Court held that:

"Admittedly, the relevant legislation provides that in any event
birching shall not take place later than six months after the passing of
sentence. However, this does not alter the fact that there had been an
interval of several weeks since the applicant's conviction by the
juvenile court and a considerable delay in the police station where the
punishment was carried out. Accordingly, in addition to the physical
pain he experienced, Mr. Tyrer was subjected to the mental anguish
of anticipating the violence he was to have inflicted on him."*

Accordingly, during the period of time between the passing of sentence and the imposition of the
punishment the individual inevitably experiences mental anguish and feelings of fear in anticipation
of the punishment which may per se render the punishment at issue cruel, inhuman or degrading.

D.2  The Growing Trend towards Recognition of the Impermissible Character of
Judicial Corporal Punishmentin Domestic Legal Systems

This section illustrates that the approach of international human rights bodies highlighted above -
condemning all forms of judicial corporal punishment as cruel, inhuman or degrading punishment -
is increasingly reflected on the national plane. Although a number of countries in the world do still
adopt more or less serious forms of judicial corporal punishment within their criminal law systems,
there are signs of a clear trend towards the recognition of the inherently inhuman and degrading
nature of judicial corporal punishment.

The shifting attitude of the international community towards corporal punishment can be discerned
from an analysis of both relevant domestic legislation and the jurisprudence of domestic courts.
Although the focus of this brief is on comparative standards as reflected in comparative
jurisprudence, it is noteworthy that in the last decade a number of states that until that point still
retained corporal punishment have abolished it through legislation. Examples of recent legislative
change in other Carribbean and Commonwealth countries include: the Abolition of Corporal
Punishment Ordinance 1998, Anguilla, the Corporal Punishment (Abolition) Act 2000, British
Virgin Islands, the Prisons (Amendment) Law 1998, Cayman Islands, the Criminal Law
(Amendment) Act (Act No 5 of 2003), Kenya, the Punishment of Whipping Act 1996, Pakistan (but
still permitted for Hadood crimes) and the Abolition of Corporal Punishment Act 1997, South
Africa. In some cases, where legislation has been enacted only relatively recently, this is the

® Soering v. United Kingdom (supra, note 16), para. 167.
* Tyrer v. United Kingdom (supra, note 19), para. 33
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culmination of a process involving earlier judicial declarations that such punishment was prohibited
under domestic laws and constitutions.

A large number of domestic courts have been called upon to assess the compatibility of laws
permitting corporal punishment of convicted criminals with domestic and international standards of
protection of fundamental rights. As set out below, many have held that the imposition of corporal
punishment, regardless of the circumstances of the case and of the modalities through which it is
carried out, constitutes cruel, inhuman and degrading punishment treatment, and represents a form
of punishment no longer acceptable in a democratic society.

For example, in Ex parte Attorney General of Namibia, In re Corporal Punishment by Organs
of the State, the Supreme Court of Namibia called upon to determine whether the infliction of a
particular form of corporal punishment (in casu, caning in State schools) was contrary to the
prohibition of torture and cruel, inhuman and degrading treatment or punishment contained in the
Namibian Constitution, went further than the narrow question presented to it and found that all
forms of corporal punishment, including judicially imposed corporal punishment, were

unconstitutional >

The Court held that the prohibition of cruel, inhuman or degrading treatment and punishment
contained in international instruments and national legislation “[...] articulate a temper throughout
the civilized world which has manifested itself consciously since the second world war™' and that:

“[...] there is a strong support for the view that the imposition of
corporal punishment on adults by organs of the state is indeed
degrading or inhuman and inconsistent with the civilized values
pertaining to the administration of justice and the punishment of

offenders.”™?

Accordingly, the Court held that:

“[...] the imposition of any sentence by any judicial or quasi-judicial
authority, authorising or directing any corporal punishment upon any
person is unlawful and in conflict with [the prohibition of cruel,
inhuman and degrading treatment contained in] the Namibian
Constitution.”?

The Court based its finding on, inter alia, the following considerations:

%0 Ex parte Attorney General of Namibia, In re Corporal Punishment by Organs of the State, 1991 (3) SA 76 (Namibia
Supreme Court), at 95F.

> Ibid., at 87B.

32 Ibid., at 87C.
53 Ibid, at 95F.
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"1. Every human being has an inviolable dignity. A physical assault
on him sanctified by the power and authority of the state violates that
dignity. His status as a human being is invaded. [...]”

“3. The fact that those assaults on decency are systematically
planned, prescribed and executed by an organized society makes it
inherently objectionable. It reduces organized society to the level of
the offender. It demeans the society which permits it as much as the
citizen who receives it. [...]”

“5. It is inherently arbitrary and capable of abuse leaving as it does
the intensity and the quality of the punishment substantially subject
to the temperament, the personality and idiosyncrasies of the
particular executioner of the punishment.”

“6. It 1s alien and humiliating when it is inflicted as it usually is by a
person who is a relative stranger to the person punished and who has
no emotional bonds with him.”**

Similarly, the Supreme Court of Zimbabwe, in the case of State v. Ncube concerning the
constitutionality of a sentence of whipping, observed that “[o]n the few occasions when the
constitutionality of whipping had been considered by judges in other countries, there appeared to
have emerged judicial unanimity that the whipping of adults or juveniles was both cruel and
degrading” and found that judicial corporal punishment constituted “a punishment which in its very
nature is both inhuman and degrading.” The Court expressed itsreasoning in the following terms:

“I. [...] It is a punishment, not only inherently brutal and cruel, for
its infliction is attended by acute pain and much physical suffering,
but one which strips the recipient of all dignity and self-respect. It is
relentless in its severity and is contrary to the traditional humanity
practised by almost the whole of the civilized world, being
incompatible with the evolving standards of decency.

2. By its very nature it treats members of the human race as non-
humans. Irrespective of the offence he has committed, the vilest
criminal remains a human being possessed of common human
dignity. Whipping does not accord to him human status.

3. No matter the extent of regulatory safeguards, it is a procedure
easily subject to abuse in the hands of a sadistic and unscrupulous
prison officer who is called upon to administer it.

> Ibid., at Ex parte Attorney General, Namibia: in Re Corporal Punishment by Organs of State (supra, note 25), at p.
87D-H.
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4. It is degrading to both the punished and the punisher alike. It
causes the executioner, and through him society, to stoop to the level
of the criminal. It is likely to generate hatred against the prison
regime in particular and the system of justice in general.”™

Although it is recognised that the Zimbabwean government responded to this decision by enacting
a constitutional amendment (criticised by the Human Rights Committee as a violation of the
prohibition), the potency of the judgement as a statement on the inherently inhuman and degrading
nature of the punishment, and intemational standards in respect of the same, remains unaffected.”

In State v. Williams, a judgment concerning the constitutionality of juvenile whipping, the
Constitutional Court of South Africa noted that:

“[...] over the last thirty years at least, South African jurisprudence
has been experiencing a growing unanimity in judicial condemnation
of corporal punishment for adults. Criticism of the practice has been
consistent and unanimous, it being characterized as ‘punishment of a
particularly severe kind ... brutal in its nature ... a severe assault
upon not only the person of the recipient but upon its dignity as a
human being.’ [...] If adult whipping were to be abolished, it would
simply be an endorsement by our criminal justice system of a world-

wide trend to move away from whipping as a punishment.”’

In Kyamanywa v. Uganda, the Ugandan Constitutional Court held that the provision of the Penal
Code Acts which permitted the imposition of a sentence of corporal punishment on convicted
individuals was inconsistent with the prohibition of torture, cruel, inhuman or degrading treatment
or punishment contained in Article 24 of the Ugandan Constitution. In particular, the Court held
that:

“[Article 24] does not make any distinction between the manner of
application of any form of treatment or punishment which falls
within the prohibited category. Corporal punishment by its very
definition, which is inflicting pain by beating a part of the body, falls
squarely within the category prohibited by article 24. It is by its
nature a cruel inhuman and degrading punishment which amounts to
a torture.™®

% State v. Ncube, 1988 (2) SA 702 (Zimbabwe Supreme Court), at 721H-722D. Gubbay JA, delivering the judgment
of the Court.

% Concluding Observations of the Human Rights Committee, Zimbabwe: 06/04/98, para. 21 : ‘The Committee is
concerned about recent amendments of section 15 of the Constitution which inter alia authorize corporal punishment.
The Committee reaffirms its position that corporal punishment is incompatible with article 7 of the Covenant.’

37 State v. Williams and Others, 1995 (3) SA 632 (South Africa Constitutional Court), para. 11, citing State v. Kumalo
1965 (4) SA 565 at 574F.

8 Simon Kyamanywa v. Uganda, Constitutional Reference No. 10/2000, 1 December 2001 (Constitutional Court of
Uganda), p. 7.
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The High Court of Fiji, in Naushad Ali v. State, similarly ruled that the provision providing for
corporal punishment in the Fiji Criminal Procedure Code was incompatible with the constitutional
prohibition of “cruel, inhuman, degrading or disproportionately severe treatment of punishment”,
and therefore unlawful.”

In John Banda v. The People, corporal punishment was also ruled unconstitutional by the High
Court of Zambia.** Justice E.E. Chulu stated:

“Article 15 of the Constitution is couched in very clear and unambiguous language,
that no person shall be subjected to torture or to inhuman or degrading punishment or
other like treatment. On the contrary, it cannot be doubted that the provisions of [...]
the Penal Code which permit the infliction or imposition of corporal punishment on
offenders are in total contravention, and conflict with the above provisions of article
15 of the Constitution.”

It is noted that in a limited number of cases national courts have indicated that, as a matter of
internal law, judicial corporal punishment had to be considered lawful and that the decision as to
whether to abolish judicial corporal punishment was a matter for the national legislator. It is
however noteworthy that so far as courts have had regard to international law, they have generally
acknowledged that judicial corporal punishment is contrary to the prohibition of cruel, inhuman and
degrading punishment contained therein.

In Pinder v. Regina, by a majority of 3 to 2,°' the Court of Appeal of Bahamas was called on to
declare unconstitutional corporal punishment. It held that it could not do so due to the ‘saving
clauses’ in the Constitution of Bahamas by virtue of which laws that were enacted before the entry
into force of the constitution (including those under which the sentence of flogging had been
imposed upon the appellant) could not be declared unconstitutional. However, the substance of the
Court’s view was clear, with all five members of the Court recognizingthat

“There is ... virtual unanimity of opinion in Commonwealth
jurisdictions and beyond that the infliction of corporal punishment ...
is violative of the fundamental right of a person ... to be protected
from such punishment which is regarded as inhuman and degrading
or even torture™*

and that a sentence of flogging constituted inhuman and degrading treatment within the meaning of
Article 17(1) of the Constitution.

% Naushad Ali v. State, Criminal Appeal No. HAA 0083/2001L, 21 March 2002 (Fiji High Court) (unreported).
 John Banda v. The People, HPA/6/1998 (High Court of Zambia).

' Pinder v. Regina, Criminal Appeal No. 60/1997, 29 January 1999 (Bahamas Court of Appeal) (unreported),
(Gonsalves-Sabola P, George and Zacca JJA; Carey and Hall JJA dissenting).

2 Ibid., p. 1.
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The majority of the Judicial Committee of the Privy Council (Lords Millett, Hope and Hobhouse),
in considering an appeal from the decision of the Court of Appeal in the above case, while
upholding the constitutionality of the provision providing for corporal punishment on the same
basis as the Court of Appeal, observed that:

“[...] it is accepted that flogging is an inhuman and degrading
punishment and, unless protected from constitutional challenge under
some other provision of the Constitution, is rendered unconstitutional
by [the provision of the Constitution prohibiting torture and inhuman
or degrading treatment or punishment].”®

Incidentally, Lords Nicholls and Hoffman entered a strong dissent to the reasoning of the majority
on the interpretation of domestic constitutional law, observing that “flogging is a barbaric form of
punishment,”** and that

“The use or, more accurately, the misuse of this type of argument in
the interpretation of constitutions led Lord Wilberforce famously to
decry the ‘austerity of tabulated legalism’: see Minister of Home
Affairs v Fisher [1980] AC 319, 328. Never was there a more telling
instance of this austerity than in the present case, where the
constitutionality of inhuman punishment is said to depend, at least in
part, on the inference to be drawn from the niceties of an argument
based on redundancy of language. This approach, if adopted, would
tragically impoverish the spirit of the Constitution of The
Bahamas.”

What is clear from the foregoing is that, as a matter of international law, reflected in international
practice of human rights courts and bodies as well as judgments of national courts, judicially
sanctioned corporal punishment is condemned as constituting CIDPT.

D3 Relevance of Internal Law - Distinguishing Suffering ‘Inherent in Lawful
Punishment’

Given that the punishment complained of in the present case is, amicus understands, contemplated
in the legislation of the Republic of Trinidad and Tobago, this brief emphasise a final point
(canvassed above), notably the relationship between domestic law and international human rights
obligations in respect of corporal punishment.

The Court is aware of the general principle of customary international law that a State may not rely
upon a provision of its internal law as a justification for a breach of its international obligations.

% Prince Pinder v. The Queen, Privy Council Appeal No. 40/2001 (Bahamas), 23 September 2002, [2003] 1 AC 620,
para. 5.

8 Ibid., para. 66.
% Ibid., para 60.
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This incontrovertible principle, affirmed repeatedly by the Permanent Court of International Justice
and the International Court of Justice,*® embodied in Article 27 of the Vienna Convention on the
Law of Treaties and recently restated by the International Law Commission in the Articles on
Responsibility of States for Internationally Wrongful Acts,”” has been expressly recognized by this
Court in its Advisory Opinion on International Responsibility for the Promulgation and
Enforcement of Laws in Violation of the Convention.® Plainly, the state cannot invoke the
provisions of domestic law to justify a punishment that violates its international obligations to
protect persons from inhuman or degrading punishment.

It was noted above (see Section C.2), that suffering that is ‘inherent in lawful sanctions’ is not
considered to fall within, and in the Torture Convention is explicitly excluded from, the prohibition
on cruel inhuman or degrading treatment. Even when a similar "exclusion clause" is not expressly
contained in the relevant provisions of international instruments, the European Court’s
jurisprudence highlighted above indicates that the imposition of suffering or humiliation that is no
more than that inherent in - or incidental to - the imposition of any lawful punishment is
insufficient to constitute CIDPT. However, consistent with the principles set out above, the key
question is not simply ‘lawfulness’ according to the provisions of domestic law. As the Special
Rapporteur on Torture and Cruel, Inhuman or Degrading Treatment or Punishment of the UN
Commission on Human Rights has clarified,

"[...] the ‘lawful sanctions’ exclusion must necessarily refer to those sanctions that
constitute practices widely accepted as legitimate by the international community, such as
deprivation of liberty through imprisonment, which is common to almost all penal systems.

[..]

Regard must therefore be had to international law in determining lawfulness. To interpret the
‘lawfulness’ provisions otherwise, and permit a state by way of internal legislation to avoid
international obligations, would be to gut the prohibition on torture and cruel, inhuman and
degrading treatment of meaning and effect. The jurisprudence highlighted in this Brief makes clear
that judicial corporal punishment is not a ‘lawful’ sanction under international law and is
increasingly rejected as an abhorrent violation of human rights by the international community. Its
lawfulness, or not, under domestic law is immaterial.

To the extent that this issue is germane to the present case the Court may be minded to adopt an
approach similar to that of the Special Rapporteur, highlighted above, or the Human Rights
Committee which, in a case concerning the lawfulness of corporal punishment, stated that:

% See eg The S.S. Wimbledon, Greco-Bulgarian “Communities,” Free Zones of Savoy and the District of Gex and

Elettronica Sicula cases.

87 Article 3, Articles on Responsibility of States for Internationally Wrongful Acts. See also the ILC’s Commentaries to
Article 3.

S8 International Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention (Arts. 1
and 2 of the American Convention on Human Rights), Advisory Opinion OC-14/94, 9 December 1994, Series A, No.
14, para. 35.
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"The State party has contested the claim by stating that the domestic
legislation goveming such corporal punishment is protected from
unconstitutionality by [the Constitution of the State Party]. The
Committee points out, however, that the constitutionality of the
sentence is not sufficient to secure compliance also with the
Covenant. The permissibility of the sentence under domestic law

cannot be invoked as justification under the Covenant."®

Conclusion

This brief has demonstrated that judicially sanctioned corporal punishment, of the sort at issue in
the case presently before the Court, amounts to an inhuman and degrading form of punishment,
prohibited by treaty and customary law. There can be no justification or excuse for such
punishment, whatever the circumstances of the particular case, the situation in the particular state,
or the provisions of internal law. Judicially sanctioned corporal punishment is the subject of harsh
and unequivocal condemnation at the international - and increasingly at the national constitutional -
level. The Court is urged in its important judgment to adopt an approach in line with the
international law and practice outlined in this brief, which amicus curiae hereby humbly submits.

On behalf of INTERIGHTS:

Helen Duffy, Legal Director

Silvia Borelli, Research Assistant

Date

% Human Rights Committee, Osbourne v. Jamaica, para. 9.1 (emphasis added).
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INTER-AMERICAN COMMISSION ON
HUMAN RIGHTS

Organization of American States

REPORT N° 95/00*
CASE 11.445
ANGELO JAVIER RUALES PAREDES
ECUADOR
October 5, 2000

l. SUMMARY

1. On November 8, 1994, Angelo Ruales Paredes (hereinafter “the
petitioner™) lodged a petition with the Inter-American Commission on Human Rights
(hereinafter “the Commission” or the “IACHR”) against the Republic of Ecuador (hereinafter
“the State”) denouncing the violation of the following rights enshrined in the American
Convention on Human Rights (hereinafter “the Convention” or “the American Convention”):
the right to humane treatment (Article 5), personal liberty (Article 7), a fair trial (Article 8),
and judicial protection (Article 25), in violation of the obligations in Article 1(1) to the
detriment of the petitioner.

2. On June 11, 1999, the parties reached a friendly settlement in this
case. This report presents a brief account of the facts and the text of the settlement
agreement, pursuant to Article 49 of the Convention.

. FACTS

3. At 8:00 p.m. on July 3, 1993, the petitioner, 21 years of age, was
detained by Agent Palacios near the coliseum in Ibarra, province of Imababura, where he was
caught stealing accessories from the vehicle of the Provincial Chief of the Crime Investigation
Office (OID) of Ibarra, Lieutenant Colonel Raul Ruiz. Lieutenant Colonel Ruiz ordered that the
petitioner be investigated, and the latter was brought in to the Ibarra police station.

4. At the station, the petitioner was tortured during interrogation. He was
forced to remain in a tripod position and to flex, and was submerged in a pool. He was also
sprayed with gas and pulled by the genitals with his shoelace. Police health personnel had to
suture the resulting wound.

5. In the days following his detention, the petitioner, writing on cigarette
paper, made known his injury and his lack of communication with his family. The petitioner’s
family sent a physician to examine him; however, the physician was not allowed to see him.
The situation became public knowledge, and an investigation of the torture was launched.
The police officers accused of torturing him are Rafael Lahuasi, Luis Ernesto Cocha, and
Fernando Delgado. These officers admitted to the judge that they subjected the petitioner to
acts of physical aggression.

6. The petitioner requested that the events be investigated and the
perpetrators punished. He also said that even though Article 145 of the Penal Code of the
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Police punishes offenders who commit torture with six to nine years in prison, the accused
officers were detained for merely six months and then returned to duty.

1. PROCESSING BY THE COMMISSION

7. On November 8, 1994, the Commission received the petition for this case,
which was opened on March 13, 1995. Processing of the case proceeded in keeping with the
Commission’s Regulations.

8. On January 7, 1999, the Commission invited the parties to engage in
friendly settlement procedure, and on January 30, 1999 the petitioner accepted that
proposal. The Commission Rapporteur at that time, Dr. Carlos Ayala Corao, traveled to
Ecuador to facilitate the procedure. The friendly settlement agreement was signed on June
11, 1999.

V. FRIENDLY SETTLEMENT

9. The Friendly Settlement Agreement signed by the parties and the IACHR Rapporteur
reads as follows:

FRIENDLY SETTLEMENT AGREEMENT

l. BACKGROUND

The Ecuadorian State, through the Office of the Attorney General, with a view
to promoting and protecting human rights and given the great importance of
the full observance of human rights at this time for the international image of
our country, as the foundation of a just, dignified, democratic, and
representative society, has decided to take a new course in the evolution of
human rights in Ecuador.

The Office of the Attorney General has initiated conversations with all persons
who have been victims of human rights violations, aimed at reaching friendly
settlement agreements to provide reparations for the damages caused.

The Ecuadorian State, in strict compliance with the obligations it acquired upon
sighing the American Convention on Human Rights and other international
human rights law instruments, is aware that any violation of an international
obligation that has caused damages triggers the duty to make adequate
reparations--monetary reparations and criminal punishment of the perpetrators
being the most just and equitable form. Therefore the Office of the Attorney
General and Mr. Angelo Ruales Paredes, each of their own right, have reached
a friendly settlement, pursuant to the provisions of Articles 48(1)(f) and 49 of
the American Convention on Human Rights and Article 45 of the Regulations of
the Inter-American Commission on Human Rights.

. THE PARTIES

The following persons were present at the signing of this Friendly Settlement
Agreement:

a. Dr. Ramén Jiménez Carbo, Attorney General of the State, as

http://www.cidh.org/annualrep/2000eng/chapteriii/friendly/ecuador11.445.htm Page 2 sur 6



Ecuador 11.445 - Friendly Settlement 21.04.08 13:10

indicated in his appointment and certificate of office, which are
attached as qualifying documents;

b. Mr. Angelo Javier Ruales Paredes, citizenship document No.
100205510-9; a copy of that document is also attached as a
qualifying document.

I11. STATE RESPONSIBILITY AND ACCEPTANCE

The Ecuadorian State acknowledges its international responsibility for having
violated the human rights of Mr. Angelo Javier Ruales Paredes enshrined in
Article 5 (right to humane treatment), Article 7 (right to personal liberty),
Article 8 (a fair trial), Article 25 (judicial protection), and the general obligation
set forth in Article 1(1) of the American Convention on Human Rights and other
international instruments, since the violations were committed by State agents
and could not be disproved by the State, thus giving rise to State
responsibility.

Given the above, the Ecuadorian State accepts the facts in case No. 11.445
before the Inter-American Commission on Human Rights and undertakes the
necessary reparatory steps to compensate the victims, or their successors, for
the damages caused by those violations.

V. COMPENSATION

In view of the foregoing, the Ecuadorian State, through the Attorney General,
as the sole judicial representative of the Ecuadorian State, pursuant to Article
215 of the Constitution of Ecuador, enacted in Official Register No. 1 and in
force since August 11, 1998, is awarding Mr. Angelo Javier Ruales Paredes
lump-sum compensatory damages of fifteen thousand US dollars (US$15,000)
or the equivalent in local currency, calculated at the exchange rate in effect at
the time the payment is made, to be paid from the National Budget.

This compensation covers the consequential damages, loss of income, and
moral damages suffered by Mr. Angelo Javier Ruales Paredes, as well as any
other claims of Mr. Angelo Javier Ruales Paredes or his family members
regarding the subject of this agreement, under domestic and international law,
and is chargeable to the National Budget. To this end, the Office of the
Attorney General will notify the Ministry of Finance, for it to carry out this
obligation within 90 days of the signing of this document.

V. PUNISHMENT OF THE PERSONS RESPONSIBLE

The Ecuadorian State pledges to bring civil and criminal proceedings and
pursue administrative sanctions against those persons who are alleged to have
participated in the violation in the performance of State functions or under the
color of public authority.

The Office of the Attorney General pledges to encourage the general prosecutor
(Fiscal General del Estado), the competent judicial organs, and public agencies
or private institutions to contribute legal evidence to determine the liability of
those persons. If admissible, the action will be subject to the constitution and
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laws of the Ecuadorian State.
V1. RIGHT TO SEEK INDEMNITY

The Ecuadorian State reserves the right to seek indemnity, pursuant to Article 22 of
the Constitution of the Republic of Ecuador, from those persons found responsible for
human rights violations through a final judgment handed down by the country’s courts
or when administrative liability is found, in keeping with Article 8 of the American
Convention on Human Rights.

VII. TAX EXEMPTION AND DELAY IN COMPLIANCE

The payment made by the Ecuadorian State to the other party to this
agreement is not subject to any current or future taxes, except for the 1% tax
on capital flows.

In the event that the State is delinquent for over three months from the date
on which the agreement is signed, it must pay interest on the amount owed,
corresponding to the current bank rate of the three largest banks in Ecuador
for the duration of its delinquency.

VIIL. REPORTING

The Ecuadorian State, through the Office of the Attorney General, agrees to
report every three months to the Inter-American Commission on Human Rights
on compliance with the obligations assumed by the State in this friendly
settlement agreement.

In keeping with its consistent practice and obligations under the American
Convention, the Inter-American Commission on Human Rights will oversee
compliance with this agreement.

1X. LEGAL BASIS

The compensatory damages that the Ecuadorian State is awarding to Mr.
Angelo Javier Ruales Paredes are provided for in Articles 22 and 24 of the
Constitution of the Republic of Ecuador, for violation of the Constitution, other
national laws, and the norms in the American Convention on Human Rights and
other international human rights instruments.

This friendly settlement is entered into on the basis of respect for the human
rights enshrined in the American Convention on Human Rights and other
international human rights instruments and of the Ecuadorian Government’s
policy of respect for and protection of human rights.

X. NOTIFICATION AND CONFIRMATION

Mr. Angelo Javier Ruales Paredes specifically authorizes the Attorney General to
notify the Inter-American Commission on Human Rights of this Friendly
Settlement Agreement, so that the Commission may confirm and ratify it in its
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entirety.

XI. ACCEPTANCE

The parties to this agreement freely and voluntarily express their conformity
with and their acceptance of the content of the preceding clauses and state for
the record that they hereby bring to a close the dispute before the Inter-
American Commission on Human Rights over the international responsibility of
the State for violating the rights of Mr. Angelo Javier Ruales Paredes.

V. DETERMINATION OF COMPATIBILITY AND COMPLIANCE

10. The Commission determined that the settlement agreement transcribed
above is compatible with the provisions of Article 48(1)(f) of the American Convention.

11. On June 15, 1999, the Police District Court upheld on appeal the three-
year prison sentence for officers Luis Ernesto Cocha Tulcan and Rafael Lahuasi Aldas for
torture. Officer Fernando Delgado Arias was acquitted in 1997, when his involvement in the
events investigated was disproved. In the second appeal on November 8, 1999, the Court of
Justice of the National Police upheld all parts of the judgment being appealed and dismissed
the officers from the National Police.

12. The State complied with one very important obligation—it punished the
perpetrators--however it has yet to fulfill its commitment to compensate the petitioner.

V1. CONCLUSIONS

13. The Commission reiterates its appreciation to the Ecuadorian State for its
willingness to resolve the case through compensatory measures, including measures needed
to punish the perpetrators of the alleged violation. The IACHR also reiterates its appreciation
to the petitioner for accepting the terms of this friendly settlement agreement.

14. The IACHR will continue to monitor compliance with Ecuador’s commitment
to pay compensatory damages, which it has not done to date.

15. The IACHR confirms that the friendly settlement mechanism set forth in the
American Convention allows for a non-contentious end to individual cases and has proved, in
cases involving different countries, to be an important vehicle for settling alleged violations
that can be used by both parties (the petitioner and the State).

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
DECIDES:

1. To acknowledge that the State punished those responsible for the
violation but has failed to pay the US$15,000 in compensation.

2. To urge the State to take the necessary steps to fulfill the pending
commitment regarding payment of the compensation.

3. To continue to monitor and supervise compliance with the friendly
settlement agreement and, in this context, to remind the State, through the Office of the
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Attorney General, of its commitment to report to the IACHR every three months on
compliance with the obligations assumed (by the State) under this friendly settlement.

4. To publish this report and include it in the Commission’s Annual Report
to the General Assembly of the OAS.

Done and signed at the headquarters of the Inter-American Commission on Human
Rights, in the city of Washington, D.C., October 5, 2000. (Signed) Hélio Bicudo, Chairman;
Claudio Grossman, First Vice-Chairman; Juan Méndez, Second Vice-Chairman;
Commissioners: Marta Altolaguirre, Robert K. Goldman, and Peter Laurie.

[ Table of Contents | Previous | Next ]

Dr. Julio Prado Vallejo, an Ecuadorian national, did not participate in the discussion of the case, pursuant to Article 19 of
the Commission’s Regulations.
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REPORT N° 19/03[1]
CASE 11.725
COMPLIANCE AGREEMENT
CARMELO SORIA ESPINOZA
CHILE
March 6, 2003

l. SUMMARY

1. On February 15, 1997, the Inter-American Commission on Human Rights
(hereafter the Commission or the IACHR) received a petition accusing the State of Chile
(hereafter the Chilean State or Chile) of violating the petitioners’ right to justice for its failure
to investigate the death of Carmelo Soria Espinoza. Following proceedings before the IACHR,
on November 19, 1999, the Commission published report 133/99 in which it found that the
State of Chile had violated Articles 1, 2, 8 and 25 of the American Convention on Human
Rights (hereafter the American Convention), and made certain recommendations.

2. On January 21, 2003, the Commission received a commitment signed by the
State to comply with the recommendations of the IACHR, as well as a statement on the part of
the petitioners accepting that commitment. In this report, the Commission reproduces the
contents of both documents, ratifies the terms of the agreement, and urges the State to
comply with the recommendations formulated by the IACHR in its report 133/99.

1. FACTS OF THE CASE

3. Mr. Carmelo Soria Espinoza, 54 years of age and of dual Spanish and Chilean
nationality, was working as chief of the editorial and publications section of the Latin American
Demographic Center (CELADE) in Chile. CELADE is an agency of the Economic Commission for
Latin America and the Caribbean (ECLAC) and part of the United Nations (UN) system.
Accordingly, Mr. Soria had the status of international official. On July 14, 1976, as he was
leaving work, he was kidnapped by security agents of the Direcciéon de Inteligencia Nacional
(DINA) and subsequently murdered. His body and car were left in a stream. The Chilean
courts determined that State agents participated in the crime and their identities were
established. However, pursuant to Decree Law N° 2.191, known as the self-amnesty law,
criminal prosecution was dismissed, allowing the crime committed by these agents to go
unpunished.

1. PROCEEDINGS BEFORE THE COMMISSION

4. On February 15, 1997, Carmen Soria Gonzélez Vera, the victim’s daughter,
assisted by the attorney Alfonso Insunza Bascufan, filed a petition with the Commission, dated
January 31, 1997. The petitioners accuse the State of violating the right of access to justice in
the case of Mr. Carmelo Soria Espinoza and they request that the Commission declare the
Amnesty Law incompatible with the obligations of Chile under the American Convention. On
February 24, 1997, the Commission transmitted the petition to the State, thereby initiating the
corresponding proceedings in accordance with the rules of procedure of the IACHR.

http://www.cidh.org/annualrep/2003eng/Chile.11725.htm

20.04.08 14:10

Page 1 sur 6



Chile 11.725 Compliance agreement 20.04.08 14:10

5. Upon completion of proceedings, on May 5, 1999, the Commission adopted
Report 79/99 on the present case, based on Article 50 of the American Convention. In that
report, the Commission recommended that the State establish the responsibility of the persons
identified as guilty of the murder of Carmelo Soria Espinoza by due process of law; that it
comply with the provisions of the Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, in order for human rights violations committed
against international officials entitled to international protection to be appropriately
investigated and to effectively punish those responsible, or that otherwise the Chilean State
must accept the authorization of universal jurisdiction for such purposes; that it repeal Decree
Law N°© 2.191 enacted in 1978 in order that human rights violations committed by the de facto
military government may be investigated and punished; and that it make reparations to the
victim’s family for physical and non physical damages, including moral damages.

6. The report was transmitted to the Chilean State with the pertinent
recommendations, giving the State two months from the date of transmission to report on its
compliance. The Chilean State submitted its observations on September 29, 1999. On
October 18, 1999, the Commission approved Report 110/99, pursuant to Article 51 of the
Convention, and transmitted it to the State with a period of one month to present information
on its compliance with the recommendations. On November 19, 1999, the Commission
decided to publish the above-mentioned report.

7. On January 21, 2003, the Commission received a commitment signed by the
State to comply with the recommendations of the IACHR, as well as a statement by the
petitioners accepting that commitment.

V. COMMITMENTS SIGNED BY THE PARTIES

8. The commitment signed by the State reads as follows:

In order to comply with the recommendations established by the Inter-American
Commission on Human Rights (IACHR) in its report 133/99, in the case of
reference (case 11.725), the Government of Chile is pleased to submit the
following proposal of compliance, prepared in accordance with the rules accepted
before that body.

The proposal incorporates both material and symbolic aspects consistent with
the spirit and the possibilities of the government to provide a satisfactory
solution to the affected party.

1. Background:

1. In its report 133/99, the IACHR concluded, after analyzing the judgment of
May 24, 1996, by the Supreme Court of Justice of Chile, that agents of the State
“violated, in the case of Carmelo Soria Espinoza, the right to personal liberty,
the right to life, and the right to personal integrity enshrined in Article | of the
American Declaration of the Rights and Duties of Man”. The Commission
concluded that the judicial dismissal of criminal proceedings initiated concerning
the detention and disappearance of Carmelo Soria Espinoza affected the
petitioners' right to justice, and that consequently the Chilean State violated its
international commitments enshrined in Articles 8 and 25, 1(1) and 2 of the
American Convention.

The Commission added that Decree Law 2.191 is incompatible with the American
Convention, ratified by Chile in 1990, and that consequently the judgment of the
Supreme Court of Chile declaring the Amnesty Law constitutional and of
mandatory application violated Articles 1(1) and 2 of the Convention,

The Commission further declared that the Chilean State has not complied with

Article 2 of the American Convention, in that it has not adapted its domestic
laws to the provisions of the Convention.
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The Commission also considered that the State has failed to comply with the
Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons as a result of having adopted the Amnesty Law and because
its competent organs for the administration of justice failed to punish the crimes
committed against Carmelo Soria Espinoza.

2. The IACHR recommended that the Chilean State take the following
measures:
- To establish the responsibility of the persons identified as guilty of the

murder of Carmelo Soria Espinoza by due process of law, in order for the
parties responsible to be effectively punished and for the family of the
victim to be effectively ensured the right to justice, enshrined in Articles
8 and 25 of the American Convention.

- To comply with the provisions of the Convention on the Prevention and
Punishment of Crimes against Internationally Protected Persons, in order
for human rights violations, committed against international officials
entitled to international protection, such as the execution of Mr. Carmelo
Soria Espinoza in his capacity as an officer of ECLAC, to be appropriately
investigated and to effectively punish those responsible. Should the
Chilean State consider itself unable to fulfill its obligation to punish those
responsible, it must, consequently, accept the authorization of universal
jurisdiction for such purposes.

- To adapt its domestic legislation to reflect the provisions contained in the
American Convention on Human Rights in such a way that Decree Law
No. 2.191 enacted in 1978 be repealed, in order that human rights
violations committed by the de facto military government against
Carmelo Soria Espinoza may be investigated and punished.

To adopt the necessary measures for the victim’s family members to
receive adequate and timely compensation that includes full reparation
for the human rights violations established herein, as well as payment of
fair compensation for physical and non physical damages, including moral
damages.

3. The family of Mr. Carmelo Soria Espinoza has declared its interest in
concluding judicial proceedings initiated before the Chilean courts to pursue the
extracontractual liability of the State.

1. Objectives and scope of the Chilean government's proposal for
compliance with the recommendations:

The proposal that the Government of Chile submits to the Inter-American
Commission on Human Rights is an agreement between the parties (government
and petitioners), that has the following objectives:

- To put an end to international action, in particular the measures adopted
by the Commission pursuant to the recommendations contained in Report
133/99.

- To lay the basis for terminating judicial proceedings to pursue the

extracontractual liability of the State for the death of Carmelo Soria, in
the case "Soria con Fisco” (“Soria vs the State Prosecutor”) now before
the Fourth Civil Court of Santiago under case N°© C-2219-2000.

- To obviate further judicial action for State liability, whether in connection
with action of its agents or for physical or non physical damages,
including moral damages.

111. Elements of the compliance proposal:

http://www.cidh.org/annualrep/2003eng/Chile.11725.htm Page 3 sur 6



Chile 11.725 Compliance agreement 20.04.08 14:10

a) The family of Mr. Carmelo Soria Espinoza (hereafter the petitioner) will
terminate action before the Inter-American Commission on Human Rights
and expressly declares that all the recommendations contained in the
Commission's report 133/99 have been complied with.

b) The petitioner accepts the symbolic reparation measures offered by the
State of Chile, consisting of:

- A public declaration by the Government of Chile recognizing the
responsibility of the State, through the action of its agents, for
the death of Mr. Carmelo Soria Espinoza.

. That same declaration offers to erect a monument of
remembrance to Mr. Carmelo Soria Espinoza in a location
designated by his family in Santiago.

c) The petitioner will desist from the suit for extracontractual liability of the
State, in the case "Soria con Fisco” now before the Fourth Civil Court of
Santiago under case
N°e C-2219-2000, declaring that it agrees to terminate judicial
proceedings initiated, that the reparations agreed before the Inter-
American Commission on Human Rights are all that will be demanded of
the State and that, consequently, the family will not pursue further
judicial action for State liability, whether in connection with action of its
agents or for physical or non physical damages, including moral
damages. An authenticated copy of the judicial decision approving the
withdrawal of action must be presented before the Commission by the
petitioner, for purposes of demonstrating compliance with this
agreement.

d) The State of Chile undertakes to pay a single lump sum of one million five
hundred thousand United States dollars as compensation to the family of
Mr. Carmelo Soria Espinoza, which payment will be made ex gratia
through the offices of the Secretary General of the United Nations, by
virtue of an agreement to be signed between the Government of Chile
and the United Nations.

e) The Government of Chile declares that Mr. Carmelo Soria Espinoza had
the status of an international official of the United Nations, assigned to
the Economic Commission for Latin America, ECLAC, as a senior staff
member, and that he therefore had the status of a senior international
staff official.

f) The Government of Chile will present before the Courts of Justice of Chile
an application to reopen criminal proceedings that were initiated to
prosecute those who killed Mr. Carmelo Soria Espinoza.

The proposals presented by the Government of Chile to comply with the
recommendations of the Inter-American Commission on Human Rights have the
sole objective of putting an end to the dispute that currently exists between the
Chilean State and the family of Mr. Carmelo Soria Espinoza, expressed in case
11.725.

9. The commitment signed by the petitioner, and addressed to the IACHR, declares:

We, Carmen Soria Gonzalez Vera, assisted by the attorney Alfonso Insunza
Bascufian, respectfully declare before you:

We are aware of the proposal for compliance with the recommendations of
Report 133/99 presented by the Government of Chile to the Commission, and
we expressly understand it in all its parts, which read textually as follows:

a) The family of Mr. Carmelo Soria Espinoza (hereafter the petitioner) will
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terminate action before the Inter-American Commission on Human Rights
and expressly declares that all the recommendations contained in the
Commission's report 133/99 have been complied with.

b) The petitioner accepts the symbolic reparation measures offered by the
State of Chile, consisting of:

. A public declaration by the Government of Chile recognizing the
responsibility of the State, through the action of its agents, for
the death of Mr. Carmelo Soria Espinoza.

. That same declaration offers to erect a monument of remembrance
to Mr. Carmelo Soria Espinoza in a location designated by his
family in Santiago.

c) The petitioner will desist from the suit for extracontractual liability of the
State, in the case "Soria con Fisco” now before the Fourth Civil Court of
Santiago under case N° C-2219-2000, declaring that it agrees to
terminate judicial proceedings initiated and that the reparations agreed
before the Inter-American Commission on Human Rights are all that will
be demanded of the State and that, consequently, the family will not
pursue further judicial action for State liability, whether in connection
with action of its agents or for physical or non physical damages,
including moral damages. An authenticated copy of the judicial decision
approving the withdrawal of action must be presented before the
Commission by the petitioner, for purposes of demonstrating compliance
with this agreement.

d) The State of Chile undertakes to pay a single lump sum of one million five
hundred thousand United States dollars as compensation to the family of
Mr. Carmelo Soria Espinoza, which payment shall be made ex gratia
through the offices of the Secretary General of the United Nations, by
virtue of an agreement to be signed between the Government of Chile
and the United Nations.

e) The Government of Chile declares that Mr. Carmelo Soria Espinoza had
the status of an international official of the United Nations, assigned to
the Economic Commission for Latin America, ECLAC, as a senior staff
member, and that he therefore had the status of a senior international
staff official.

) The Government of Chile will present before the Courts of Justice of Chile
an application to reopen criminal proceedings that were initiated to
prosecute those who killed Mr. Carmelo Soria Espinoza.

With respect to this proposal, we express our absolute conformity and
acceptance, because it complies with the recommendations of the Commission's
Report 133/99.

THEREFORE:

We request the Executive Secretary to accept in full the proposal of the Chilean
government on compliance with Report 133/99.

V1. CONCLUSIONS

10. The Inter-American Commission recognizes the willingness of the Chilean
State to resolve this case by complying with the recommendations contained in Report 133/99,
including payment of compensation for damages suffered, and prosecution and punishment of

those responsible for the death of Carmelo Soria.

11. In accordance with its powers under the Convention and its Rules of
Procedure, the Commission will continue to monitor compliance with the recommendations in
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that report.
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
DECIDES:

1. To take note of the terms of the commitment assumed by the State of Chile
and accepted by the petitioners in the present case.

2. To welcome the willingness shown by the government to comply with the
recommendations of the IACHR.

3. To urge the State to take the measures necessary to comply with pending
commitments.

4. To continue monitoring compliance with the agreement reached by the parties
and the recommendations made by the Commission.

5. To make public this report and to include it in the Annual Report to the
General Assembly of the OAS.

Given and signed at the headquarters of the Inter-American Commission on Human
Rights in the city of Washington D.C., on March 6, 2003. (Signed): Marta Altolaguirre,
President; Clare Kamau Roberts, Second Vice-President; Robert K. Goldman, Juan Méndez,
Julio Prado Vallejo and Susana Villardn, Commissioners

[1] In conformity with Article 17(2)(a) of the Rules of Procedure of the IACHR, Mr. José Zalaquett, the First Vice-
Chairman of the Commission and a national of Chile, did not participate in the discussion or voting on this case.
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REPORT N° 69/03
PETITION 11.807
FRIENDLY SETTLEMENT
JOSE ALBERTO GUADARRAMA GARCIA
MEXICO
October 10, 2003

l. SUMMARY

1. On August 25, 1997, the Inter-American Commission on Human Rights (“the
Inter-American Commission” or “the IACHR”) received a communication from the Center for
Justice and International Law and Christian Action for the Abolition of Torture (“CEJIL” and
“ACAT”; hereinafter jointly “the petitioners”) claiming that Mr. José Alberto Guadarrama Garcia
was abducted on March 26, 1997, in the town of Emiliano Zapata, Morelos state, by a group of
four armed individuals who got out of a vehicle while he was waiting for a bus on the street,
in the company of his mother, Elvira Garcia Avelar. The petitioners report that Mr. Guadarrama
Garcia’s mother identified José Luis Velasquez Beltran, an officer of the judicial police, as one
of the individuals who had abducted her son and reported the incident to the Public
Prosecution Service that same day. She was later told that the officer in question belonged to
the Antikidnapping Group, and that he had already given a statement; however, he was never
brought before Mrs. Garcia Avelar for her to identify him, and he continued his regular
employment. On April 11, 1997, the Morelos authorities reported that Mr. Velasquez Beltran
had left his job; and, although a warrant for Veldsquez Beltran’'s arrest was later issued, to
date he has not been detained.

2. The complaint alleges that the United Mexican States (“the State”) is
internationally responsible for violating the following rights protected by the American
Convention on Human Rights (“the American Convention”): the right to life (Article 4), to
humane treatment (Article 5), to personal liberty (Article 7), to a fair trial (Article 8), to
privacy (Article 11), and to judicial protection (Article 25). The petition also claims that the
State violated the general obligation of respecting and ensuring those rights set forth in Article
1(1) of the American Convention.

3. The parties signed an agreement containing the ground rules for beginning a
friendly settlement procedure on October 30 1999, and they reached a final friendly settlement
agreement on February 27, 2003. In this report, adopted under Article 49 of the American
Convention, the IACHR summarizes the allegations, describes the agreement reached by the
parties, and resolves to publish it.

1. PROCESSING BY THE IACHR

20.04.08 14:11

Page 1 sur 7



Mexico 11.807 Friendly Settlement 20.04.08 14:11

4. On September 30, 1997, the Inter-American Commission conveyed the relevant
parts of the complaint to the Mexican State and asked it to furnish the corresponding
information. The State’s reply was forwarded to the parties, and the exchange of information
and comments described in the American Convention and in the Commission’s Rules of
Procedure began. On October 7, 1997, the petitioners requested precautionary measures on
behalf of the mother of José Alberto Guadarrama Garcia, who had received threats following a
press conference at which she revealed that a complaint had been lodged with the IACHR;
these precautionary measures were granted on October 17, 1997.

5. Following the hearing on the case held on October 16, 1998, the Inter-American
Commission suggested to the Mexican State the text of an agreement pursuant to Article
48(1)(f) of the American Convention. The State sent its comments on the draft agreement on
October 20, 1998, and the Inter-American Commission forwarded it to the petitioners on
October 26. After the agreement was signed on October 30, the parties and the Inter-
American Commission held numerous meetings and hearings, which are listed below (Section
IV: Compliance with the Agreement).

1. FRIENDLY SETTLEMENT AGREEMENT

6. The agreement signed on October 30, 1998, setting the bases for the friendly
settlement, reads as follows:

ONE

This friendly settlement agreement in the case of José Alberto Guadarrama
Garcia, No. 11.807, currently being processed by the Inter-American
Commission on Human Rights (“the Commission” or “the IACHR”), is entered
into by and between the United Mexican States (“the State” or “Mexico”) and
the organizations representing the victim’s family in the processing of this case
before the IACHR: Christian Action for the Abolition of Torture (ACAT) and the
Center for Justice and International Law (CEJIL) (hereinafter “the petitioners”).

TWO

The parties agree to begin a friendly settlement procedure in Case No. 11.807,
which deals with the forced disappearance of José Alberto Guadarrama Garcia,
under investigation by the Office of the Attorney General for Justice of Morelos
state (“the PGJM”). This friendly settlement procedure will be assisted by, in
representation of the State, the Ministry of Foreign Affairs, the Ministry of the
Interior, the Office of the Attorney General of the Republic, and the National
Human Rights Commission, through the regular monitoring of the PGJM’s
investigations, in accordance with their respective legal powers. The petitioners
will be represented by the Guadarrama Garcia family, ACAT, and CEJIL, who will
participate in the procedure.

THREE
The objectives of the friendly settlement procedure are the following:

a. Arresting José Luis Velasquez Beltran, pursuant to the judicial arrest
warrant already issued.

b. Identifying all those who plotted and carried out the crimes committed
against José Alberto Guadarrama Garcia.

C. Prosecuting all the plotters and perpetrators, so they can be duly
punished by the competent judicial authorities.

d. Locating José Alberto Guadarrama Garcia.
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e. Providing the Guadarrama Garcia family with redress, compensation, and
reparations for the incident, to which end the State and the petitioners
may agree on the source and terms of compensation for the relatives of
Mr. José Alberto Guadarrama Garcia, without prejudice to the legal action
they may be required to pursue in accordance with Mexican law.

FOUR
The parties will provide the IACHR with regular reports on the pursuit of the
objectives set forth in Paragraph Three of this agreement.

FIVE

The deadline for meeting the objectives of this agreement shall be February 13,
1999, the date on which the IACHR’s next regular session is to begin and during
which a hearing, to be attended by the parties, may be convened. This deadline
may be extended by the IACHR, in light of the contributions furnished by the
parties.

SIX

In accordance with Article 48(1)(f) of the American Convention on Human
Rights, the IACHR shall oversee this procedure until such time as the objectives
set forth in this agreement have been met in full.

1v. COMPLIANCE WITH THE AGREEMENT

7. The petitioners and the State reported, respectively, on November 3 and 13,
1998, about their progress in complying with these points and the meetings they had held in
Mexico. On December 1, 1998, a friendly settlement meeting was held at the headquarters of
the Mexican Ministry of Foreign Affairs in Mexico City, attended by representatives of the
parties, the chairman of the Inter-American Commission at that time, and the Executive
Secretariat lawyer responsible for the case. At that meeting, the parties agreed to continue
their implementation of the agreement and to report back to the IACHR prior to its February
1999 session.

8. On March 1, 1999, a meeting was held at the headquarters of the Inter-
American Commission for following up on the friendly settlement agreement in the case at
hand. On that occasion, the parties reported on the steps taken as a part of that procedure.
On March 16 and May 6, 1999, the State and the petitioners held meetings in Mexico to deal
with the case; they reported on those events on June 9, 1999.

9. On October 4, 1999, a working meeting attended by the parties was held at the
Inter-American Commission’s headquarters. On that occasion the Commission agreed to locate
an independent expert to conduct an expert analysis of the skull found on April 27, 1997, in
Jojutla, Morelos, in order to determine whether or not it belonged to Mr. Guadarrama Garcia.
The petitioners wrote to the IACHR on November 12, 1999, with respect to this matter and, on
November 29, 1999, the Inter-American Commission presented experts Robert Kirschner and
Robert Bux with the proposal. The former wrote on January 13, 2000, to say that he agreed to
carry out the expert analysis, and this fact was reported to the IACHR.

10. On March 9, 2000, the Inter-American Commission informed the Mexican State
that Dr. Robert Kirschner, an expert at the University of Chicago’s Center for International
Studies, had agreed to review the evidence available in Case 11.807 relating to the
identification of Mr. Guadarrama Garcia. In the same letter it asked for high-quality copies of
the victim’s dental records and the technical laboratory documents describing the DNA tests.
On May 5, 2000, the Mexican State reported that it had sent Dr. Kirschner “the expert studies
carried out by Mexican agencies on the remains allegedly belonging to Mr. Guadarrama
Garcia.” Dr. Kirschner submitted his report to the Inter-American Commission on September
16, 2000. In it he stated that: “While many of the findings in these reports are consistent
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[with] a positive identification, there are both contradictory results and uncertainty in the DNA
testing that preclude positive identification at this time."[l]

11. On October 11, 2000, another working meeting was held at Commission
headquarters, which studied the current level of compliance with the friendly settlement
agreement. On that occasion the State agreed that it would ask the Office of the Attorney
General for Justice in the Mexican Federal District (PGJDF) about the possibility of the
mitochondrial DNA analysis being performed in that country, and, if the reply was negative, to
study the possibility of entrusting the test to an “external independent expert.”

12. On February 26, 2001, during the Inter-American Commission’s 110th session,
another working meeting was held in connection with Case 11.807. The State accepted Dr.
Kirschner’'s presence at the independent expert analysis to be performed in Mexico City and
reported that the skull had already been handed over to the PGJDF. The petitioners agreed to
take charge of the logistic arrangements and the expert's traveling expenses. The
representatives of the government of Morelos in attendance at the meeting agreed with the
petitioners that they would continue to work together “to exhaust the investigation of the
case” and that they would meet again in Morelos at a later date.

13. On February 27, 2001, the IACHR informed Dr. Kirschner of the invitation the
parties had extended for him to attend the PGJDF’s procedure and asked him to propose a
date. The petitioners told the Inter-American Commission that they had spoken with the
expert on the telephone, and that he had explained that “although he was qualified to review
the results of the expert analysis, he was not an expert in DNA studies; he therefore
recommended they contact other university professors with expertise in the field, such as Dr.

Mary Claire King of the University of Seattle,” to attend the aforesaid procedure.[z] In
response to that proposal, in a communication of March 16, 2001, the Mexican State noted
that “it had no problem whatsoever with Dr. Mary Claire King attending the expert analysis
and reviewing its results.”

14. The petitioners reported on May 8, 2001, that they had been unable to locate
Dr. King, and had therefore contacted Dr. Luis Fonderbrider of the Argentine Forensic
Anthropology Team. The petitioners suggested holding a meeting with Dr. Fonderbrider during
a trip he was to make to Mexico City in May 2001 to participate in technical activities with the
Office of the High Commissioner of the United Nations. On May 29, 2001, a letter was received
from the Mexican State in which it stated “its complete willingness” to attend the proposed
meeting with Dr. Fonderbrider.

15. In addition, the petitioners presented the government of Morelos with a proposal
for compensation; in response, the government asked them for an additional 45 days in which
to present its reply, as noted in the communication from the Mexican State dated July 20,
2001. On November 14, 2001, another working meeting attended by the parties in this case
was held during the Inter-American Commission’s 113th session. On November 23, 2001, the
Mexican State and the petitioners met at the headquarters of that country’s Ministry of Foreign
Affairs:

The meeting studied the compensation proposal submitted by the petitioners.
For each item, the Office of the Attorney General offered its counterproposal, in
accordance with the guidelines of the inter-American human rights system.

With respect to the compensation, the Office of the Attorney General said it
could deposit the amount in a lump sum within five working days following its
acceptance by the petitioners, or it could create a trust fund whereby the
Guadarrama family would receive regular payments of money.

The petitioners noted that they would reply to the Attorney General’s offer no
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later than the following week, after discussing it with the rest of the
Guadarrama family.

The petitioners remarked that the next meeting could discuss the issue of the
scholarship they had requested on behalf of one of Mrs. Elvira Garcia Avelar’s
grandchildren, that they would make a specific proposal in that regard, and that

the same meeting would readdress the question of the symbolic redress.[°]

16. The petitioners submitted their compensation proposal; this was answered by a
State counterproposal “based on the guidelines set down by the inter-American system,” which

the petitioners accepted.[4] On March 1, 2002, the victim’s family was awarded the amount of
MXN $1,083,957.00 (one million, eighty-three thousand, nine hundred and fifty-seven Mexican
pesos) to cover consequential damages, future losses, and nonmaterial damages. On October
18, 2002, another working meeting with the parties in this case was held at the Inter-
American Commission’s headquarters.

17. The Mexican State sent a communication on December 23, 2002, summarizing
the formalities pursued during the friendly settlement procedure and noting that a meeting had
been held with the petitioners in Mexico City on December 4, 2002. In that note the State
emphasized its position regarding its compliance with the points of the agreement, including
the steps taken to complete the arrest of José Luis Velasquez Beltran and all the plotters and
perpetrators of the crimes committed against José Alberto Guadarrama Garcia as set forth in

Preliminary Inquiry No. EZ/089/97-03.[°] In spite of this, the State explains that at the time it
was unable to sign an agreement of compliance with the procedure on account of differences
with the petitioners regarding the publication of its recognition of responsibility for the facts of

this casel®].Based on this, the State holds that the matter is closed and asks the Inter-
American Commission to issue the deed of compliance with the friendly settlement of the case.

18. On February 6, 2003, the State submitted a communication enclosing copies of
the newspapers published in Morelos with the recognition of responsibility signed by the

governor of the state.L”] The State added that it was “studying the possibility of issuing a
“specific press release from the Ministry of Foreign Affairs” with the aforesaid public recognition
of responsibility and that the local authorities would continue their investigations to locate José
Luis Velasquez Beltran and would report back regularly to José Alberto Guadarrama Garcia’s
family on the case’s progress. The State repeated its request that the agreement of
compliance with the friendly settlement in this case be issued and that the Inter-American
Commission “acknowledge the political willingness with respect to human rights displayed by
the government of Morelos state.”

19. On February 26, 2003, the parties once again went to the headquarters of the
Inter-American Commission and held a working meeting at which they reviewed all the steps
taken during the friendly settlement procedure and discussed the points for the signing of a
final agreement.

V. FINAL FRIENDLY SETTLEMENT AGREEMENT

20. On February 27, 2003, at the IACHR’s headquarters, a document called “Final
Friendly Settlement Agreement” was signed. In it, the parties agreed as follows:

This agreement is signed, on the one hand, by Christian Action for the Abolition
of Torture (ACAT) and the Center for Justice and International Law (CEJIL)
(hereinafter “the petitioners”), representing the Guadarrama Garcia family, and,
on the other, the Mexican State (hereinafter “the State”), represented by the
Ministry of Foreign Affairs.
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Background

The petitioners and the State signed a friendly settlement agreement in the
present case on October 30, 1998, the objectives of which were defined in
section three of the agreement.

The petitioners and the State have held numerous working meetings in order to
make progress with the different points contained in that agreement.

The parties recognize the efforts made by the different players in pursuing
compliance with the stated objectives, in consideration whereof they execute this
final friendly settlement agreement, taking into consideration the following
actions:

() The identification of a portion of Mr. José Alberto Guadarrama Garcia’s
remains has been possible through the different expert analyses
conducted in Mexican institutions and by the Argentine Forensic
Anthropology Team.

(b) Several agents of the State who participated in the abduction and
subsequent killing of Mr. José Alberto Guadarrama Garcia have been
charged and arrested and are being prosecuted.

(© The Guadarrama Garcia family has received compensation in accordance
with criteria established by the inter-American system for the protection
of human rights.

(d) The Mexican Federal Government and the government of Morelos state
have extended a public recognition of their responsibility in the facts of
this matter.

As agreed at the working meeting held at IACHR headquarters on February 26,
2003, the State will carry out an analysis of the declaration referred to by the
petitioners on that occasion and will report back to the IACHR as appropriate.

The State also agrees to continue pursuing the formalities necessary to serve
the arrest warrant that is still pending.

VI. CONCLUSIONS

21. The Inter-American Commission has closely followed the development of the
friendly settlement reached in this case. The information above shows that the agreement has
been implemented according to the terms of the American Convention.

22. During its processing, the parties made considerable efforts to pursue the
agreement’s different items. The IACHR warmly applauds the contributions of all the individuals
who made this friendly settlement possible, and it holds the direct and active participation of
the representatives of Morelos state to be highly positive, in accordance with the terms of
Articles 1, 2, and 28 of the American Convention. In addition to the specific achievements
attained in this case, that attitude is sure to set an excellent example for the authorities of
other regions and countries.

23. Based on the foregoing factual and legal considerations,
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,

DECIDES:
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1. To approve the friendly settlement agreement signed by the parties on October
30, 1998, together with the final friendly settlement agreement signed on February 27, 2003.

2. To monitor the points of the agreement that have not been met in full.

3. To publish this report and to include it in its Annual Report to the General
Assembly of the OAS.

Done and signed at the headquarters of the Inter-American Commission on Human

Rights in the city of Washington, D.C., on the 22nd day of the month of October, 2003.
(Signed): José Zalaquett, President; Clare K. Roberts, First Vice-President; Susana Villaran,
Second Vice-President; Robert K. Goldman and Julio Prado Vallejo, Commissioners.

[1] The report ends with the following paragraphs:

Conclusions

Based on the available evidence, excluding DNA testing, the results of the forensic investigation into the

identity of the skull thought to be that of Jose Alberto Guadarrama Garcia are highly consistent with

such an identification. This is based primarily on comparison of the antemortem and postmortem dental

X-rays, supplemented by the testimony of Sr. Guadarrama Garcia’s dentist, Dra. Bustos Hernandez. In

addition, other anthropologic findings in this case are consistent with such an identification. However,

the contradictory and incomplete results from the DNA testing prevent positive identification with 100%

certainty, which is the standard in forensic cases. This uncertainty must be resolved.

Recommendations:

1. The DNA testing should be repeated by an independent, highly skilled forensic DNA

laboratory capable of performing mitochondrial DNA analysis.

2. If available, a molar tooth should be used as the source for the DNA, since tissue from

the root of a tooth is more likely to yield DNA that is not degraded or contaminated.

3. Mitochondrial DNA analysis should be performed. It is less likely to be degraded than

nuclear DNA, and because it is maternally inherited (i.e., only from one’s mother), the issue of paternity

does not arise.

Report of Dr. Robert H. Kirschner, Departments of Pathology and Pediatrics, and the Human Rights Program,
University of Chicago, September 16, 2000, p. 3.

[2] Petitioners’ submission, March 9, 2001.

[3] Minutes of the working meeting of November 23, 2001, submitted as an appendix to the State’s
communication of November 30, 2001.

[4] State’s submission, December 23, 2002, p. 2.

[5] The State explains:

The investigations yielded results sufficient to indicate the probable responsibility of Gilberto Dominguez
Romero, Francisco Pefia Hernandez, Armando Martinez Salgado, and José Luis Velasquez Beltran, who
were referred to the local courts for the crimes of abducting and murdering José Alberto Guadarrama
Garcia (and, with respect to the last named criminal, as has already been stated, no information is
available about his legal situation).

State’s submission, December 23, 2002, p. 1.

[6] The State explains that the petitioners “demanded, in addition to what had already been agreed upon and
accepted by the representatives of the Mexican government, the publication of said public recognition in a national daily
newspaper.” The State reported that it had chosen to “comply with what had previously been accorded: to wit, two
publications in the top selling dailies in Morelos state, with the comments thereon made by the petitioners.” Ibid., p. 3.

[71 After summarizing the facts of the case and the steps taken in compliance with the friendly settlement
agreement, the publication, signed by Mr. Sergio Alberto Estrada Cajigal Ramirez, Governor of the state of Morelos, reads
as follows:

We have thus worked to build a different, open government, one that always acts within the legal

framework prevailing in the state. In this way we are preventing, fighting, and punishing acts of

corruption and impunity and, at the same time, we are designing government practices that are helping

us regain credibility and society’s trust. In order to assume our responsibilities, the government of the

state is meeting the commitments it has acquired, aware that a democratic government that does not

respect the basic rights of all humans is an unthinkable proposition.

“Public Recognition in the Case of José Alberto Guadarrama Garcia,” paid announcement published in “La Union
de Morelos” and “Ahora Morelos Semanal,” Morelos, Mexico, January 12, 2003.
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l. SUMMARY

1. On March 12, 1993, the Inter-American Commission on Human Rights
(hereinafter the Commission) received a petition presented by the Héctor Abad Gémez Human
Rights Committee, today known as the Interdisciplinary Group for Human Rights (Grupo
Interdisciplinario por los Derechos Humanos—GIDH) (hereinafter the petitioners), against the
Republic of Colombia (hereinafter the State, the Colombian State or Colombia) for violation of
the right to life (Article 4), the right to human treatment (Article 5), and the rights of the
child, as well as the generic obligation to respect and guarantee the rights recognized in the
American Convention on Human Rights (hereinafter the American Convention) to the detriment
of the following children: 8-year-old Johana Mazo Ramirez, 17-year-old Johny Alexander
Cardona Ramirez, 17-year-old Ricardo Alexander Hernandez, 15-year-old Giovanny Alberto
Vallejo Restrepo, 17-year-old Oscar Andrés Ortiz Toro, 16-year-old Angel Alberto Barén
Miranda, 17-year-old Marlon Alberto Alvarez, 17-year-old Nelson Duban Flérez Villa, and
Mauricio Antonio Higuita Ramirez, a 22-year-old young man (hereinafter the victims).

2. On July 29, 2002, the Colombian State and petitioners, through the good offices
of the CIDH, agreed to sign a friendly settlement agreement in conformity with the procedure
set forth in Articles 48 and 49 of the American Convention. After monitoring material
compliance with the terms of the agreement, the IACHR adopted a report in accordance with
Article 49 of the American Convention in which it describes the friendly settlement process and
the joint efforts of the parties to remedy the damage that was caused, in the light of the
State’s recognition of its responsibility and the purpose and objective of the American
Convention.

I1. SUBMITTAL OF PETITION TO THE COMMISSION AND PROCESS OF
REACHING A FRIENDLY SETTLEMENT

3. On April 8, 1993, the Commission processed the petition submitted by the GIDH,
under Case No. 11.141, in accordance with the instructions of the Rules of Procedure in force

up to April 30, 2001. On September 7, 1995, in the framework of the Commission’s goth
session, the parties initiated a process to reach a friendly settlement in conformity with the
provisions of Article 48(f) of the American Convention. As a result of the exchange, the
parties signed an understanding envisaging the establishment of a Committee to Promote the
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Administration of Justice (hereinafter the Promotion Committee) for this and other cases.[l]

4. The mandate of the Promotion Committee consisted of: (1) advocating due
process of law in the performance of judicial and disciplinary actions; (2) identifying evidence
on the events being dealt with and promoting their processing by the judiciary; (3) promoting
the protection of witnesses and, if necessary, and judiciary and disciplinarian officers that
conduct the investigations; (4) supporting not only the due exercise of the right of trade
unions to defense but also the rights and activities of the civil party; (5) promoting, when
deemed advisable for the investigative work, the transfer of proceedings to another jurisdiction
and the creation of special units of the Office of the Prosecutor and the Technical Investigation
Unit; (6) advocating the reparation of damages produced by the events being dealt with; (7)
submitting a report to the IACHR in its next regular session on the exercise of the functions
set forth in the previous items and on the results of the respective negotiations, indicating the
factors that, in its judgment, might have exerted an impact on the success or failure of the
above.

5. The Promotion Committee submitted its final report on February 23, 1996 at a

meeting held in the framework of the Commission’s 915! regular session. In its report, the
Promotion Committee formulated a series of recommendations on the case and on other
general issues. In general, it pointed out that:

The Committee as a whole has indicated that theoretically full reparation to
victims of severe violations of human rights should envisage the following: (1)
prevention of violations, investigation of the facts, identification, trial, and
punishment of those responsible; (2) restitution, if possible, of the violated
right; (3) compensation to the victims, understood in the broad sense of the
term, such as compensations for material and moral damages; (4) reparation for
the consequences produced by the violation in the communities that the victims

belong, or belonged, to, by means of economic, social, and cultural actions.[z]

The Promotion Committee recommended that the State should recognize its responsibility for
the Villatina case to the Commission and issued a series of recommendations on the adoption
of measures of promotion, especially those involving criminal, disciplinary and administrative
proceedings, in order to establish the facts and individual responsibilities. It also agreed that
a series of measures should be adopted to ensure individual and social reparation and to

. [3]
commemorate the victims.

6. On February 23, 1996, the parties agreed to continue with the friendly settlement
process for which purpose they established a Follow-up Committee to monitor the
recommendations made by the Promotion Committee (hereinafter the Follow-up Committee).
The mandate of the Follow-up Committee, set forth in a document of understanding consisted
of: (@) looking for, gathering, centralizing, and transmitting to the Inter-American Commission
on Human Rights information on the measures agreed upon to develop the functions of the
Promotion Committee; b) presenting periodical reports to the Inter-American Commission on
Human Rights on the development of these functions and the result of these functions; (c)
reporting to the Inter-American Commission on Human Rights, whenever necessary, about the
obstacles that it encounters in the exercise of its functions; (d) submitting a report to the
Inter-American Commission on Human Rights at its next regular session on the exercise of the
functions it was entrusted with and on the results of its negotiations, with an indication of the
factors that, in the judgment of the Committee, would have led to the success or failure of
these functions.

7. The Follow-up Committee submitted its evaluation on compliance with the
recommendations formulated by the Promotion Committee on October 7, 1997 at the
Commission’s 971 session. In this evaluation, the Follow-up Committee indicated that,
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although there was progress in applying disciplinary sanctions on the State agents involved in
the massacre and in determining social reparations, the Commission should continue with the
procedure envisaged in Article 50 of the Convention. In view of this situation, on October 16,
1997, the Commission issued a resolution whereby it evaluated and adopted the general
recommendations included in the report of the Follow-up Committee and urged the parties to
inform, by December 1, 1997, whether they were willing to continue the friendly settlement
process or not.

8. On January 2, 1998, the State expressly acknowledged its international
responsibility for Case 11.141 and accepted responsibility for the involvement of its agents in
the death of the victims. On July 29, 1998, the President of the Republic publicly recognized
the State’s responsibility for the action or neglect of public servants in the events of

o [4] - - .
Villatina and handed to the families of each victim a document as a testimony of moral
redress and atonement.

9. Despite the efforts made by the parties to promote the friendly settlement
process, on October 5, 1998, they decided to terminate it, because most of the agreements
drawn up during the different stages of the negotiations failed to be met. During the hearing

held in the framework of the Commission’s 100" session, the State and the petitioners agreed
to request the Commission to rule on the substance of the case with due recognition of the
partial implementation of the recommendations made by the committees established in the
framework of the attempt to reach a friendly settlement. On March 2, 1999, at the hearing

held in the framework of the Commission’s 1029 session, the parties reported on the status of
the compliance with the agreements drawn up in the framework of the Follow-up Committee.

10. On November 16, 2001, the Commission approved Report No. 123/01 pursuant to
Article 50 of the American Convention and duly notified the State of this approval. In its
report, the Commission establishes its competence to rule in the matter, refers to the attempt
to reach a friendly settlement, and reviews the State’s responsibility for violation of Articles 4,
8, 25, and 1(1) of the American Convention in the light of its recognition of its responsibility.
Likewise, in its Report 123/01, the Commission expressed its recognition of the effort made by
the petitioners and the Colombian State to resolve the case by a friendly settlement process
and regrets that this process has failed due to noncompliance with the commitments that were
made to ensure justice and social reparation by historically commemorating the victims. In
view of the information that was gathered during this process, recognition of responsibility by
the Republic of Colombia, and the preceding considerations, the Commission concludes that
the Colombian State is responsible for the violation of the right to life of the children Johanna
Mazo Ramirez, Johny Alexander Cardona Ramirez, Ricardo Alexander Hernandez, Giovanny
Alberto Vallejo Restrepo, Oscar Andrés Ortiz Toro, Angel Alberto Baron Miranda, Marlon Alberto
Alvarez, and Nelson Duban Florez Villa and its obligation to provide them special protection by
virtue of their status as children pursuant to Articles 4(1) and 19 of the American Convention,
as well as the right to life and personal integrity of the young man Mauricio Antonio Higuita
Ramirez, as set forth in Article 4(1) of the same Convention. Likewise, the Colombian State
has failed to fulfill its obligation to duly provide for the right to fair trial and legal protection
for the victims and their families pursuant to Articles 8 (1) and 25 of the American Convention
and its obligations to safeguard the guarantee provided in Article 1 (1) of the same

Convention. [5]

11. On February 25, 2002, in view of the recommendations made by the IACHR, the
Government of Colombia expressed its willingness to start up talks again with the petitioners in
order to make progress in reviewing those commitments that have not as yet been met and to
proceed with their implementation, as well as coordinate those aspects where, regarding this
topic, there are differences between the parties. On February 26, 2002, the representatives of
the State and the petitioners signed a document in which they testify to the intention of
restarting the process of friendly settlement, on the basis of the following terms:
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1. The parties agree to review the current status of the criminal
investigations and to analyze the issue of the right to protection and fair trial
and to include the results, in the light of the considerations of the Promotion
Committee and Report 123/01, as part of the Agreement.

2. As for individual compensation for the persons who have not yet
received it, the Government pledges to analyze once again the applicability of
Law 288 of 1996.

3. As for social reparation, the parties agree to promote negotiations along
the adequate channels to:

a) build a monument of atonement;

b) implement a new productive project that is operational and
profitable;

c) place a memorial plaque of the Villatina health center; and

d) implement a nonformal education project.

The activity stemming from the document of February 26, 2002 led the parties to renew their
intention to reach a friendly settlement pursuant to Article 49 of the American Convention.

12. Finally, on July 29, 2002, the parties signed a friendly settlement agreement in
which a series of commitments specified below was established. Since then, the parties, with
the good offices and supervision of the IACHR have made joint efforts to fulfill the
commitments that were made to remedy the damage caused.

1. THE FACTS OF CASE 11.141: THE VILLATINA MASACRE

13. On November 15, 1992, at about 8:30 p.m., while several inhabitants of the barrio
of Villatina in the city of Medellin were returning home from a religious service, about 12 men
in three privately owned cars and carrying firearms used exclusively by security forces stopped
at a street corner in the district, got out of their cars, ordered the children and young people
who were there to lie down on the ground, and opened fired on them. As a result the
following children died: 8-year old Johanna Mazo Ramirez, who had a leg in a cast because of
a recent accident, Johnny Alexander Cardona Ramirez, Ricardo Alexander Hernandez, Giovanny
Alberto Vallejo Restrepo, Oscar Andrés Ortiz Toro, Angel Alberto Baron Miranda, Marlon Alberto
Alvarez, and Nelson Duban Flérez Villa, all of who were between 15 and 17 years of age, and
the young man Mauricio Antonio Higuita Ramirez, who was 22 years of age.

14. The attack against the children and young people came to a halt when a National
Army patrol arrived on the scene, which triggered a brief confrontation without any deaths or
arrests. The child Nelson Duban Flérez Villa at first survived the assault and was transferred
alive to the closest Intermediate Health Unit, where he eventually died. While he was being
carried to the health care center, Nelson pointed out that he had recognized among the Killers
members of the National Police Force, companions of one of his relatives. The testimony of
those who accompanied Nelson is consistent with the ballistic tests, which indicate that the
bullets used in the massacre belonged to the Departmental Police Force and the National
Army.

V. THE FRIENDLY SETTLEMENT AGREEMENT

15. On July 29, 2002, the representatives of the State and the petitioners signed a
friendly settlement agreement. This document accepts the terms of the agreement signed on
May 27, 1998 in a first attempt to reach a friendly settlement in this matter. The agreement
recognizes the State’s responsibility for violation of the American Convention, the right to fair
trial, and individual reparation to the families of the victims, as well as a social reparation
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element with health and education components and a productive project. The Report
envisages the installation of a park with a monument in the city of Medellin to serve as a
historical commemoration of the victims. Likewise, the Commission observes that the
provisions of the agreement reflects the recommendations of the Committee to Promote the
Administration of Justice, as well as those included in Report No. 123/01 of the Commission.

16. The agreement includes a mechanism to monitor fulfillment of the commitments,
which consists of informing the Commission jointly at each regular session on the progress
achieved, without detriment to ongoing information and communication that the parties will
maintain during the implementation of the commitments, through periodical meetings that
make it possible to conduct a specific follow-up of its implementation.

17. Before providing a detailed report of the commitments that were made in the
agreement of July 29, 2002 and their degree of fulfillment, the Commission wishes to express
its satisfaction at the terms of this agreement and to express its sincere appreciation to the
parties for their efforts in reaching a friendly settlement based on the purpose and objective of
the American Convention.

A. Recognition of responsibility and right to justice

18. In the friendly settlement agreement, the State recognized international
responsibility for violating the American Convention in the following terms:

The State reiterates the contents of its communication of January 2, 1998
addressed to the Commission and publicly announced by the President of the
Republic on July 29, 1998, recognizing its responsibility for the violent events in
which the following children were killed: 8-year-old Johanna Mazo Ramirez, 17-
year-old Johny Alexander Cardona Ramirez, 17-year-old Ricardo Alexander
Hernandez, 15-year-old Giovanny Alberto Vallejo Restrepo, 17-year-old Oscar
Andrés Ortiz Toro, 16-year-old Angel Alberto Baron Miranda, 17-year-old Marlon
Alberto Alvarez, 17-year-old Nelson Duban Flérez Villa, and the 22-year-old
young man Mauricio Antonio Higuita Ramirez; and therefore, in the framework
of the Inter-American Convention on Human Rights, it accepts its responsibility
for these serious crimes.

19. As for the right to justice of the victims, their families, and society, the agreement
provides that:

Taking into account that the criminal investigation for the serious crimes that led
to the death of the children, previously remained under investigation for more
than two years, the Committee to Promote the Administration of Justice was
instructed, among other things, to guarantee due process of law in the
performance of the judicial and disciplinary proceedings, as well as to identify
evidence and promote its processing in the judiciary.

Despite the efforts made by the Follow-up Committee to monitor the
recommendations made by the Promotion Committee, the investigations
conducted in the criminal courts of law were not an effective mechanism to
secure justice and to avoid the atrocious crime from remaining unpunished.

Partly because various pieces of evidence that were recommended by the
Promotion Committee did not yield the results that they could have produced if
they had been processed on time and in part because irregularities appeared, as

6
pointed out by the Follow-up Committee itself[ ! and the Surveillance Unit of

. . 7
the Office of the Attorney General of the Natlon.[ ]
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On the basis of a review of the current status of the investigations, it was found
that, although on November 14, 1994 the Office of the Prosecutor General of
the Nation confirmed the first-instance decision of the Office of the Prosecutor in
Charge of Human Rights whereby an order was issued to dismiss the three
active members of the National Police Force for their participation in the
massacre of the children, the Fourth Specialized Criminal Trial Court of Medellin
issued a judgment of acquittal on April 30, 2002 in the proceedings that had
been filed against one of these persons for covering up the crime. This
judgment is now being appealed with the Superior Court of Medellin.

Because of the above, the Government and the petitioners adopted as part of the agreement
the review on “Judicial Protection and Guarantees” that the Inter-American Commission made
in its Report No. 123/01 of November 2001, which points out, among other matters:

54. Article 25 of the American Convention establishes the obligation of States to
guarantee access to justice and to provide due judicial protection to persons
under their jurisdiction.” (...)

55. The American Convention obliges the States to prevent, investigate, identify,
and punish the perpetrators of, and those covering up, violations of human
rights, especially when they affect the fundamental rights such as life. In those
cases where the violation of a protected right has as a consequence the
committing of a criminal act in the framework of domestic law, the victims or
their families are entitled to have a regular court, rapidly and effectively,
identify those responsible, try them, punish them accordingly, and effectively
enforce the punishment.

56. As indicated by the Inter-American Court:

“Article 25, with respect to Article 1 (1), obliges the State to guarantee all
persons access to the administration of justice and, in particular, to simple and
prompt recourse so that those responsible for the violations of human rights can
be tried and the damaged suffered can be compensated for. As indicated by this
Court, “Article 25 is one of the fundamental pillars not only of the American
Convention but also of the rule of law in a democratic society according to the

[8]

Convention.”

The contents of Article 25 are closely related to Article 8(1) which enshrines the
right of all persons to be heard in a fair trial and within a reasonable amount of
time by an independent and impartial judge or court and grant to the family of
the victims the right to have the death of their loved ones effectively
investigated by the authorities, that legal proceedings be brought against those
responsible, that they be punished accordingly, and that damages suffered be

9
repaired.[ !

(...) in the present case, despite ballistic evidence, the testimony of the child
Nelson Duban Flérez before his death, the testimonies of those living in Villatina
and the State’s own recognition of responsibility, almost one decade has elapsed
without those responsible being brought to trial or punished.

G-)

58. In the present case, the delay has not only deprived the families of the
victims of an effective action to obtain justice and reparation for a decade, it has
also contributed to undermining the possibility of bringing those responsible to
trial on the basis of existing evidence and continues to generate risks for the
lives of the witnesses and the families of the victims.
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(@)

62. In view of these considerations, it should be concluded that, in the present
case, the State has not secured the necessary means to fulfill its obligation to
investigate the extra-judicial execution of the victims, to bring to trial and
punish those responsible, and to provide reparation to the families of the
victims. The execution of the victims in the present case remains unpunished,
which, as indicated by the Court, “promotes the chronic repetition of violations
of human rights and the total defenselessness of the victims and their families.

On the basis of the above, the State recognized that, despite the results of the disciplinary
investigations, it has not fulfilled its obligation to provide due judicial guarantees and
protection to the victims and their families pursuant to the provisions of Articles 8 (1) and 25
of the American Convention and expressed its will to continue investigating the facts that
would enable them to identify, bring to trial, and punish those responsible.

B. Measures to repair the damage caused to the victims and their families

20. As part of the measures for full reparation, the agreement includes measures aimed
to repair the damage individually and collectively in its different aspects. As for pecuniary
compensation, the agreement points out that:

Considering that the Government of Colombia recognized its international
responsibility for the serious crimes committed on November 15, 1992, the
National Police Force, in compliance with the recommendations of the Promotion
Committee, reached an agreement with the families of the victims who filed
timely proceedings for compensation for damages with the Administrative Court
of Antioquia. This conciliation was approved by means of a ruling issued on
March 12, 1998.

Taking into account that the Inter-American Commission on Human Rights, in
Report 123/01, declared that the State was responsible and made
recommendations, which include that of :

“2. Providing full reparation to the families of the victims in conformity with the
commitments made for compensation (...) during the attempt to reach a friendly
settlement.”.

Taking into account also that the Rapporteur for Colombia of the Inter-American
Commission on Human Rights addressed the Minister of Foreign Affairs last May

16™ and indicated that this recommendation comes under Law 288, for those
who, according to what was ascertained during the proceedings with the
Commission, did in fact suffer damages as a consequence of the events that
took place in Villatina in November 1992.

The Government of Colombia, as a result, through the Committee of Ministers
established by Law 288 of 1996, ruled that the matter was with merit by means
of Resolution 06/02 for compliance with Report No. 123/01 of the Inter-
American Commission on Human Rights, in the terms and for the purposes of
Law 288 of 1996; so that, according to the Committee, there are the factual and
legal grounds as envisaged in the Political Constitution and in applicable
international treaties.

In this regard, the Government, in addition to enforcing Law 288 of 1996, by

means of the corresponding proceedings, pledges to estimate the amounts for
the reparation of damages, applying for this purpose the parameters that were
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used in the case of Trujillo, in view of the commitments made in the Promotion

. [10] . . .
Committee, recognition of the State’s responsibility, the Commission’s

recommendations, and precedents of law.

Resolution number 06/02 of July 22, 2002 of the Committee of Ministers
established by Law 288 of 1996 and the commitment of the Director General of
the National Police Force to estimate by conciliation the amounts of the
compensations for the families of the victims who have not been fully
compensated are part of the present friendly settlement agreement.

The Commission has learned that substantial progress has been made in the process of
estimating and paying the compensatory amounts due to the families of the victims.

21. As for the measures of collective reparation involving health, the agreement points
out that:

We the parties agreed, in February 1996, on the development of a project aimed
to improve basic health care for the inhabitants of Villatina, which has been
materialized with the building of the Health Center that is currently functioning in
the neighborhood.

As part of the obligation of the Colombian State to commemorate the victims and
make moral amends and provide reparations to their families, the State pledged
to place a memorial plaque in the Health Center, which shall be installed prior to
the next regular session of the Inter-American Commission on Human Rights, with
the following text:

“This Health Center was built in memory of 8-year-old Johanna Mazo Ramirez de
8 afos, 15-year-old Giovanny Alberto Vallejo Restrepo, 17-year-old Johny
Alexander Cardona Ramirez, 17-year-old Ricardo Alexander Hernandez, 17-year-
old Oscar Andrés Ortiz Toro, 16-year-old Angel Alberto Barén Miranda, 17-year-
old Marlon Alberto Alvarez, 17-year-old Nelson Duban Flérez Villa, and 22-year-
old Mauricio Antonio Higuita Ramirez, who died on November 15, 1992 in the
district of Villatina in Medellin.

The Colombian Government publicly recognized its responsibility to the OAS Inter-
American Commission on Human Rights and to Colombian society for the violation
of human rights in these serious crimes, chargeable to agents of the State.
Likewise, it expressed its feelings of solidarity and condolences to the families of
the victims.

This action of moral redress and atonement will not be enough to ease the pain
that this crime has caused, but it is an obligation of the State, a fundamental step
to do justice and so that crimes of this nature do not occur again.

Medellin, (date)”
The plaque will not bear the name of any national, departmental or municipal
authority and will be installed during a public ceremony attended by
representatives of the National Government and local government, the families of

the victims, and the petitioners.

The Commission has learned that measures aimed at installing the plaques to the memory of
the victims in the health center have been taken.

22. Regarding the collective reparation measures related to education, the agreement
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points out that:

In fulfilment of the commitments made in February 1996, the Government of
Colombia pledged to remodel the San Francisco de Asis Primary School so that it
could also provide basic secondary education services. This project has been
developed gradually since 1999, as a result of which the physical premises have
been satisfactorily refurbished and classes have been gradually opened.

The Government of Colombia, in compliance with the recommendations
contained in Report 123/01 of the Inter-American Commission, pledges to
continue without interruption the process of opening grades up to eleventh
grade.

23. Regarding the collective reparation measures involving the implementation of a
productive project, the agreement establishes that the parties agreed to start up a new project
on the basis of the following terms:

The parties agreed in February 1996 that the National Government would draw
up, submit, and promote among public institutions in charge of this matter,
along with the respective feasibility study, a project for creating jobs especially
aimed at the neighborhood’s young people. Afterwards, at the request of the
families of the victims, it was determined that the project would be aimed at the
affected families and a process started up to install a center for storing building
materials, which ended up by being grocery store.

In the development of the productive project of the storage center,
administrative irregularities seem to have occurred and they need to be clarified
through the corresponding legal mechanisms so that the competent authorities
can determine what occurred and, if the facts warrant it, those found to be
responsible can be punished.

Because of the above, the parties agreed to start up a new productive project,
taking into account the factors that led to the failure of the previous one. At
the suggestion of the Secretary of Government of Medellin, we the parties have
agreed to include the new productive project in the PARE Program headed by
the Archdiocese of Medellin.

On May 29, the petitioners informed the Government that the families of the
victims had indicated their decision to implement a project aimed at setting up
and running a sewing shop.

On the basis of this information, the Administrative Department of the Office of
the President and National Planning confirmed that resources had been obtained
to implement this project. In addition, the DAPRE specified that it would carry
out the due and necessary legal procedures so that it would be that central
entity that would give the money to the Archdiocese of Medellin and would
oversee the agreement drawn up for this purpose. It was also agreed that both
the movables and real estate assets that the Municipality of Medellin had
purchased for the previous project would be for the sewing shop.

On July 22, the Ministry of Foreign Affairs, the Administrative Department of the
Office of the President of the Republic, and the Interdisciplinary Group for
Human Rights met with the Archdiocese of Medellin and some of the mothers of
the victims to discuss the terms whereby the PARE Program will serve as a
support for the implementation of the productive project chosen by the
community. At this meeting, the Archdiocese accepted to collaborate and
granted the parties the means within its reach to fulfill the commitments as
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specified by the petitioners and the Government.

Taking into account that one of the commitments acquired by the Government in
the framework of the friendly settlement was to draw up and implement a
nonformal education program aimed at the community and that this commitment
has still not been implemented, we the parties have agreed that the initial phase
of the productive project, that is, the one involving participatory planning, in
which the mothers of the victims receive training on community projects and
participate in the formulation of their own projects, shall be funded without the
involvement of resources allocated for the project by the National Government.
Regarding this, the Government has reached a solution by involving the
collaboration of the FIEL Institute in the city of Medellin, which has expressed its
readiness to take up this first stage in coordination with the Archdiocese of
Medellin.

Finally, the parties agree that the petitioners to the IACHR, representatives of
the families of the victims, will be able to supervise at any time implementation
and execution of the productive project.

On August 13, 2004, the petitioners reported that, at the end of the year 2003, when the
Productive Project was starting up commercial production and about 30% of the funds given to
the UNDP had still not been implemented, the National Government ordered reimbursement of

these funds to the General Department of the National Treasury. [11] The petitioners claim
that, because of this measure, the company came to a standstill, several of the obligations
that were accepted failed to be fulfilled, and the premises that had been remodeled had to be
returned to their owner for default. On August 17, 2004, the Commission requested
information from the State on compliance with item (c) of the friendly settlement agreement
signed on July 29, 2002 and granted a 15-day deadline for the State to reply. On September
23, 2004, the State presented its communication to the Commission in which it recognized
that, at the request of the Ministry of Finance and Public Credit, it was necessary to reimburse
30 million pesos to the National Treasury, adding that, thanks to efforts by the Presidential
Program of Human Rights and International Humanitarian Law, 40 million pesos had been

allocated to replace the amount that was repaid to the state.[12]

24. On March 01, 2005, the Colombian State and the petitioners presented to the
IACHR a joint report from February 17, 2005, informing about the contents of the
commitments implementation concerning the support to the productive project, including the
payment of damages for the standstill above mentioned. Likewise, in that document both
parties required the approval and publication of the friendly settlement agreement, in

accordance of Article 49 of the American Convention.[lg]

25. As for the collective reparation measures to commemorate the victims, the
agreement established that:

The National Government and the petitioners wish to reiterate, in this friendly
settlement agreement, that the purpose of building a work of art is to
commemorate the children, as well as make moral amends and provide
reparations to the families of the victims. Therefore, any project that is
developed in this direction should count on the support and interest of the
community, the families, and the petitioners to IACHR.

The parties recognized that, in the first stage of looking for a friendly
settlement, conditions were suitable for implementing and erecting a monument,
including the corresponding budget appropriations, but for different
administrative reasons that should be the target of an investigation by the
competent authorities, they decided that the project could not be carried out.
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Because of the above, after identifying the matters that prevented this
commitment from being fulfilled in the past, we the parties agree to define the
following items regarding the building of the monument, after the National
Government discussed it with the Municipality of Medellin:

(@B) The monument will be built in one of the three parks of the city of
Medellin: Parque del Periodista (Maracaibo & Girardot), Parque San Antonio (Av.
Oriental) or Plazuela del Teatro Pablo Tobdon Uribe (Av. La Playa). The
Municipality of Medellin shall choose from among these alternatives. The Office
of the Mayor of Medellin, in turn, has five days as of the date of the signing of
the inter-administrative agreement to obtain the necessary permits issued by
Municipal Planning.

(2) The petitioners and the Office of the Mayor of Medellin shall each submit
two names of artists to invite them to present proposals, in accordance with the
terms of reference that the Administrative Department of the Office of the
President will be providing in due time.

(©) The parties agreed that the petitioners would have the right to suggest
some parameters in the terms of reference for hiring the artist. In conformity
with the above, the petitioners have requested that the following be taken into
account: a) that the work of art be made of bronze, b) that the work of art be
comprised of 9 elements which should be clearly identifiable as the 9 victims, c)
that the project include the complete remodeling of the public space that will be
used, and d) that the artist have some personal or professional experience in
the field of human rights or in similar or related areas. The parties agree that
the Ministry of Foreign Affairs shall transmit to the DAPRE the suggestions of the
petitioners, which shall be taken into account in due time, as part of the
contracting process.

(4) The contracting process will be conducted directly by the Administrative
Department of the Office of the President, which will also supervise
implementation of the contract, without detriment to the collaboration of the
Ministry of Foreign Affairs and the petitioners in the latter activity. In this hiring
process, on the basis of what was agreed, a proposal evaluation committee will
be set up with the participation of a person designated by the Ministry of
Foreign Affairs, one by the petitioners in coordination with IACHR, and one by
the Office of the President of the Republic.

The National Government confirms that the resources that were earmarked to
build the monument commemorating the killed children have been approved and
appropriated.

As for the text that should appear on the plaque of the monument, we the
parties have agreed on the following:

“To the memory of Johanna Mazo Ramirez (8 years old), Giovanny Alberto
Vallejo Restrepo (15 years old), Johny Alexander Cardona Ramirez (17 years
old), Ricardo Alexander Hernandez (17 years old), Oscar Andrés Ortiz Toro (17
years old), Angel Alberto Barén Miranda (16 years old), Marlon Alberto Alvarez
(17 years old), Nelson Duban Fl6rez Villa (17 years old) and Mauricio Antonio
Higuita Ramirez (22 years old), killed on November 15, 1992, in the district of
Villatina in Medellin.

The Colombian Government recognized its responsibility to the Inter-American
Commission on Human Rights of the OAS and to Colombian society for the
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violation of human rights in this serious crime, chargeable to State agents.

This monument is a way to commemorate the victims, make moral amends and
express atonement to the families, and although it is not enough to ease the
pain produced by this action, it has become a fundamental step for justice to be
done and to remind Colombians that crimes of this nature cannot be repeated.

Medellin, (date).”

The plaque will not bear the name of any national, departmental, or municipal
authority and it will be installed during a public ceremony attended by
representatives of the National Government and local government, the families
of the victims, and the petitioners.

As for the implementation of this measure, the Commissioner at that time, Robert K. Goldman,
who was a member of the jury to select the project of the monument envisaged in the
agreement, expressed his viewpoint on the different proposals on the basis of the terms of
reference issued by the Administrative Department of the Office of the President of the
Republic of Colombia on December 30, 2002. Likewise, on May 12, 2003, the Commission
requested the good offices of the Mayor of Medellin to speed up the negotiations that had yet
to be done. Finally, on July 13, 2004, the ceremony to unveil the monument was held in the
Plaza del Periodista in the city of Medellin. The ceremony was attended by the mothers of the
victims, the Archdiocese of Medellin, the Vice-President of the Republic, the Minister of
Defense, the Director of the National Police Force, authorities from the Office of the Mayor of
Medellin, the petitioners in case 11.141 and the IACHR, represented by Commissioner Susana

Villaran 241 _who replaced Robert K. Goldman as rapporteur for Colombia in January 2004—
and the Executive Secretary, Santiago Canton.

26. The agreement envisages its publication and distribution on the basis of the
following terms:

Taking into account that the present Friendly Settlement Agreement contributes
substantially to full reparation for the victims of the violations of human rights,
and constitutes as well a mechanism to promote in the future the speedy,
timely, and effective implementation of judicial investigations to prevent crimes
of this nature to remain unpunished, we the parties agree that the National
Government shall publish and disseminate, in coordination with the petitioners,
five hundred copies of the complete text of the agreement, including the
documents that are part of it and its annexes.

In view of the characteristics of the agreement and the joint work of the parties to agree on
its terms in conformity with the purpose and objective of the rights protected in the American
Convention, the Commission highlights the importance of this commitment and its fulfilment.

V. CONCLUSIONS AND RECOMMENDATIONS

27. On the basis of the preceding considerations and by virtue of the procedure set
forth in Articles 48(1)(f) and 49 of the American Convention, the Commission wishes to
reiterate its satisfaction at the signing of the friendly settlement agreement in the present
case, its compatibility with the purpose and objective of the American Convention, and also to
highlight the efforts of the parties to reach an agreement and implement it.

28. The Commission wishes to highlight the State’s fulfillment of the substantive part of
the commitments made in the agreement. At the same time, it calls upon the State to
continue to fulfill the remaining commitments that were made and to cooperate in the
corresponding follow-up process.
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29. By virtue of the considerations and conclusions set forth in the present report,

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,

DECIDES:

1. To approve the terms of the friendly settlement agreement signed on July 29,
2003.

2. To urge the State to take the necessary measures to fulfill the commitments

that are pending, particularly the obligation to provide the right to a fair trial and judicial
protection to the victims and their families according to Article 8(1) and 25 of the American
Convention by continuing with the facts investigation, which will allow to identify, judge and
sanction those responsible.

3. To continue supervising the fulfilment of the commitments made to ensure a
historical commemoration of the victim and access to justice.

4. To publish the present report and include it in its Annual Report to the General
Assembly of the OAS.

Done and signed at the headquarters of the Inter-American Commission on Human
Rights in Washington, D.C., on the 27th day of October 2005. Signed: Clare K. Roberts, First
Vice-President; Susana Villaran, Second Vice-President; Commissioners Evelio Fernandez
Arévalos, Paulo Sergio Pinheiro, Freddy Gutiérrez and FLorentin Meléndez.

[1] Committee to Promote the Administration of Justice in the cases of Los Uvos, Caloto, and Villatina. See
Reports 35/00 and 36/00 in the Annual Report of the IACHR 1999.
[2]

[3] These measures included the development of education, health, and job creation projects, as well as
designing and installing a work of art to commemorate the victims.

Friendly Settlement Agreement of July 29, 2002, paragraph 8.

[4] Remarks by the President of the Republic in the Public Announcement of the Recognition of the State’s
Responsibility for the violent crimes committed in Villatina, Caloto, Los Uvos, and the cases of Roison Mora and Faride
Herrera.

[5] IACHR Report 123/01, Case 11.141 Villatina Massacre, Colombia, November 16, 2001, paragraph 66.

[6] Report of the Follow-up Committee to monitor the recommendations of the Promotion Committee: “The
Promotion Committee (sic) views with concern the various obstacles that prevented observance of the recommendation
made to the Attorney General’'s Office regarding the procedure of suspect identification in a police lineup, which
jeopardized the witnesses that were going to participate in it and that could prevent the individuals responsible for the
massacre from being identified.”

[71 Evaluation Report 374/96V of September 30, 1997 of the Surveillance Office of the Attorney General of the
Nation: “In this precarious state of evidence, with official letter D5-1886 of October 3, 1995 the proceeding filed under
No. 10.458 of the REGIONAL OFFICE OF THE PROSECUTOR GENERAL OF MEDELLIN to the NATIONAL HUMAN RIGHTS
UNIT, is forwarded concluding without a doubt that both the Regional Attorney General(s) competent in the case and the
CTl agents of the Region of Medellin were responsible for almost two years of dereliction of duty, during which time the
prior proceedings filed under No. 10.458 were issued from the regional office with extensions of time for testing evidence
and would come from the CTI without any action having been taken.”

[&] IAHR Court, Case of Loayza Tamavo, Reparations, Judgment of November 27, 1998, paragraph 169.
[9] IAHR Court, Case of Durand & Ugarte, Judgment of August 16, 2000, paragraph 130.

[10] According to which: “The Committee is pleased to note the statement drawn up by the parties in the
contentious-administrative proceedings corresponding to the cases of Los Uvos, Caloto, and Villatina, for their wish to
strive for conciliation in these cases and their willingness to actively promote the signing of these respective conciliatory
agreements. The Committee urges them to sign such agreements. In addition, it invites them to take into account, in
the efforts to draw them up, the evidence and information known by the Committee itself and collected by any judicial or
disciplinary instance or received by the Committee or by the parties from any other source. It also suggested to the
parties that, in the signing of these agreements, they apply the parameters that were followed in the conciliation of the
case of the so-called Violent Events of Trujillo “made with the Council of State.”

[11] Communication of the Interdisciplinary Group for Human Rights of August 13, 2004. This situation
supposedly stemmed from Law 848 of November 12, 2003, which decreed the Budget of Revenues and Capital Resources
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and the Law of Appropriations for the fiscal year extending from January 15t to November 31, 2003.

[12] Communication DDH 48043 of the Ministry of Foreign Affairs of the Republic of Colombia of September 23,
2004. It clarifies that, because the contract with UNDP ended on June 30, 2004, the Office of the President has been
obliged to implement directly the resources and indicates that it expects to sign contracts for the implementation of
available resources during the last week of September 2004. The State has indicated that the resources available in the
amount of the 40 million will be disbursed as follows: 30 million pesos for a contract to be signed with Mercaferro EAT, a
company comprised of mothers (for inputs and maintenance) and 10 million pesos for a supervision contract to exercise
control and surveillance over the project.

[13] “Joint Report about the development of pending committment of the friendly settiment agreement. Case
Villatina (11.141) in study before the Interamerican Commission on Human Rights” dated on February 17, 2005, signed by
the Minister of Foreign Affairs, Carolina Barco, the Interdisciplinary Group for Human Rights and the Colombian
Commission of Jurists.

[14] At the ceremony, Commissioner Villaran stated: “On November 15, 1992, in the barrio of Villatina Caycedo,

here in Medellin, members of the National Police Force executed the children Johana Mazo Ramirez, who was 8 years old,
Jhonny Alexander Cardona Ramirez who was 17, Ricardo Alexander Hernandez who was also 17, Giovanny Alberto Vallejo
Restrepo who was 15 years old, Oscar Andrés Ortiz Toro who was 17 years old, Angel Alberto Barén Miranda who was 16
years old, Marién Alberto Alvarez who was 17 years old, Nelson Duban Florez Villa who was 17 years old, and the young
man Mauricio Antonio Higuita Ramirez, who was 22 years old. Most of these children belong to a group called “Builders of
the Future.” The future was violently taken away from them, they died before their time, and thus their dreams and life
ambitions were cut down. In 1995, the representatives of the victims met with the government at an IACHR session to
pave the way for a friendly settlement that culminated in the establishment of a Committee to Promote the
Administration of Justice, which was set up in this city on September 29, 1995. Various years passed, agreements on
justice and reparation were signed. It was not easy, it was not just matter of having the Colombian State recognize its
international responsibility, which was done publicly by the President of the Republic on July 29, 1998. Not all the
agreements materialized and the friendly settlement process ended in 1998. In November 2001, our Commission issued a
report with very concrete recommendations: among them, guarantees for an investigation that would identify, try, and
convict the perpetrators, full reparation for the families, and the pronouncement of guarantees that actions as atrocious as
this one would never occur again. In 2002, the friendly settlement was taken up again on the basis of the State’s
responsibility, the right to justice, individual reparation, social reparation in health, education, a productive project and a
monument that we are unveiling today. | repeat, it has not been an easy going, but today the Commission congratulates
itself for having fulfilled the mission that was entrusted to it by the American Convention on Human Rights. And it does
so to recall that it has no meaning other than that of remembering these children to the heart of this society. It is also
doing it to send a message through this monument: it involves human beings, children that the State should have
provided special protection to and did not. On the contrary, it violated their right to life, denied their families for a long
time their right to justice and reparation, adding defenselessness to the pain of an irreparable loss. The message is that,
as of today, the children of Medellin will be effectively and especially protected. The IACHR is happy that both the families
and the government have trusted in international mechanisms for the protection of human rights and have found effective
solutions despite the difficulties that were encountered on the way. Nine persons, eight of them children, were executed.
We should not be counting them, each one is unique and impossible to duplicate. When we refer to the victims, we
should not count them, out of respect for their inherent dignity and humanity, we should only recite their names and by
doing so return them symbolically to the lives of their families and to society as a whole. May this be the occasion to
redouble our commitment to life and long-lasting peace for this dearly beloved people of Colombia. We owe it to Johana,
to Jhonny, to Ricardo, to Giovanny, to Oscar, to Angel, to Marion, to Nelson, and to Mauricio. “Remarks by
Commissioner Susana Villaran at the unveiling of the monument erected to the memory of the victims of the Villatina
massacre,” Medellin, September 13, 2004.
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INTER-AMERICAN COMMISSION ON
HUMAN RIGHTS

Organization of American States

RESPONSE OF THE GOVERNMENT OF THE UNITED STATES OF AMERICA TO INTER-
AMERICAN COMMISSION ON HUMAN RIGHTS REPORT 85700 OF
OCTOBER 23, 2000 CONCERNING MARIEL CUBANS (Case 9903)

The United States rejects Commission Report 85/00 of October 23, 2000, in its
entirety. The United States respectfully requests that the Commission publish the following
Response of the United States in the next Annual Report of the Commission, if Report 85/00
is published.

INTRODUCTION

In response to the petition of April 10, 1987 in the above-referenced case, the United
States has submitted four lengthy and detailed written filings to the Commission dated:

October 9, 1987
January 19, 1988
July 29, 1988
March 22, 1999

In addition, the United States has participated vigorously in hearings before the
Commission, notwithstanding the Commission’s disregard for the consistently stated
objections of the United States to the convening of those hearings and to the Commission’s
overall manner of proceeding in this case.

More than thirteen years after the petition against the United States Government was
filed in this case, the Commission issued Report 85/00 on October 23, 2000 setting forth the
following conclusions:

1. The Status Review and Cuban Review Plans do not constitute effective
domestic remedies within the meaning of Article 37 of the Commission’s
Regulations, and, therefore, their continuing availability to Petitioners does not
bar consideration by the Commission of their claims.

2. The United States has violated Articles I, Il, XVII, XVIII, and XXV of the
American Declaration of the Rights and Duties of Man.

In accordance with these conclusions, the Commission proceeded to make the
following recommendations to the United States in Report 85/00:

1. For all Petitioners remaining in custody, status reviews should be conducted
“as soon as is practicable” to ascertain the “legality” of their detentions under
“the applicable norms of the American Declaration.”

2. Laws, procedures, and practices should be reviewed to ensure that all aliens
who are detained, including aliens who are considered “excludable” under
immigration laws, are afforded full protection “of all of the rights established in
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the American Declaration, in particular Articles I, 11, XVII, XVIII, and XXV.”

For the United States, the objectionable nature of the Commission’s handling of this
case was most recently demonstrated by the Commission’s April 4 decision (communicated to
the United States in a letter of April 9, 2001) to publish its report without the courtesy of
further consultations and coordination with the United States. This action was taken by the
Commission notwithstanding its knowledge that the United States had for several months
been carrying out in good faith the very difficult task of attempting to compile complete and
accurate factual information on the most relevant individual cases identified either by the

Commission in its report or in recent submissions to the Commission.[*!

Moreover, in its January 29, 2001 extension request letter, the United States alerted the
Commission to the fact that its consideration of this case might be barred by its own Rules of
Procedure, specifically the article on Duplication of Procedures (Article 33 in the Rules
effective on May 1, 2001).

Since the United States has now determined that Article 33 does indeed bar
Commission consideration of this case, the Commission could have avoided embarrassment
and damage to its credibility by delaying publication of Report 85/00 until after consideration
of the forthcoming United States response, or at least by inquiring of the United States as to
the substance of the claimed duplication.

For the record, the United States did request an extension of time to reply, but was
granted only a short extension by the Commission. In the view of the United States, the
Commission’s arbitrary and heavy-handed procedural conduct throughout this case raises
very serious questions concerning the Commission’s impartiality.

From the outset of this case, more than a decade ago, to the present, it is the position
of the United States Government that the written submissions of the United States and its
presentations at hearings of the Commission have established overwhelmingly that the
Commission should immediately have declared the petition inadmissible or, in the alternative,
should have promptly dismissed it if the petition were somehow found admissible.

SUMMARY OF RESPONSE

Article 1. 1. The United States disagrees with the conclusions of the
Commission in this case, rejects the Commission’s conclusions, and requests that
the Commission withdraw, and refrain from publishing, Report 85/00.

2. With regard to each implication or direct assertion in the Commission’s report
that the American Declaration of the Rights and Duties of Man itself accords
rights or imposes duties, some of which the United States has supposedly
violated, the United States reminds the Commission that the Declaration is no
more than a recommendation to the American States. Accordingly, the
Declaration does not create legally binding obligations and therefore cannot be
“violated.”

3. With regard to the substantive legal and policy aspects of this case, the
United States maintains all of the points made repeatedly to the Commission in
the four major written submissions cited above, and during hearings before the
Commission in this case. The United States will not reiterate all of those points in
full here, but asserts the continuing validity of all points previously made, and
refers the Commission to the record in this case.

The United States will emphasize in this submission, as concisely as possible,
certain fundamental and irrefutable arguments by the United States that should
have been decisive in persuading the Commission to find the petition
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inadmissible, or to dismiss it, long ago. Regrettably, the Commission failed to
give adequate weight to these points, which, to say the least, are not reflected or
adequately acknowledged in the Commission’s report.

4. With regard to the facts of as many as possible of the individual cases
mentioned either in the Commission’s Report or the March 22, 1999 submission
of the United States, updated reports are set forth in the Addendum to this
Response.

5. From a review of the Commission’s Report, it is the impression of the United
States that virtually the entire decision rests on, or flows from, the Commission’s
unsupported and insupportable assertion that there exists in international human
rights law a rebuttable presumption that everyone has a right to freedom, in
whatever country he is located and no matter what his legal or immigration status
in that country. The Commission cites no legally binding international instrument
to which the United States is a Party or any other source of widely accepted or
respectable authority for this proposition. In fact, the Commission has fashioned
this so-called international human right out of whole cloth. No such right exists.

6. In addition to the arguments previously made for a finding of inadmissibility
or dismissal of the petition, the United States wishes to inform the Commission
that the petition duplicates the work of the United Nations Commission on Human
Rights, and therefore must be dismissed in accordance with Article 33 of the
Commission’s regulations.

In particular, Article 33 provides that the Commission shall not consider a
petition if its subject matter “essentially duplicates” a petition “already examined
and settled by another international governmental organization of which the State
concerned is a member.” The issues raised by the petition in this case and the
petitions (or “communications”) submitted to the UN Commission on Human
Rights in a so-called 1503 process case resolved on April 7, 1997 are essentially
identical in all significant respects. This is particularly true with respect to the
issues of detention of Mariel Cubans and their claim to have a right to be
admitted into the United States.

If this Duplication of Procedures prohibition against Commission action has any
meaning whatsoever, the exceptions stated in Article 33 cannot be interpreted
(or in any way “stretched”) to apply in this case. In short, Article 33 applies to
this case, and the Commission is barred from further consideration of the
petition.

The United States has not raised the duplication issue previously because, like
this Commission’s process, the 1503 process of the United Nations is confidential.
Consequently, the United States did not wish to mention the 1503 proceedings of
1997 in this case at all.

In addition, however, the United States also did not do so because the United
States considered it unnecessary. The United States could not have imagined
that the Commission would not only disregard the case for inadmissibility and
dismissal, but would purport to create international human rights that do not
exist, and never have.

At this stage, therefore, the United States has no choice but to invoke Article 33
and to inform the Commission that a superior body, the United Nations
Commission on Human Rights, voted on April 7, 1997 to discontinue
consideration of a Mariel Cuban case that “essentially duplicates” (using the key
term in Article 33) the petition in this case. The margin of decision by the UN
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Commission on Human Rights was 45 to 2, with 4 abstentions.

7. The most relevant provision of international (treaty) law binding upon the
United States is Article 12, paragraph 1, of the International Covenant on Civil
and Political Rights (ICCPR), which declares:

“Everyone lawfully within the territory of a State shall, within that territory, have
the right to liberty of movement and freedom to choose his residence.” (emphasis
added)

However, this right and the right to leave any country, including one’s own, are
subject to the potential restrictions set forth in paragraph 3, even for those
lawfully in a State’s territory. Those restrictions must be provided by law and be
consistent with the other rights recognized in the ICCPR, but nevertheless give
the State broad authority and discretion, since restrictions may be based on
national security, public order, public health or morals, or the rights and
freedoms of others. Only paragraph 4 of Article 12 articulates a right that is
absolute and can fairly be considered customary international law:

“No one shall be arbitrarily deprived of the right to enter his own country.”

It is exclusively Cuba’s failure to respect this international norm that has placed
the petitioners in the situation about which they complain, not any act or
omission by the United States. The fact that Cuba has not submitted to the
jurisdiction of this Commission does not justify the Commission focusing its
attention on the only other available target in this case, the United States.

8. With regard to Article 12(1) of the ICCPR cited above, it is unchallenged that
petitioners have never been lawfully in the territory of the United States. Their
presence has been unlawful from the outset. Put differently, they have never had
a lawful basis for being in the United States. It is absurd to claim that people
who have no legal right to be in a country, whose presence there is not lawful,
and who have unquestionably shown that they pose a danger to the community,
nevertheless somehow have a right to be at liberty in that country, or at the very
least enjoy a rebuttable presumption in favor of being at liberty.

GENERAL DISCUSSION

The petitioners are approximately 367 Cuban nationals who arrived in the United
States in 1980. Many of them were taken from Cuban jails and sent here during the mass
exodus of more than 125,000 undocumented aliens who illegally came to this country when
Fidel Castro opened the Port of Mariel to Cubans who wanted to leave that country (“Mariel
Cubans™).

The petitioners claim that they are entitled to be admitted into the United States,
despite their serious and repeated violations of this country's criminal laws, and despite the
sovereign right of the United States, shared by all other nations, to regulate its borders.
They also aver that they are being unlawfully detained, although few of the petitioners are
even in custody at this time. All of the petitioners have been paroled into the United States
one or more times, and the vast majority presently enjoy that status, many having been
released after committing new crimes even while their petition was pending before this
Commission.

As noted above, the United States has previously responded in detail to the Petition,
and reiterates its consistent position, restated in recent correspondence, and in the four
major submissions previously cited that: (1) the Petition is inadmissible because Petitioners
failed to exhaust their domestic remedies and the Petition fails to raise any significant issue
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under the American Declaration of the Rights and Duties of Man (“American Declaration™), or
any other rule of international law; and (2) it fails to articulate any ground for action by this
Commission because the detention of criminal aliens lawfully denied admission to the United
States is not inconsistent with, and does not “violate,” any provision of the American
Declaration, which as a non-binding instrument cannot be “violated” in any event.

The Commission's Report (at 1 249) acknowledges the serious problems forced upon
the United States by the unprecedented influx of the undocumented aliens who illegally
traveled to this country in the 1980 Mariel boatlift, compounded by the continuing,
unreasonable and unlawful failure of the Government of Cuba to accept the return of all of its
nationals. The Report also acknowledges the extraordinarily generous treatment by the
United States afforded to the Mariel Cubans, the vast majority of whom have been extended
the opportunity for lawful status in this country and, for many, citizenship through a variety
of legislative acts.

Likewise, the United States’ treatment of the petitioners---inadmissible aliens who
committed violent and other serious new crimes in the United States after their arrival in the
Mariel boatlift--can also only be characterized as generous. The Report’s conclusions that the
petitioners have been subjected to arbitrary detention or unfairly burdened by inadequate
custody review procedures cannot be reconciled with the facts of petitioners’ own cases. Most
have been released within the United States, despite their clear ineligibility to enter or reside
lawfully in this country, and despite the dangerous criminal conduct with which they have
repaid this extraordinary hospitality. The Report’s conclusion that the fundamental
authority of the United States to exclude dangerous aliens is somehow diminished, or that it
is compelled by Cuba’s irresponsible and unlawful actions to assume the risk of hosting
dangerous aliens in its communities, is not supported by any article of the American
Declaration. Indeed, the suggestion that such aliens are presumptively entitled to liberty
because of the unlawful failure or refusal of their own government to honor its obligations to
its nationals, and irrespective of such aliens’ individual failure or refusal to comply with the
host country’s civil and criminal laws, squarely conflicts with several provisions of the same
instrument, including Articles VI, XIX, XXVII, XXIX, XXXIII.

At best, as mentioned above, the Report suggests a heretofore unknown rule of
international law, to which no nation subscribes.

In addition to the discussion that follows in response to some of the Report's findings,
the United States incorporates by reference here, and respectfully refers the Commission to,
its previous responses in opposition to this petition. This exhaustive and informed analysis
clearly demonstrates that the actions of the United States in relation to the uninvited and
inadmissible aliens who arrived here during the Mariel boatlift have been, and continue to be,
entirely consistent with domestic and international law. These actions fully respect the
human rights of the petitioners and other Mariel Cubans, all of whom have access to a
variety of administrative procedures and independent judicial review to ensure that they are
treated justly and humanely.

Moreover, in that the United States continues in its efforts to persuade the
Government of Cuba to repatriate Mariel Cubans who cannot or will not live lawfully in the
United States, the United States finds the Report (and the decision to publish it) particularly
objectionable because of its potential to affect adversely and impermissibly ongoing
diplomatic initiatives by the United States to resolve the current impasse with Cuba about
repatriation of individuals such as petitioners, as well as efforts by officials of both
governments to deter future illegal migration.

The Report's irresponsible assertion that, once here, even illegal migrants are entitled
to liberty in the United States, can only encourage further unlawful, inherently dangerous
attempts to migrate to the United States, with more loss of life in the process. Without
justification, the Commission’s Report also represents an inappropriate and significant
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intrusion into United States domestic matters, in that it has the potential to hamper, if not
actually undermine, efforts by the United States to promote orderly immigration and contain
serious concerns related to the illegal presence and removal of dangerous criminal aliens.

Subsequent events, including recent decisions of the United States Supreme Court,
among them Zadvydas v. Davis, 533 U.S. _ , 121 S. Ct. 2491 (2001), and the September 11
terrorist attacks in New York and Washington, D.C., underscore the validity of the objections
of the United States to the Commission’s Report.

These events clearly demonstrate that foreign nationals, including criminal aliens, are
afforded meaningful avenues of judicial review in the United States, and provide additional
grounds that should compel the Commission to withdraw its novel suggestion, to which no
nation subscribes, that one country can force another to admit undesirable or dangerous
aliens.

SPECIFIC REPLY POINTS

I. THE CONTINUED DETENTION OF MARIEL CUBANS WHO HAVE NO RIGHT TO
ENTER THE UNITED STATES DOES NOT VIOLATE INTERNATIONAL LAW.

A. A State Has No Obligation Under International Law

To Admit Aliens Into Its Territory Whose Presence
It Deems To Be Harmful

The detention of dangerous aliens who have committed serious crimes or who
otherwise pose a danger to themselves or the community is a lawful exercise of the
sovereign authority of the United States to regulate the entry and presence of aliens within
its borders. It is well settled in international law that a State has no obligation to admit
aliens into its territory whose presence is not in its national interests or is potentially harmful
to its public safety. Rather, every nation enjoys the fundamental sovereign power, essential
to self-preservation, to forbid the entrance of foreigners, and to admit them only under such
conditions as it may see fit.

There certainly is no known principle of international law, let alone any binding
obligation, that compels one nation to accept the dangerous criminals of another, even when
they have been expelled and effectively exiled by their own government. A sovereign State
has the right to protect its society, and to do so through the exclusion of aliens from its
territory, for economic, political, social and other reasons it deems critical to the well-being of

its citizens and lawful residents.[2]

In fact, the only internationally recognized right that is being violated (under
customary international law for non-Parties to the International Covenant on Civil and
Political Rights such as Cuba) in the petitioners’ cases is the right of everyone to return to his
country of nationality. As noted above and repeatedly in previous submissions, this right is

being violated by the Government of Cuba, not the United States.[3] The United States
reiterates that the petitioners' complaint and the Commission’s concerns should be addressed
to Cuban officials, not the United States.

No reasonable reading of the American Declaration in general or the particular articles
cited in the Report contradicts these principles, or supports the conclusion that an alien has a
presumptive right to liberty in any country other than his own, or the contention that a
foreign government may effectively dictate the admission of its undesirable and dangerous
citizens by unlawfully expelling and exiling them to another State.

As exhaustively demonstrated in the previous submissions by the United States in this
matter, detention of dangerous, illegal migrants does not violate international human rights
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law or any other universally accepted principle of international law. Instead, detention is a
recognized, legitimate means, under both domestic and international law, of enforcing a
State’s inherent sovereign right and power to regulate immigration into its territory.

Nonetheless, detention is neither the goal of United States immigration law, nor the
only means of enforcement when an alien cannot be promptly returned to his own or a third
country. Less restrictive alternatives are permitted under the immigration statute, including
discretionary parole or other supervised release into the community to await repatriation.
Such alternatives, however, are reasonably conditioned upon the lawful conduct of the alien
when released. Where less restrictive measures have proved unworkable, or inadequate to
prevent the resumption of violent or recidivist criminal conduct, detention is an appropriate
means of enforcement in order to prevent the very harm to which the regulation of
immigration is addressed.

Court rulings that have sustained the authority of the Attorney General under the
immigration laws to detain Mariel Cubans who are lawfully excluded, but who are stranded
here by the human rights violations and otherwise unlawful actions of their own government,
and who cannot be safely released into the community, are not inconsistent with the
American Declaration. The articles cited in the Report do not define liberty in abstract or
absolute terms, but must be understood in light of the competing right of a State to restrain
individual liberties. They do not purport to guarantee admission or release of aliens lawfully
excluded under that State’s existing laws. (See U.S. submission Jan. 19, 1988).

The Supreme Court of the United States has found detention to be lawful when there
is a reasonable apprehension of harm to the community by aliens who have been denied

admission and are awaiting their removal to another country.[4] The Court also held that the
Government’s objective of protecting the community from the threat of harm posed by aliens
lawfully denied admission to the United States is a legitimate objective that outweighs the

aliens’ interest in securing release from detention.[®!

The United States accordingly disagrees with the Report’'s finding (at I 216) that the
detention of the petitioners “violates” the American Declaration, particularly in view of the
fact that the Declaration cannot be violated, as explained above. The United States reiterates
that the Declaration does not establish binding legal obligations that can be violated by
anyone.

Even if the Declaration were a legally binding instrument, the United States would not
be in violation of it. None of the articles cited, including Articles I and XXV of the
Declaration, can be construed to suggest that criminal or other undesirable aliens must be
admitted to any country they choose, or to dilute the authority of the country to which their
own government has unlawfully expelled them to enforce its own laws or promote those
interests protected through the regulation of immigration.

The petitioners — -aliens who have never been eligible for admission to the United
States, and have been ordered excluded based on their convictions of serious crimes — -
cannot force the United States to admit or release them into its territory. Neither the
intransigence of their own government, nor the petitioners’ illegal presence in this country,
changes this analysis or confers on them the entitlement they claim to be at liberty in
American society.

Just as the Declaration does not create legal duties, it cannot create rights. The
United States nonetheless has provided generous alternatives to detention through the
immigration parole statute. Insofar as the government of Cuba has refused, in violation of
international law and basic principles of human rights, to accept the return of its citizens,
however, it has left the United States with no reasonable alternative except to detain those
who pose an unacceptable risk to the communities into which they would be released.
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Nor can even an expansive reading of Articles | and XXV displace competing State
interests or existing procedures of law in the circumstances presented here. The Supreme
Court of the United States has held that, because the alien’s presence in this country is
illegal, an alien denied admission likewise lacks an enforceable right to be released into the

United States, where such release would pose an unacceptable risk of harm to society.[6]
The petitioners remain in this country only because their orders of exclusion have not yet
been effectuated. At most, they are entitled to a proportionate, constitutionally adequate
procedure for determining whether they should be detained or released pending efforts to
secure their repatriation, or further consideration for release. The current custody review

procedures meet or exceed this standard.["]

The petitioners have not established that they have been denied adequate
administrative or judicial process. Rather, all of the petitioners have been released or paroled
into the United States one or more times under the very procedures they label inadequate.
That parole afforded each of them an opportunity to reside in society, and was forfeited
because of the aliens’ own unlawful conduct, including violations of the conditions under
which they were released to the community by their commission of additional, serious and
violent crimes in this country.

Nonetheless, if detained, they are afforded automatic, periodic and meaningful
opportunities, at least annually, under the comprehensive immigration parole review
procedures for Mariel Cubans established at 8 Code of Federal Regulations 8 212.12 (2000),
to seek further release within the United States.

These procedures are separate from and in addition to administrative hearings and
appeals afforded every alien to determine whether he is eligible to enter or remain in the
United States. The allocation of proof under the regulations, moreover, is consistent with the
statutory and constitutional allocation of proof applicable to any alien who seeks to be

admitted even temporarily into the United States.[8] As evidenced by the petitioners’ own
cases, and those of the thousands of other Mariel Cubans who have been paroled under 8
C.F.R. 8 212.12 (none of whom has a lawful right to resume their illegal presence in this
country, but many of whom have been approved for parole into the United States multiple
times), these procedures are clearly sufficient.

Mariel Cubans also have access to judicial oversight of their administrative
proceedings, including habeas corpus proceedings to test the legality of their detention and to
insure that they are not detained in violation of the Constitution, laws, or treaties of the

United States.[°] Importantly, they are also guaranteed the same rights under law, including
the Fifth and Sixth Amendments of the Constitution, as a citizen or any other criminal
defendant, before they can be convicted of or punished for a crime.

In providing these procedures, the United States has complied with its obligations

under international law to protect the liberty interest of every foreign national on its soil.[10]
It is not, as the Report acknowledges, required to treat citizens and aliens identically in every
context. In particular, nothing in the American Declaration or any other rule of international
law confers on aliens an absolute right to reside in a country to which they have not been
lawfully admitted, or even a qualified right to be released from immigration custody when
their release poses an unacceptable danger or risk of harm to the interests of that country.
Again, the Commission therefore erred in finding such a right to exist, and the continued
detention of the petitioners to be arbitrary or otherwise objectionable under the American
Declaration.

B. The Detention of Excludable Mariel Cuban

Aliens Pending Their Removal Does Not
Violate Principles of Equal Protection.
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The detention of the Mariel Cubans is consistent with Article 1l of the American
Declaration and its principle of equal protection under the law. Immigration detention,
particularly in light of the comprehensive custody review procedures for Mariel Cubans in 8
C.F.R. 8 212.12, is reasonable and proportional to the governmental objectives of promoting
orderly immigration, protecting the community, and insuring enforcement of immigration
laws. These objectives require the exclusion of criminal aliens who have no legal claim or
other right to live in American society.

Detention for the purpose of enforcing the immigration laws that require the exclusion

of inadmissible criminal aliens is not arbitrary, punitive, or in violation of due process.[ll]

Before they are ordered excluded from the United States, aliens in the petitioners'
circumstances are afforded full hearings before an immigration judge, in which they may be
represented by counsel, confront the immigration charges against them, proffer evidence in
rebuttal, apply for such relief or protection from removal for which they may be eligible, and
submit any other relevant information in support of their applications for admission. They
also may appeal adverse orders of the immigration court to the Board of Immigration
Appeals, and have the same opportunity for judicial review of their immigration orders as do

other similarly situated aliens.[*2]

In addition, if detained, the Mariel Cubans are afforded, in separate administrative
proceedings, automatic, periodic reconsideration for parole from custody under the
comprehensive procedures at 8 C.F.R. § 212.12. These reviews, during which they may be
assisted by counsel or other representatives, provide Mariel Cubans with individualized
determinations based on the relevant facts of their particular cases, including any information
submitted or developed during annual, face-to-face personal interviews with the review
panels.

At the end of each review, the aliens are given a written decision, translated into
Spanish, explaining the decisions in their individual cases, and providing reasons for the
decisions. Importantly, while an alien's criminal record may have immigration consequences,
immigration proceedings are not criminal proceedings, but are civil proceedings. An alien in
the United States who is accused of a crime is afforded the same statutory and constitutional
safeguards as any other defendant arrested or tried for a crime. Immigration officials do not
retry or otherwise go behind the findings or conviction records of the criminal courts. Mariel
Cubans nonetheless may test the legality of their immigration detention in federal court by
petitioning for writs of habeas corpus.

As demonstrated, here and in previous submissions in response to the petitioners’
complaint, detention is recognized by nations as a permissible means of enforcing a state's
inherent power to regulate immigration. U.S. immigration law, however, does not mandate
detention in every instance of unlawful migration, but authorizes the Attorney General to
release aliens in lieu of detention when appropriate pending removal proceedings and

repatriation.[l3] The Attorney General, relying on his statutory immigration parole authority,
has unquestionably and generously exercised his discretion with respect to Mariel Cuban
criminals who cannot be promptly repatriated. Parole under 8 U.S.C. § 1182(d)(5) is not a
lawful admission to this country, and therefore does not change the alien’s legal status from

that of an applicant for admission.[?*] It nonetheless permits an alien not lawfully present in
the United States to reside in the community, and to enjoy many of the same benefits (and
obligations) of residence in this country, pending proceedings to determine if he is admissible,

and pending arrangements to enforce his departure if he is not.[15]

The statute provides for the temporary, conditional parole of inadmissible aliens “only
on a case-by-case basis for urgent humanitarian reasons or for significant public benefit.”[16]

These concerns generally include public safety and risk of flight to avoid removal.[27]  The
special regulations for Mariel Cubans are fully cognizant of the aliens' unique circumstances,
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and as such allow release of aliens who would normally be removed rather than paroled into
the United States. For the same reasons, the regulations at

8 C.F.R. 8 212.12 speak to related concerns, including an alien’s own welfare once he
is released into the community, and the likelihood that he may resort to new criminal conduct
if he is released without such basic resources as housing and income.

The regulations thus reasonably condition release on the availability of a sponsor, and
on the alien's willingness to agree to other reasonable limits, such as complying with civil and
criminal laws, or the rules of any transitional halfway house program to which he may initially
be released, and subsequent periodic reporting to immigration authorities to ascertain his
whereabouts and renew his employment authorization. The Report’s implicit criticism of
the sponsorship requirement is shortsighted from both the perspective of the petitioners and
the United States.

The Report also erred as a matter of law in concluding that Mariel Cubans are subject
to detention solely because of their status as inadmissible or excludable aliens. See Report at
9 241. This finding is based on the Commission’s belief that the United States relies on a
legal "fiction” to justify detention of excludable aliens at the border, while deportable aliens

are allowed to go free within the United States. 18] see Report at f 233. The petitioners,
and Cubans in general, are in no way discriminated against by the United States in the
enforcement of the immigration laws. The relevant U.S. immigration law applies to all
similarly situated aliens, and all dangerous, illegal aliens are liable to detention for purposes
of enforcing the immigration laws, irrespective of their nationality, or their prior immigration
status.

Contrary to the Report’s finding, the so-called “entry doctrine ” is consistent with basic
due process principles, and international law. The doctrine recognizes that aliens who have
been admitted and have lawfully resided in the United States are entitled to additional
procedural protections before they may be deprived of that status, and the expectancies that

go with it, and expelled from the United States.[1°] Neither prior admission nor illicit entry,
however, entitles aliens to be free of detention contrary to the interests of the United States

pending their removal.[2°]

The Supreme Court has construed the immigration statute to implicitly limit under
certain circumstances the duration of post-order detention of aliens who have been admitted

to the United States.[?1] The Court, however, has not found any statutory, constitutional, or
other rule of law under which other nations could in effect force this country to accept or
even temporarily host dangerous aliens by sending such individuals here and refusing to take

them back. [22]

Even then, as demonstrated by the petitioners’ own cases, the parole statute and
regulations permit the release of inadmissible aliens within the United States, despite their
unlawful arrival or presence. The United States’ treatment of the petitioners thus conforms

with and indeed exceeds this country’s obligations under international law,[23] and is fully
consistent with the Declaration.

There also is no evidence that the United States has used its detention authority
under civil immigration law to punish or mistreat the petitioners or other Mariel Cubans. All
classes of aliens are protected under the Fifth and Fourteenth Amendments of the United
States Constitution against inhumane and punitive treatment that violates recognized human
rights, and the courts are open to any who protest the legality or conditions of their

confinement.[?4]  Furthermore, the procedures governing the detention of Mariel Cubans,
which are discussed further below, are similar to the procedures governing the detention of

other groups of aliens.[2°]
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In a related point, the United States also objects to the Report's reference (at I 251)
to its "on site visits in this matter,” and challenges the Commission’s resulting conclusion that
detained Mariel Cubans are not provided the same "programs of reform and rehabilitation”
that are available to sentenced criminal offenders. This comment again fails to distinguish
between the State’s interests in criminal and immigration law, including its greater obligations
to its own citizens and lawful residents, both those who are leaving prison, and those who
live in the communities to which sentenced offenders will necessarily return upon their

release from prison.[26]

Further, the noted concern is an inaccurate description of the resources that are
available to Mariel Cuban detainees, particularly those who are housed in Federal Bureau of
Prisons (“Bureau”) facilities. In such facilities, detainees are permitted (but, unlike sentenced
inmates, cannot be required) to work, and likewise are encouraged to participate in available
educational programs. The vast majority of detainees are housed in the general population,
are involved in work and educational programs with other inmates and detainees, and are

allowed to move about the institution independently.[27]

In addition, the Bureau funds and/or staffs a number of programs solely directed to
Mariel Cubans, including a comprehensive residential substance abuse treatment program at
Englewood, Colorado, for detainees who are approved for immigration parole, and it oversees
the placement of detainees in halfway house programs established for Mariel Cuban parolees
and other similar programs willing to accept or sponsor parolees upon their initial release

from custody. 28]

The Bureau also expends significant resources to address such special needs presented
by this population, providing bilingual staff and educational services, including English as a
Second Language, high school equivalency degree programs, general educational
development, drug education and behavior therapy, as well as thorough medical care, and
counseling and occupational therapies to Mariel Cubans diagnosed with significant mental
health problems.

In this respect, again, the Report’s observations cannot be reconciled with its apparent
criticism of 8 C.F.R. § 212.12(f), regarding the halfway house and sponsorship requirements
when an alien is paroled. The halfway house programs provide paroled Mariel Cubans with
housing, health, counseling, employment and other vital services critical to their successful
transition from institutional to community living. Aliens released directly to their own custody
or even to that of their families rarely access comparable resources. In short, the
American Declaration neither contemplates that a government will release dangerous criminal
aliens into its communities, nor does it question the authority of the United States in this
case to determine how best to allocate its resources and where to spend them in its efforts
to address the complex and difficult problems related to the release of criminal aliens who
should but cannot be removed from its territory.

Accordingly, there is no basis for the Commission's finding (at f 241) that the
treatment of excludable Mariel Cubans is discriminatory and denies them equal protection of
the law.

The treatment of the Mariel Cubans subject to detention has been both responsible
and humanitarian, as well as reasonable and proportionate in relation to the Government’s
interests.

The detention is not an end in itself, but rather it is to ensure that the Attorney
General is able to fulfill his statutory authority to exclude or decline admission to dangerous
aliens whose illegal presence is not in the public interest. The United States does not accept
the proposition that it has an obligation or a duty under its own laws or the American
Declaration to admit individuals whom no other country, including the petitioners’ country of
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origin, is willing to accept, simply because such persons have managed illegally to arrive or
remain in the United States. Nevertheless, it affords the petitioners procedures that are
clearly fair, adequate and effective, and substantially identical to the process afforded other
similarly situated aliens, through which they may obtain (and have obtained) their release.

For these reasons, the detention of the petitioners does not deny them equal
protection under domestic or international law. While a different, perhaps even more
generous policy might be possible, the Commission should refrain from attempting to impose
a different policy choice in the form of recommendations that not only discount the sound
policy and procedures already in place, but would impair the inherent authority of the United
States to protect its borders, and enable foreign governments to compel this country to admit
undesirable aliens by the simple expedient of sending them here and refusing to take them

back.[2°] The Report’s cursory treatment of the latter, sensitive issue in particular is
unpersuasive and irresponsible, and suggests a view not shared by the United States or other
nations.

I1. THE PETITIONERS’ DESIRE FOR LIBERTY IN THE UNITED STATES IS
SUFFICIENTLY PROTECTED BY PAROLE REVIEW PROCEDURES THAT PROVIDE A
REGULAR AND MEANINGFUL OPPORTUNITY TO SEEK RELEASE FROM
DETENTION.

A. The United States Already Provides Significant Custody Redeterminations for
Mariel Cuban Detainees.

The Cuban Review Plan at 8 C.F.R. § 212.12 is described in detail in the previous
submissions of the United States (see, e.d., July 28, 1988 Submission, at 8-11). Through
the comprehensive procedures and extensive, individualized review available under Section
212.12, the Cuban Review Plan serves its purpose of providing an effective, and
humanitarian, resolution to a longstanding, complex problem that implicates sensitive foreign

relations as well compelling domestic concerns. The review procedures allow the
Attorney General to identify Mariel Cubans who can be paroled without posing an
unacceptable risk to the community. The effectiveness of this effort is absolutely

demonstrated by the release of literally thousands of detained Mariel Cubans since the
current review procedures were implemented beginning in 1987, and by the significant overall

reduction of the number of Mariel Cubans held in detention today.[30]

Even when parole has been determined to be against the public interest in an
individual case, detention of excludable Mariel Cubans has never been properly characterized
as unlawful or even “indefinite.” The United States has constantly sought the agreement of
Cuba, consistent with that government’s obligations under international law, to accept the
return of those detainees who have serious criminal records or severe mental problems.
Like every other criminal alien who is lawfully removed from the United States, where
possible and appropriate, this country promptly removes Mariel Cuban detainees who can be

repatriated to cuba.l31] In addition, the United States has always been willing to permit any

detained Mariel Cuban who could obtain admission to a third country to depart.[32] The
evident unwillingness of third countries to accept these detainees further illustrates the
reasonableness of the United States’ position and its unwillingness to release all of them into
the community.

For those who cannot be repatriated, the Attorney General’s custody review procedures
provide automatic, periodic reconsideration for release, and clear guidelines for the exercise
of his discretion under the regulations. When properly viewed in this light, such detention is
neither indefinite nor unlawful, but subject to periodic reconsideration, affording at minimum
an annual opportunity to demonstrate that release on immigration parole would not be
contrary to the public safety or interest.
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Indeed, although an alien’s parole may be revoked under these regulations because he
has violated the conditions of his release, the Attorney General may (and often does) decline
to resume custody, if he determines, upon review of the alien’s particular case, including the

nature and severity of the violation, that on balance revocation is not warranted. [33]
B. The Cuban Review Plan Meets Prevailing

Standards of Fairness and Impartiality.

The United States disagrees with the Commission’s finding (at 19 220-230) that the
Cuban Review Plan at 8 C.F.R. § 212.12 is procedurally deficient. The United States also, of
course, rejects any assertion that it “violates” Article XXV of the American Declaration, which
cannot be violated as discussed above. Article XXV merely requires that a deprivation of
liberty be in accordance with "procedures established by pre-existing law,” and that detainees
be given a right of judicial review of the legality of detention in a court of law. Id. at 17. It
does not disturb or address the grounds of exclusion, burden of proof, delegation of authority,
or frequency of custody reviews under the immigration statute. The Report's assessment of
these factors are not supported by the articles it cites, and reflect a flawed analysis of U.S.

law and the extant custody review procedures applicable to Mariel Cubans.[34]

The review procedures at Section 212.12 allow the Attorney General to identify and
release Mariel Cubans who can be paroled without posing an unacceptable risk to the
community. As a remedy from the petitioners’ perspective, and that of other Mariel Cubans,
the Cuban Review Plan speaks for itself. As noted, it cannot be disputed that thousands of
detained Mariel Cubans have been released since the current review procedures were
implemented beginning in 1987, and that there has been a significant overall reduction of the

number of Mariel Cubans held in detention today.[35]

1. The American Declaration does not require the United States to implement
additional, trial-like procedures.

The Cuban Review Plan is entirely consistent with basic principles of due process and
with the balance of interests to be accommodated. In one of its most significant decisions on
procedural due process, Mathews v. Eldridge, 424 U.S. 319, 335 (1976), the United States
Supreme Court provided a balancing test for determining the sufficiency of a particular
procedure for purposes of due process. While Mathews may be drawn from non-immigration
jurisprudence, its approach would not require additional procedures even if applicable here:

Due process generally requires consideration of three distinct factors: First, the
private interest that will be affected by the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and finally, the Government's interest,
including the function involved and the fiscal and administrative burdens that the additional
or substitute procedural requirement would entail.

Here, the balance clearly tips in favor of assuring fairness without exhaustive,

adversarial proceedings.[36] The private interest at stake is the desire of criminal aliens who
have been ordered excluded and who have no right to be released within the United States
while they await repatriation. That interest must be balanced against the Government's
countervailing obligation to protect the public welfare and its absolute sovereign right to
control the presence of aliens within its territory. When both of these interests are properly
weighed, it becomes clear that the risk of wrongful detention is minimal, for under neither
domestic nor international law do aliens illegally present in the United States enjoy an
unhampered right to be members of American society despite their lawful exclusion.

On the other hand, the Government's interests in detention are weighty. The United
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States is already providing automatic, periodic, time-consuming and individualized
consideration to Mariel Cubans who seek parole. Furthermore, the Cuban Review Plan
focuses on the difficult task of predicting future conduct if released, not on retribution for
past conduct.

The Plan nonetheless meets if not exceeds the provisions of the American Declaration,
in that it features many of the protections required by civil proceedings in general, and
immigration proceedings in particular, such as the right to legal representation by counsel at
no expense to the government, the right to present evidence in support of the aliens’
suitability for parole, the opportunity to review and rebut any adverse evidence against them,
and the right to judicial review of the legality of their detention by habeas corpus
proceedings. No additional procedures are contemplated by Article XXV of the American
Declaration, under Mathews, or any other domestic or international standard of due process.

2. The existing custody review procedures for Mariel Cubans state the grounds for
detention and release with sufficient clarity.

The United States also disagrees with the Report’s finding that the immigration statute
and present parole review procedures do not identify the particular grounds for detention.
Ample notice of the factors for decision making in this realm is provided to the Mariel Cubans
and all other aliens by the statute and implementing regulations, including the events that
will require an alien’s exclusion or expulsion from the United States, and the scope of the
Attorney General’s detention and release authority. The principles stated in the American
Declaration do not suggest more; they do not suggest that the United States should admit
dangerous criminal aliens, or adopt a precise formula essentially eliminating discretion or
prescribing an entitlement to release of such aliens within its borders.

The regulations published at 8 C.F.R. § 212.12 provide in general that Mariel Cuban
detainees may be granted immigration parole when it is not contrary to the public interest.
Specifically, the regulations provide that parole may be granted if the alien is presently non-
violent, is likely to remain non-violent, is not likely to pose a threat to the community

following his release, and is not likely to violate the conditions of his parole.[37] The
regulations also provide guidance by setting forth specific factors relevant to making this
determination, including the detainee’s: criminal history; psychiatric and psychological history;
disciplinary infractions while in detention; participation in work, educational and vocational
programs; ties to the United States including family ties; and any other information probative
of a particular detainee’s ability to adjust to life in a community, and not abscond, engage in

future acts of violence or criminal activity, or violate the conditions of parole.[38] Detainees
are also regularly counseled regarding the program.

These procedures afford more than sufficient guidance to Mariel Cubans regarding the
conditions they should meet in order to obtain parole, and the opportunity to show that they
have done so, and accordingly merit parole. The result is not arbitrary, even insofar as it
takes into account historical or other facts that may not be within the power of an individual
to change.

Rather, it affords the detainees individualized consideration of the facts or combination
of facts presented each time their specific cases are reviewed. An alien with a serious
criminal history may be approved for release if, for example, his present review reflects a
combination of such facts as favorable institutional adjustment, participation in educational or
work programs, or other evidence of rehabilitation, and community support.

No regulation, particularly one that is directed at assessing likely future conduct, can
exhaustively list every possible factor that may be relevant in a particular case to the
exclusion of all others, and the instant regulation necessarily preserves the Attorney General’'s
authority to weigh external factors, domestic and foreign, in assessing an alien's need or
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suitability for release within the United States.[3°]

These procedures are applied uniformly to all detainees, to ensure fairness and
consistency in the decision-making process. The review given to each detainee is an
individualized determination of his suitability for release, including an assessment of his
danger to the community. Each determination is subject to several layers of review, in order
to insure that the detainees receive full and fair consideration for parole. Further, by
centralizing the final layer of review, the regulations promote consistency in parole
determinations. These provisions, plus the expertise of the senior officers assigned to the
Cuban Review Plan, the product of particularized training and years of experience
administering the program, adequately safeguard against the generally unsupported and
unfair charges of ambiguity, inconsistency, and speculation leveled by the Report (see,_e.q.,

17 222, 224).[40]

Moreover, contrary to the Report’s findings (at 1 219-222), the procedures do not
create a presumption against release leading to the denial of parole in most cases. This
conclusion is unsupported by the record before the Commission, and contradicted by the facts
of the petitioners’ own releases on parole, and the sheer number of other Mariel Cubans who
have been paroled into the United States, one or more times depending on their personal
conduct, since their arrival in 1980. While the immigration statute expresses Congress’s
clear preference for removal and detention pending removal of potentially dangerous aliens, it
also includes the exception of discretionary parole or release for those cases in which removal
cannot be promptly enforced. The parole regulations for Mariel Cubans provide a vehicle for
release, require a case-by-case review of the custody status of each detainee, and a decision
based on updated and accurate information provided by and about the detainee in the course
of his case review.

3. The regulations lawfully place the burden of proof on an alien who seeks parole
within the United States.

The custody review procedures are not deficient because they place the burden on
Mariel Cuban detainees to demonstrate that they merit release. See Report at 220, 228.
This allocation of the burden of proof is consistent with the immigration statute specifically,
with civil proceedings generally, and with the discretionary nature of the benefit sought. The
Report’s conclusion to the contrary is based on its incorrect conclusion that the petitioners
are being deprived of a right to liberty, irrespective of the interests and laws to the contrary
of the host nation in which they find themselves. See Report at  215; but see Section | A,
supra. Importantly, while all of the petitioners are criminal aliens, and thus inadmissible to
the United States, their complaint does not concern their criminal proceedings, or the
statutory and constitutional safeguards afforded them during their criminal trials.

Rather, it concerns their desire to reside in a territory other than their own. The result
suggested here, by the Commission’s Report, would require an extraordinary reversal of law.
Neither the American Declaration, nor any rule of international law, contemplates such a
result. The onus is clearly and reasonably upon the alien who seeks to reside abroad to
prove to the satisfaction of the foreign state that he merits the privilege he desires, or at the
very least that his liberty within that country will not be harmful to its society.

The United States has a fundamental obligation to protect its own citizens and lawful
residents, an obligation that clearly outweighs the petitioners' narrow interest, or desire to be
enlarged despite their lawful exclusion from the United States, and commission of serious

crimes when previously accorded the same privilege.[41]
Nor are the petitioners or other Mariel Cubans materially prejudiced by the allocation

of proof in their administrative custody reviews. They perhaps know better than anyone else
the extent of their criminal conduct in this country and elsewhere, and they are afforded the
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opportunity during the review process -- in personal interviews, through written submissions,
and with the assistance of their representatives -- to inform the panel of their
accomplishments or any other facts which support their request for parole. Again, as clearly
evidenced by the facts of the petitioners’ own cases, the Report’s findings also lack empirical
support.

Clearly, the existing procedures are not so onerous as to prevent the petitioners from
being able to satisfy their burden of proof, as evidenced by the release determinations in
their favor.

4. The parole authority is properly vested in the Attorney General and his delegates.

Nor are the immigration parole review procedures for Mariel Cubans deficient simply
because they commit the ultimate decision-making authority to the Attorney General. See
Report at 1 217-225. The return of dangerous aliens to American society despite their
lawful exclusion from the United States, or their crimes in this country when previously
released, is by nature an exercise of discretion on the part of the sovereign.

Congress has committed that discretion to the Attorney General, the executive official
charged with administering the immigration laws. This congressional delegation of authority
is permissible under the U.S. Constitution and does not violate due process or international
law. The simple combination of investigative and adjudicative functions under one agency
does not, without more, violate any standard of due process. Further, the administrative
decision-makers, the Attorney General and his delegates, are entitled to a presumption of

honesty and integrity in carrying out their statutory and regulatory duties.[*2]  There has
been no showing that this complex and difficult program has been operated under any lesser
standard.

Although discretionary, the exercise of the Attorney General's detention and parole
authority is guided by the statutory and regulatory criteria published at 8 C.F.R. § 212.12,
which prescribe the procedures for conducting custody determinations, the relevant factors to
be weighed in the case reviews, the conditions for release within the United States, and the
circumstances under which the aliens may be returned to custody. These guidelines are
applied uniformly to all Mariel Cubans liable to detention in the United States, and insure
consistency in the decision-making process.

Contrary to the Commission's Report (at 1Y 213, 218), a trial or a full-blown
adversarial hearing is not required or even practicable to determine if discretionary
immigration parole is warranted in a particular case. Again, the extant procedures have
resulted in the parole of most of the petitioners, and greatly reduced the number of Mariel
Cubans taken or retained in custody. There is no reason to believe that an administrative
judge or the numerous federal courts would make better or more consistent judgments about
the likelihood that a detainee could successfully integrate into the community, or that the
additional burdens on the courts, and the attendant delays for the petitioners as well as other
criminal and civil litigants, would result in additional releases or better safeguard public safety
and order.

Indeed, such measures as have been implemented, including extensive training to
officers involved in the review process, and centralizing the final layer of decision-making,
have demonstrably safeguarded prompt, uniform decision making, and promoting the
development of necessary expertise.

Lastly, the American Declaration does not compel the United States to vest the parole
authority in the judicial branch. As a non-binding instrument, the Declaration cannot oblige
the United State to invest individuals with an overriding right to liberty or otherwise diminish
the authority of the United States to exclude undesirable criminal aliens.

http://www.cidh.org/Respuestas/USA.9903.htm Page 16 sur 21



Case 9903 - Govt response 20.04.08 14:12

Further, the principles contained in Article XXV of the Declaration, specifically, do not
suggest that detained Mariel Cubans should be given trials or adversarial hearings before law
judges to determine whether or not they should be released into U.S. society. At most, they
suggest that they be allowed to contest the legality of their detention before a judge, a
procedure which they already have under this country’s law. Any further decision whether to
release or detain Mariel Cubans properly is a matter of discretion for the United States.

5. The regulations provide for prompt, periodic reconsideration of detention status.

Custody reviews under 8 C.F.R. 8 212.12 are not so infrequent as to make detention
arbitrary. See Report at 11 229, 230. The existing procedures provide Mariel Cubans with
automatic, periodic reconsideration for immigration parole at least annually. In addition, the
regulations permit the scheduling of reviews at shorter intervals where warranted by a
detainee’s particular case, or because of a material change in his circumstances in the

interim. [43]

Further, the review process itself is a complex undertaking that occurs over a period of
weeks or even months from the time the interviews are first scheduled, requires numerous
time-consuming steps, commits significant personnel and resources, and affects all of the
responsible agencies.

The current procedures themselves are far from cursory; each case is reviewed by a
panel of senior officers, who also conduct a personal interview with the alien, and prepare a
written report with their findings and recommendation. That report is forwarded to the
Director of the Cuban Review Plan, and again reviewed before a decision is rendered by the

Associate Commissioner for Enforcement.[*4] Before this process even occurs, time must be
allowed for arrangements with the institutions where the detainees are located and the panel
interviews conducted, for the selection and travel of the panel members, for notice to the
detainees ahead of time, as well as for providing necessary records to the reviewing officers,
and for inspection by the detainees and their representatives.

The Commission’s Report does not appear to consider the extent of the process
involved, nor does it explain how the additional burdens of requiring more frequent custody
reviews in every case would materially improve the decision making process.

6. The petitioners are afforded an effective right to judicial review of the
legality of their detention.

The United States also disagrees with the Report insofar as it finds (at 71 232-235)
that the judicial review procedures available to Mariel Cubans are too limited in nature and
scope to be effective. As have other detained Mariel Cubans, the petitioners may test the
legality of their detention by filing petitions for writs of habeas corpus in federal court under
28 U.S.C. § 2241.

There is no time limit for judicial review under the habeas corpus statute, and the
scope of review is sufficiently broad to reach constitutional and statutory challenges to a
petitioner’s custody. A court may order the release by writ of habeas corpus to any individual

detained in violation of the Constitution, laws or treaties of the United States. [4°]

Judicial review of immigration detention is therefore not limited to determining
whether the detaining officials have complied with the procedures, as the Report found, but
also extends to the legality of the detention itself. The scope of review may nonetheless vary
with the nature of the right at issue.

Under our system of government, reviewing courts owe substantial deference to the
Legislative and Executive Branches with respect to matters involving, in particular, foreign
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relations, including the formulation, administration and enforcement of immigration

policy.[46] The Commission’s apparent view (at 9 233) that judicial review cannot be
effective unless the United States recognizes an obligation to admit all excludable Mariel
Cubans into this country is simply wrong. Under neither domestic nor international law
do aliens illegally present in the United States enjoy an unhampered right to liberty,

irrespective of their crimes or potential for harm to others.[*7]

Notwithstanding the Commission’s report, the courts of the United States have
engaged not in limited review of the authority for the petitioners’ custody, but in thorough,
exhaustive examination of the custody challenges brought by detained criminal aliens,
including Mariel Cubans, on statutory, constitutional, and international law grounds.

The majority of courts have held that under the existing Cuban Review Plan sufficient
procedures are in place for excluded Mariel Cubans who seek release within the United States
pending continued efforts to return them to Cuba. Any further doubt about the sufficiency of
the procedures is contradicted by the fact that the vast majority of Mariel Cubans were
paroled under the immigration parole statute at 8 U.S.C. § 1182(d)(5)(A), and thousands
more have been released from immigration custody pursuant to the current custody review
procedures since the instant Petition was filed in 1987, many of them more than once.

The only petitioners who are now detained have engaged in serious, violent, and/or
repeated criminal conduct when paroled into the United States. They are nonetheless
reconsidered every year to determine if they can again be paroled into the community under
8 C.F.R. 8 212.12. In light of their criminal conduct when previously released, including such
offenses as manslaughter, assault, drug offenses, and sexual crimes against children, the
revocation or denial of immigration parole pending repatriation to Cuba, or further
reconsideration for release into the United States in a year’s time, is eminently reasonable.

7. The petitioners are not excused from continuing to exhaust available domestic
remedies.

The United States further disagrees with the Commission’s conclusion that exhaustion
of domestic remedies would be futile. See Report at  212. The petitioners cannot
demonstrate that they fall under any of the four exceptions to the exhaustion requirement set
forth in the Regulations of the Commission because they have been given full access to the
Mariel Cuban parole procedures.

If indeed still detained, the petitioners should not be excused from their continuing
duty to exhaust those procedures that afford them a new opportunity to seek release every
year.

At most, due process guarantees the petitioners fair and effective procedures by which
they may seek to be released temporarily while awaiting their removal. The United States
has established such procedures.

The regulations at 8 C.F.R. § 212.12 afford a comprehensive, effective and humane
process under which Mariel Cubans who have failed to gain admission to this country are
nonetheless able to obtain meaningful consideration for release, even after they have
engaged in further dangerous criminal conduct that has injured this country and its lawful

population.[48] Exhaustion here cannot be characterized as futile, when compared to cases of
the petitioners and other Mariel Cubans who have been released after undergoing some form
of custody review procedures.

In view of the generous procedural protections afforded to the Mariel Cubans that

permit them an opportunity to seek release from detention every year, it cannot be said that
their detention has become indefinite or arbitrary. On the contrary, the periodic review of
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their detentions, coupled with an opportunity for judicial review of any adverse decisions,
provide the petitioners with a more than adequate process that they must exhaust before
seeking relief from the Commission.

For these reasons, the United States also disagrees with the Commission’s finding at
189 that the petitioners have fully pursued and exhausted their domestic remedies.

(11 The updated record information about the petitioners that was secured is attached (Addendum). This record survey
both refutes any claim that Mariel Cubans with minor infractions or insignificant criminal records are being detained, and
demonstrates that the existing procedures in the Cuban Review Plan provide the petitioners with an effective vehicle for
release. All of the petitioners, and all other Mariel Cubans presently in custody, have been paroled one or more times
since their arrival. Of the original 367 petitioners, less than 20 appear to be in custody at this time and, of those
paroled, most were released under the current procedures between 1987-89, and have not returned to custody.
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residence.”) (emphasis added).

[2417 see, e.g., Lynch v. Cannatella, 810 F.2d 1363 (5th Cir. 1987).

L2517 Compare 8 C.F.R. § 212.12 (2000) (Cuban Review Plan) with 8 C.F.R. 241.4 (2000) (post-order custody review
procedures for other aliens).

[2617 gee, e.q., Garcia-Mir v. Meese, 788 F.2d 1446 (11th Cir.), cert. denied, 479 U.S. 889 (1986).

L2717 Highly secure placements are ordinarily reserved for detainees who have physically attacked and injured prison
staff, other inmates, or other detainees. All detainees are housed in the least restrictive setting possible, taking into
account their criminal and institutional behavioral histories, and all detainees housed in the secure units are evaluated
on a regular basis for placement in less restrictive housing. Mariel Cubans in local and state contract facilities who are
denied immigration parole are referred to the Bureau for placement.

[281/ Many of these functions were performed by the United States Public Health Service and the Department of Justice’s
Community Relations Service before they were consolidated under the Bureau.

[2917 see Jean, 727 F.2d at 975.
[3017 1o date, approximately 7,300 Mariel Cubans have been paroled by the Plan.

[B1l/ gsee, e.g., Joint Communique Between the United States of America and Cuba, T.l.A.S. No. 11057, available at
1984 WL 161941 (signed at New York, December 14, 1984, with Minute on Implementation), under which agreement
the United States has repatriated 1530 Mariel Cubans.

[3217 gsee, e.g., Alvarez-Mendez v. Stock, 746 F. Supp. 1006, 1010 (C.D. Cal. 1990), aff'd, 941 F.2d 956 (9th Cir.
1991), cert. denied, 506 U.S. 842 (1992).

[3317 As noted in our March 22, 1999 Submission, at 7, between June 1994-December 1998, detainers were reviewed
for 3,948 Mariel Cubans whose immigration parole was subject to revocation because of criminal activity in this country.
Parole was not revoked in approximately half (1,972) of those cases given the nature of the crimes and other relevant
factors in each case. In nearly 38% of such cases so considered for parole revocation between January-October 1998,
the aliens had been paroled since 1988.

[3417 The cCommission found, in particular, that the Plan (1) fails to identify with particularity the grounds for detention;
(2) places the burden on the detainee to justify release; (3) gives too much discretion in the Attorney General; and (4)
fails to provide for detention reviews at reasonable intervals.

3517 The majority (123,000) of the Mariel Cubans were paroled under 8 U.S.C. § 1182(d)(5)(A) shortly after their
arrival in 1980. Another 2,040 were released under the Attorney General's Status Review Plan, which was adopted in
1981, when Cuba's refusal to allow repatriation created the undesirable possibility of prolonged detention for the small
number (1,800) who were not initially paroled because their criminal backgrounds or serious medical and psychiatric
problems posed an unacceptable risk to the community. The Attorney General's Status Review Plan was terminated in
February 1985, in the expectation that the Cubans then in detention would be repatriated to Cuba under the terms of
the agreement reached between the two governments in December 1984. In May 1985, however, Cuba unilaterally
suspended the 1984 agreement for unrelated reasons after only 201 Mariel Cubans had been repatriated to Cuba.
Between 1985 and promulgation of the current review procedures in 1987, approximately 1,300 Mariel Cubans were
paroled under normal immigration procedures that are applicable to all aliens. Approximately 7300 excludable Mariel

http://www.cidh.org/Respuestas/USA.9903.htm Page 20 sur 21



Case 9903 - Govt response 20.04.08 14:12

Cubans have been paroled under the current procedures. See March 22, 1999 Submission, at 15-16.

[3617 cf. INS v. Lopez-Mendoza, 468 U.S. 1032, 1039 (1984).

[3717 g C.F.R. § 212.12(d)(2).
[S817 g C.F.R. § 212.12(d)(3).

[3917 gee Garcia-Mir v. Smith, 766 F.2d 1478 (11th Cir. 1985), cert. denied, 475 U.S. 1022 (1986); Fernandez-Rogue,
734 F.2d 576.

[a017 Indeed, it is the job of the agencies to interpret and give meaning to the statutes enacted by Congress that it
administers. See, e.q., Chevron U.S.A., Inc. v. Natural Resources Defense Counsel, Inc., 467 U.S. 837, 843 (1984).

[4117  see Harisiades v. Shaughnessy, 342 U.S. 580, 587 (1952) (holding that an alien’s unlawful presence in the United
States is only a “matter of permission and tolerance;” as such, matters relating to his expulsion are to be left to the
discretion of the Attorney General).

[4217  see withrow v. Larkins, 421 U.S. 35, 47, 56-58 (1975); see also Marcello v. Bonds, 349 U.S. 302, 311, 312-13
(1955) (holding that immigration officials’ dual adjudicatory and prosecutorial functions did not strip immigration
hearings of fairness and impartiality as to make the procedure violative of due process).

[4317 g Cc.F.R. § 212.12(g)(3).
[44]1/ see 8 C.F.R. § 212.12(b), (d).
[45] zadvydas, 121 S. Ct. at 2497.

[4617 gee, e.q., Mathews v. Diaz, 426 U.S. 67 (1976); see also INS v. Aquirre-Aguirre, 119 S. Ct. 1439, 1445 (1999);
INS v. Rios-Pineda, 471 U.S. 444, 451-52 (1985).

[471/ see Mathews, 426 U.S. 67; Mezei, 345 U.S. 206.

481/ See, e.q., Barrera, 44 F.3d at 1448-50.
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