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BNNATOAAPHOCTb

Mol 6bl XOTENIM BbIPA3UTH CBOKO MCKPEHHIOK NpU3HaTenbHocTb Kpuctodepy Kunepy
n [I)koHacy XepTHepy 3a UX 3aMeyYaHmA K NPOEKTY M NOMOLLb B PeAaKTUPOBAHUN.
Takke Mmbl 6narogapum MapuHy [xkeHTe U AHHY-/lopeHc Jlakpya 3a UX NoaLepPKKY
Ha Pa3/IMYHbIX 3Tanax 3TOro NPOeKTa.

Mbl Take xoTenu 6bl nobnarogapuTb Tex, KTO BHEC BK/AaL B MepBOe M3gaHue.
Mpexae Bcero, Mbl XoTenu 6bl BbIpa3uTb Hawy rAyboKy NpU3HaTeNbHOCTb
Ortopy 3paanto n XacaHy bakupuu, co3gaswimm ero. Mbl Takke o4eHb 06A3aHbl
Aypbe dneTyepy, Yen 30pPKUI PELAKTOPCKUI Na3 NMOMOr Ham M3bexaTb OWNOOK,
HensbexHO BO3HMKAOLWMX B TEKCTaX Takoro obbema. Mbl xoTenu 6bl BbIpasutb
CBOIO Mpu3HaTenbHocTb MMynum Mpasnonun, CaHe Py3bym u MBOHH Tpois 3a mx
topuamyeckme M Tematuyeckme UccaefoBaHUA Ha PasHbIX CTaguAax npoekTa. Mol
o4yeHb Npu3HaTenbHbl AHecy BaH CTeinakeHy, npaBoBomy pedepeHTy CekpeTapuaTta
Esponeiickoro Cyaa no Mpasam YenoBeKa 3a YTeHMe YepHOBUKOB PyKoBOACTBa U
NOArOTOBKY NONE3HbIX KOMMEHTAPUEB K COAEPKAHUIO KHUTU.

Mbl 6narogapHbl afiBOKaTam, KOTopble /1t06€3HO MO3BOMAM HaM BKAOUYUTH
COCTaB/IEHHbIE UMW AOKYMEHTbI B NPUAOXKEHME K AaHHOMY PykosoacTsy: PosnaHay
Bbokepy 13 MuHuctepcTBa MHOCTPaHHbIX Aen HuaepnaHpos, 3a MeMmopaHAyMmbl
npaBuTenbcTBa HuaepnaHaos, npeactasneHHble B Cyg no geny BaH gep Bew (Van
der Ven) npotns HuaepnaHaos; npodeccopam KesuHy bointo n dpacya XamncoHy,
3aKOHHbIM NpeacTaBUTeNaM UCTLOB B Aesie AKKym (Akkum) n apyrve npoTtms Typumm,
3a MeMopaHayMmbl, npeactasneHHble B Cya oT umeHwu 3aasuteneit; duaunny Jinay,
YnxaH AagunH v PelixaH AnuymHaar, 3aKOHHbIM NpeacTaBUTENsM WUCTLLOB B Aene
Knwmup (Kismir) npotns Typuuu, 3a memopaHAaymbl, nogaHHble B Cya, OT UMEHM
3aasBuTens.

Mbl TaK)Ke Npu3HaTe/IbHbl HEMPABUTENIbCTBEHHbBIM OPraHM3auMAM, BbICTYMaBLIUM B
KayecTBe TpeTbel CTOPOHbI Mo Aenam A v gpyrue npotus loccekpeTtapa [lenaptameHTa
BHYTpeHHUX aen n A v apyrue (FC) npotus loccekpeTtapa JenapTamMeHTa BHYTPEHHUX
Oen, a Tak ke no geny Pamsn (Ramzy) npotus HuaepnaHaos, 3a paspelleHue
BOCMPOM3BECTU UX XOLATANCTBA B NMPUTONKEHUAX.

Mbl 6bl XOTenn Bbipa3uTb CBOK HnarogapHocTb Pogepuky Jluanenny, rnase
JenapTtameHTa No BHELWHUM CBA3AM M KOMMYHMUKauMam EBponelickoro cyaa no
npaBam 4esioBeKa, 3a NPeLOoCTaBNEHHY BO3MOXKHOCTb MCMNO/b30BaTb Pa3/inyHble
OOKYMEHTbI, JOCTyMHble Ha Bebcalite CoBeTa EBponbl, KOTOPble COAEp’KaTCsA B
HeCcKoNbKMX Tabanuax AaHHoro PykoBoacTea. HakoHeL, Mos 61aroaapHocTb BepoHuke
ae Horanec 3a cosgaHue amsaiiHa o610xKM ana Cepumn cnpaBovyHukos OMCT.



OTKRA3 OT OTBETCTBEHHOCTHW

B3rnagbl, BblpaKeHHble B 3TOM KHUre, ABAAKTCA UCKAOYUTENbHO MHEHUAMMU
aBTOpOB. OHM HEe OTPAXKAOT TOUKY 3PEHMUA KAaKUX-TMDOO OpraHn3aLnii, yuperkaeHnn
WAV NPaBUTENbCTB.



NPEAUC/TOBUE

“HWKTO He JO/KEeH NMOLABEPraTbCA HY MbITKaM, HM 6eCYEN0BEYHOMY UM YHUMKAIOLLEMY
[OCTOMHCTBO 06paLLEeHUI0 UM HaKa3aHUo”. Hopma mexayHapogHoro npasa no
3TOMY BOMPOCY HE MOKET BbITb CHOPMYIMPOBAHO ACHEE.

Tem He MeHee, ee peann3aLmsa OCTaéTcs OCHOBHOM Npobaemoli Bo BCEM Mupe, a
MbITKK, KECTOKNEe, HecUeNnoBeyHbIe U YHMUKAOLME AOCTOMHCTBO BMUAbI 06paLleHus
OCTalTCA NeyanbHOM PeasibHOCTbI0 BO MHOTMX PerMoHax. K coxkaneHuto, asTo umeet
OTHOWeHMe 1 K EBpone, n K ctpaHam CoseTa EBponbl. Kaxablit rog nogatorcs
COTHM Kanob Ha HapylweHue cTaTbn 3 KOHBEHLMU, Kacatowmeca npumeHeHus
NbITOK U HecyenoBeyHoro obpaLleHuns, oTCyTCTBUA paccnefoBaHWA, MPUMEHEHUA
HaCUAUA K MUTPAHTaM M MbITKK, onpaBabiBaemble 60opbboi ¢ Teppopr3mom.
Ponb EBponeickoro cysa no npaBam Yes0BeKa 3aK/104YaeTcA B BOCCTAHOBIEHUN
CcnpaBea/IMBOCTM ANSA KEPTB 3TUX HAPyWeHUN U B pasBuTUM 3PPEeKTUBHOM
MEeXAYHapOAHOW CUCTEMbI 3alLMTbl OT MbITOK, HECYE/IOBEYHOrO U YHUKAIOLLETO
[OCTOMHCTBO 06paLLeHns 1 ee TPYAHO NepPeoLEHUTb.

370 06HOBNEHHOE pPYKOBOACTBO CO34aHO B LeNAx NpesoCTaBlAeHUA
NPaKTUYECKUX pPEeKoOMeHAauui ANAA WMHCTUTYTOB Tpa*kAaHCKoro obuliecTsa.
TakXe OHO npeaHAa3HauYeHo ANA aABOKATOB B Uenax 3PpdeKTUBHOro
MCMONb30BaHMA YHUBEPCANbHBIX MPABOBbIX CPEACTB A/1A 3aLNUTbl KEPTB MbITOK
n obecneyeHUs KOHTPONA, NPO3PAYHOCTU, AOCTYNHOCTU CPeacTB MPaBOBOM
3aWuTbl U Bo3MelleHUA yuwepba. CnpaBegnMBOCTU paau CaefyeT OTMETUTD,
yto EBpONENcKkuiA cys No npaBam YeNOBEKa 3HAYMTE/IbHO YCOBEpPLUEHCTBOBA
CBOIO CyaebHy0 MpaKTUKy M pa3sua cBou pabouve npoueaypbl, Hanpumep,
nyTém paboTbl Haj UCMOSIHEHMEM peLleHn 1 npesocTaBieHns 3GGeKTUBHbIX
obecneunTenbHbix Mep. MocTynaTesibHOE pa3BMTME MpaBa TaKKe No3BonseT
NpaBo3alLMTHBIM OPraHM3aLMaAM M afBOKAaTaM MCNoab3oBaTh EBponelickuin Cyg,
no npaBam YenoBeKa A/1A NPOBEAEHUA CTPATErMyeckmnx cyaebHbix NpoLeccos B
Lensax peleHns CUCTEMHbIX U MHCTUTYLMOHANbHbIX NPo6iem B CBOUX CTpaHax.

BepneHue cTpaTermyeckux gen umeet ocoboe 3HayeHue, Koraga paccmatTpmeatroTCcAa
anobbl o NMPUMEHEHUU MbITOK, NOTOMY 4YTO BOCCTAHOBUTbL CNpaBea/IMBOCTb Ha
HaLMWOHA/IbHOM YPOBHE 3a4aCTyt0 HEBO3MOXHO. 3aAB/€HMA O NbITKaxX NOAHUMAIOT
CepbéSHble BOMPOCblI O BO3MOXHOCTAX NpPeaoCTaB/eHNA O0KAa3aTe/IbCTB, TaK KakK
NbITKN COBEPLIAKOTCA BHE NONA 3peHNA 06|J.I,€CTBEHHOCTVI. MpumeHAKTCA U OHU
rocygapCtBeHHbIMUN OONKHOCTHBIMU IMLAMUN KaK eAUHUYHOE ABJIEHNE UMK XYXKe
TOro, Kak 4acCTb CUCTEMHOM NONUTUKKN, CTOPOHaAM cy,u,e6Horo npouecca 4acto
NpUXoaAnTCA CTaNKNUBATBLCA C TaK Ha3blBaemo Kyanypoﬁ MONYaHUA. ITO MOXKeT
CTaTb CyLW,EeCTBEHHbIM NPEenATCTBUEM Ha NYyTU K cnpaBennnBocTu. lpusnevyeHune
OGU.I,eCTBeHHOI'O MHEHUA N COCTPaAaHUA TaKXKe MOXeT 6bITb 3aTPYAHUTENDbHbBIM,



€C/IN }KepTBa 06BMHAETCA B COBEPLUEHMM CEPbE3HbIX NPecTynaeHunit. Kpome Toro,
MOWCK CPeACTB 3aluTbl U BO3MeLLeHUA yuwepba AN5 KepTs NbITOK 4acTo NPUBOAUT
K Yrpo3am B afipec KepTebl, CBUAETENEN MAM NPABO3aLLUTHUKOB. B cBeTe 3TMX
npobaem, eAUHCTBEHHbIM PEANUCTUYHBIM MYTEM AN UCKOPEHEHWS NbITOK ABAAETCA
NPOAO/IKEHNE NOMCKA CPEACTB MPaBOBOM 3aLLMTbI NPKU nomoLuu EBponeiickoro Cyaa
no npaBam Yes0BeKa.

MNepBoe usgaHue atoro PykoBoacTBa 6bino cocTtasneHo HOriopom dpaanem u
XacaHom Bakupuwu, ABymMs 3KcnepTamu no EBponeiickoit cucteme no npasam
yenoseka. BTopoe wu3pgaHue, nepecmoTpeHHoe AneKkcaHgpom Mopasa,
npodeccopom YHusepcuteta JliouepHa, Hukonb bypamn, coBeTHMKOM Mo npasam
yenoseka B OMCT, MNutepom KoeHeHOM, Hay4YHbIM COTPYAHUKOM YHUBepCUTETA
NouepHbl, n Nlaypolt Occepnagwangep [KoHac, 3amecTutenem AuUpeKkTopa
JNleTHel Akagemun JloLepHbl NO OCYLLECTBAEHUIO NPaB YeNoBeKa, AeTannsnpyet
M3MeHeHUA B cyaebHbIX Npoueaypax 1 npoueccax 3a nocaegHMe BOCEMb JeT.

Mbl Hafleemcs, 4TO 3TO U3AaHMe CTaHeT NPaKTUYECKON NOMOLLbIO A1 a[BOKaTOB,
npaBo3alUTHUKOB U YneHoB “SOS-Torture Network” npu OMCT BO BCEM mupe,
cnocobCTBYET COKpaLLEeHUIO pa3pbiBa Mexay 06a3aTesIbCTBaMM U UX BbINOAHEHNEM
M NPUBAU3UT HAC K BbINOJHEHUIO MPABOBOroO 06eLaHus, YTo AeNCTBUTENIbHO “HUKTO
He [0/KeH noasepraTbeca nbiTkam”.

Oxepanbg Ctabepok
leHepanbHbIV cekpeTapb
2014
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BBEAEHUE

BBEAEHUE

Ha3HayeHue gaHHOro PykoBOACTBa COCTOUT B MPeAoCTaBAEHUN NPAKTUYECKUX
COBETOB [/1A /IULL, }KeNaloLmMxX HanpasuTb B EBponelickmii Cya no npaBam YenoBeka
0eNno o0 HapyleHun ctatbu 3 EBponelickoin KoHBEHLMM O 3aliuTe Npas YesoBekKa.
Ctatba 3 KoHBeHUMW 3anpelLaeT NpMMeHeHWe NbITOK Uau 6ecyenoBeyHbIX
VAN YHUNKAIOLWMUX AOCTOMHCTBO BUAOB 06palleHUsa Uan HakasaHua CTpaHamu-
y4acTHULAMU. 3anpeT ABNAETCA NOMHbIM U HE AONYyCKAaeT HUKAKUX OTCTyNaeHun
VAW UCKAOYEHUI Npu ntobbix ob6cToaTenbcTBax. EBponeickuin Cya noctaHoOBMUA,
4TO 3anpeT CTaTbu 3 3aKpensAeT “ofHY U3 OCHOBHbIX LLEHHOCTEN AeMOKPaTUYECKMX

”1

obuwecTs, Bxoaawmx 8 Coset EBponbl”.

PykoBoacTBO npegHa3sHayeHO ANA afBOKATOB M MPAKTUKYHOLWMX HOPUCTOB
Pa3/INYHbIX YPOBHEW, BKAKOYAA TEX, KTO HE MMEET UNU MMeeT HebOoNbWON onbIT
BeaeHuA cyaebHbix gen B CTpacbypre. Camu 3asBUTENN TaKKe MOTYT NoJ1b30BaTbCA
PykoBoacTBOM Ans nogayu Kanobwl B Cya. PasymeeTcs, cneayeT nsberatb pUCKOB
YpesmepHoro ynpouweHua, ocobeHHO MO OTHOLWEHUIO K HeKOTopbim bonee
CNOXHbIM NpoLeaypam. Xo4eTcs HafeAaTbCs, YTo 6onee onbITHbIE YNTATENN HAUAYT
PyKoBOACTBO NO/IE3HbIM B KayecTBe CNpaBoOYHOro maTepuana, 0CO6eHHO Mo TakKum
BOMpPOCaM KaK NpaBuia foKa3blBaHMA U yCTaHOBNEHWE GAKTOB, KOTOPbIE MO MHEHUIO
OMCT He nonyyatoT AO0/KHOMO BHUMAHMA U ANA KOTOPbIX He NpeayCMOTPEHO
OTAENbHbIX CTaTeN.

XoTs npegmeTom PykoBoacCTBa ABNSIETCA CTATbA 3, aHA/IN3bl, KOTOPbIE OHO COAEPHKMT,
TEOPETUYECKM A0/IKHbI MO3BO/IUTL MOTEHLMAIbHOMY 3a8BUTEN0 CHOPMYINPOBATb
anoby no noboi ctatbe KoHBeHUMU. Tem He meHee, Tak Kak PykoBoacTBo
OTHOCUTCS K KOHKPETHO CTaTbe, BCE MaTepuanbHble 1 NpoLeccyasbHble obaactu,
KOTOpble 34eCb 3aTPOHYTbI, TaK¥Ke NoANaAatoT TONbKO Nog, cyAebHY0 NPakTUKy no
cTatbe 3. B cBA3M € 3TUM, 6bINI0 UCNO/Ib30BAHO 60/IbLLIOE KONMYECTBO MAaTepUanos ns
noctaHossieHui Cyaa OTHOCUTENIbHO KECTOKOro 06paLleHmaA AN UANCTPUPOBAHNA
paboTbl MpoueccyanbHbiX HOPM M MPUMEHEHUS HOPM MaTepMasbHOro npasa
K paKTUYyeckMm cueHapuam. Kpome Toro, ocoboe BHMMaHUe OblNO yaeneHo
NPAKTUYECKMM W CTPATEMMYECKMM COBETaM MO CYAOMNPOM3BOACTBY NO OTHOLUEHUIO
K BOMPOCaM, KOTOPbIM MOFYT NPeACTaBAATb 0cobble Npobaembl A4na 3asBUTeNnen
no cratbe 3.

Mcxofa U3 NpaKTUYECKUX CO0BparkeHUI, Npu 06palLeHUm K peLeHnAM 1 OTYETaM
EBponelickoit Komucecum no npaBam YenoBeKa W PeLleHUAM U NOCTaHOBEHUAM
Cyna ucnonb3yeTcs MPOCTOM METOZ, CCbIIOK. Takum 06pasom, ccbinka “MapryLu
(Margus) npotus Xopsatuu [BM], )anoba Ne 4455/19, 27 Mas 2014” skntovaet [umsa
3a8BUTENA] NPOTUB [rOCYAapCTBO-OTBETUYMK], HOMEp XKanobbl U AaTy cygebHoro
pewenna. MHmumansl “BIN” B KBagpaTHbIX CKOOKax B HEKOTOPbIX AEeNaxX YKa3blBatoT,
4TO pelleHue UM NOCTAHOBAEHME BbINIO MPUHATO HA paccMoTpeHue B bonbluyto
Manaty Cyaa.

i CepuHe (Soering) npomue CoeduHéHnHozo Koponeecmea, wanoba Ne 14038/88, 7 utona 1989, § 88.
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B gaHHOM KHWUre EBpOMENCcKMiA cya No npaBam YesioBeKa YNOMUHAETCA TaKXKe Kak
“Cya” wnn “Crpacbyprckuii Cya”; KoHBEHLMA O 3aLMTe NpaB YeN0BEKA M OCHOBHbIX
cBobog, Kak “EBponelickaa KoHBeHUMA 0 3awuTe npas yenoseka”, “KoHseHuUms”,
nnn “Esponeickasa KoHseHuMA”; a BbiparkeHne “aypHoe/xecTokoe obpauieHme”,
€C/IN He YKa3aHO UHOe, MPUMEHSAETCA KaK cobupaTtesibHbIi TepMUH A1 Bcex Gopm
obpalleHusn, 3anpeLéHHbIX cTaTbelt 3, T.e. NbITOK, becyesioBe4yHOro obpalyeHus u
YHUXaloLLEero AO0CTOMHCTBO obpateHus. Korga nmeetca B BUay 6ecyesioBevyHoe Uan
YHUKatoLWee 4OCTOMHCTBO HaKa3aHMe, MCMNO/b3YeTCs MMEHHO 3TO C10BO. HaKoHel,
MU0, Nogatouiee Kanoby, HasbiBaeTca “3asButenem”, garke ecv Ha NPaAKTUKe,
3TUM YeNOBEKOM ABNAETCS afBOKAT 3aABUTENSA.

K PyKOBOACTBY NPUIOMKEH PAS, AOKYMEHTOB, BKNOYAA CNPABOYHbII MaTepmas, Takok
Kak EBponeiickas KoHBeHUmA, MpaKkTUYeCKMe yKa3aHua U T.4. B npuaoxkeHuns Takxke
BK/IOUEH 06paseL, anobbl No cTaTbe 3, K KOTOPOMY 33aABUTENN MOTYT 06PATUTLCA
npyv HaNUCaHWN COBCTBEHHOM »Kanobbl.

Paszen 1 PykoBogacTBa copeput 063op Coseta EBponbl, Cyaa, KoHBEHLMM, A TaKKe
obLiee onucaHue cTpyKTypobl Cyaa. NocnegHee npegHasHavyeHo ANS TOTO, YTO6bI
0aTb yMTaTento obuee npeacTaBieHMe O Npoueaypax, U MoXKeT bbiTb 0COHEHHO
nonesHbIM ANs UL, He MMetoLLMX OnbiTa obpalteHus B Cya,.

Paszen 2 onucbiBaeT pasnyHble 3Tanbl, KOTOPbIE MPOXOAMUT Kanoba, Nepes Tem Kak
nonactb Ha paccmoTpeHune CyioM, U NpeAoCcTaBaseT NogpobHyo MHGopMaLumo o
TOM, KaK 3anoIHWUTb »Kan0by 1 Kak oHa foMKHA 6bITb 060CHOBaHa. Pasaen 2 Takxke
paccmaTpuBaeT yCI0BUA NPUEMIEMOCTM U CTaHAAPTHbIe TpeboBaHWA KoHBeHUMN.
Bonpoc o6ocHOBaHWA aHaM3MpPyeTcA NOAPOBHO, TaK Kak 60/bLION NPOLEHT Kanob
NPMU3HAETCA HenpuemieMbiM UMEHHO MO NPUYNHe “ABHOM HeobOoCHOBAHHOCTH”.

Pasgen 3 paccmaTpuBaeT codepiKkaHue cTaTb 3, 06BbACHAR NpeLefeHTHOe NpaBo
Cyza B pasnnyHbIXx 061acTAX, B TOM YMC/Ie 3afeprKaHue, apecT, HaCUAbCTBEHHbIE
NCYE3HOBEHUA U T.4. ITOT Pa3fen COAEPKUT CCbIIKM Ha COOTBETCTBYIOLLME Aena,
KOTOpble 3aABUTENN MOTYT MCMO/Ib30BaTb M Ha KOTOpble MOFYT CCbINIAaTbCA MpU
060CHOBAHUM CBOMX COBCTBEHHbIX *Kanob. XoTa pasgen 3 oxBaTblBaeT MHOrue
obnacTu, nognagatoLLme nog craTbio 3, B PYKOBOACTBE AAETCA HE MCYEPTbIBAOLLUIA
cnucok. CywecTBYOT U Apyrve CUTyaL MK, He yNOMAHYTble B JaHHOM PyKkoBoacTse,
KOTOpPbIE TaK¥Ke MOryT HapyLWWTb CTaTbio 3.
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YACTb I: Coser EBponbl, KoHBeHUMA U cyga

1.1 Coset EBponbl

KoHBeHUMA 0 3alumTe Npas YenoBeKa M OCHOBHbIX cBO604, 6onee M3BECTHAA KakK
“EBponelickas KoHBeHLMA NO 3aliuTe Npas YenoBeKka”, aanee “KoHseHuma”, 6bina
cocTtaBneHa nog arnzoi CoseTta EBpOnbl, MeKNpPaBUTEbCTBEHHOW OpraHM3auum,
co3AaHHoM JIOHAOHCKMM Aorosopom 5 mas 1949 roga?.

CornacHo ctatbe 1 YcTtaBa CoseTa EBponbl, uenbto opraHusauum asnsaeTtca
“pocTuKeHne 6ONblIEro eAMHCTBA MENAY €ro 4YJeHamu BO UMSA 3alKUTbl U
OCYLLECTB/NEHNA UAEAN0B U MPUHLMMOB, ABNAOWMXCA UX OOWUM SOCTOSHUEM, U
coZleMCTBUE MX SIKOHOMMUYECKOMY U COLManbHOMY nporpeccy”. s OCTUKEHUS STON
Lenu Kaxabli yneH CoseTta EBponbl A0/IKEH NPU3HABATb “NPUHLUN BEPXOBEHCTBA
MpaBa M NPUHLMUMN, B COOTBETCTBMM C KOTOPbIM BCE NMLLA, HaxoAsLWMeca nog
ero pUCAUKLMEN, OONKHbI NONb30BATbCA MPaBaMM Yesl0BEKA M OCHOBHbIMMU
cBobogammn”. Bo BpemeHa, Koraa 60/1bLLMHCTBO roCyAapCcTB MUPa PEBHUBO OXPaHAET
CYBEPEHHYO NPUBUIErMIO 06paLLaTbCA CO CBOMMM rpaxKaaHaMM Kak UM 3axoyeTcs,
rocy4apcTBa-4/ieHbl NPUAAOT CNEeLNANbHOE 3HAYEHNE COBCEM HOBOM KOHLENuum
0 MpaBax YyesoBekKa, a C nognucaHvem B Pume 4 Hosbpa 1950 roga KoHBeHUUM
CoseTa EBponbl 0 3awWwuTe NpaB YeN0BEKa U OCHOBHbIX CBOHO/ OHa BbiBeAeHa Ha
HOBbIN ypoBeHb. KOHBEHLMA, KoTopas bblaa NepBbiM MeXAYHAPOAHO-NPABOBbIM
OOKYMEHTOM A9 3aLLMTbl MPAB Ye/I0BEKA B PaMKax MexaHM3Ma NpaBonpuMeHeHus,
BCTynuaa B cuny 3 ceHTabpna 1953 roaa.

Ha momeHT HanucaHuA KHurm, B CoseT EBponbl BXxogAT 47 rocypapcrB-4YaeHOB.
YneHcteo B CoBeTe EBponbl 3aBMCUT OT paTudukaumm KoHBEHLMM 1 MPOTOKONOB K
HeW. LLTab-kBapTupa CoseTa EBponbl Haxoautcs B CTpacbypre, dpaHums.

CornacHo Yctay CoBeTa EBponbl 6b1/1M yupexKaeHbl ABa opraHa — KoMUTeT MMHUCTPOB
n MapnameHTtckaa Accambnies. KOMUTET MUHUCTPOB, COCTOAWMI U3 MUHUCTPOB
WHOCTPAHHbIX Aen rocyfapCTB-4/eHOB, ABAAETCA OPraHoOM, MPUHUMAKOLWMUM
pelweHusa oT umeHun CoseTa EBponbl. B ero dyHKUUM BXOAUT HAZ30p 3@ UCMONHEHNEM
pelweHunit EBponeicKkoro cyaa no npasam yenoseKa. MapnameHTckas Accambnes
ABAAETCA NapaaMeHTCKMM opraHom Coseta EBponbl. OHa COCTOUT U3 psAfa Y1eHoB

2 [orosop 6bin nmoagnucaH AecATbi0 eBponenckumm rocygapctsamu: benbruei, LaHuveinn, ®paHumeit,
Wpnangueit, Utanueir, liokcembyprom, Hugepnangamu, Hopserveit, Lseumneit n Bennkobputarueil.
B aBrycte 1949 ropa B CoseT BcTynuau peumna n Typuua, yBeNMYUB YUCNO YNEHOB A0 ABEHAALATU.
Mocneaytowme SOKYMEHTbI O paTUGUKALMKM YBENUYUAN YUCNO rOCyAapcTB-yneHos Ao 47. CoseT EBponbl
npeaocTaBuA ctatyc Habnogatens Batukary, CoeguHéntbim LLtatam, KaHage, AnoHnu n MeKcuke.

3 Hanpumep, NeHepanbHblii cekpeTapb UCMO/b30Bas CBOM MONHOMOYUA B COOTBETCTBUM C HacToAlein
cTaTbelt B 3anpoce ot 25 HoAbpsa 2005 roga K CTpaHam-y4acTHULAM O NpeAocTaBieHUN uHbopmaumm,
KacaTe/ibHO YyTBePXAEHMUI 0 noxuweHnnax LIPY nogospesaembix B TEppOpU3MeE, UCNONb3YA BO3AYLIHOE
NpPOCTPaHCTBO UK asponopTbl «CoseTa EBponbl». B 4acTHOCTH, MeHepanbHbI cekpeTapb obpatuaca K
CTpaHaM-y4acTHULAM 414 NPefoCTaBAeHNA MHGOPMALMM O TOM NPUHUMANO0 K “ntoboe rocyaapcTBeHHOe
AOMKHOCTHOE NNLO AN APYToe L0, 3aHUMatoLLee 0dULMANBHYIO OMKHOCTb, yyacTue B ntoboit popme,
6yAab To AelicTBMe UK 6e3aeiicTBrE, B HE3aKOHHOM INLLEHNUM CBOBOABI MM TPAHCMOPTUPOBKE Kakoro-nnbo
YeNoBEeKa, B TOM YKC/ie, KorAa MeHne cob0obl MO0 MPOUCXOANTL MO NOACTPEKaTeNbCTBY KaKoro-1mbo
WHOCTPaAHHOrO areHTcTea”.
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Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

HaLMOHa/bHbIX NAap/aMeHTOB OT KaXK0ro rocyfapcrea-y4aeHa, U3 ymcaa KoTopbix
exerogHo mnsbupaetca MNpeacepatens. OyHKuun MapnameHTtckol Accambnen
BK/ItOYatoT n3bpaHue cyaert Esponeiickoro Cyga no npaBam YenoBeKa U3 CMMUCKA,
copepKallero Tpéx KaHAMAATOB OT KaxAoM M3 cTpaH-yyacTHuu. Kpome Toro,
MapnameHTckaa Accambnea HecET OTBETCTBEHHOCTb 3a MpuHATME KoHBeHUMI
W pononHuTenbHbix MNpotokonos. Ewe ogHa BaxHaa GyHKUMA MapnameHTCKOM
Accambnen 3aK/iO4aeTca B OLLEHKe COOTBETCTBUA TOCYAApCTB-KaHAWAATOB
Kputepuam ana sctynneHua s Coset Esponbl.

CoBeT EBponbl Bo3rnaBnseT leHepanbHbIi CEKpeTapb, KOTOPbIM Ha3HayaeTcA
MapnameHTckoi Accambneeit no pekomeHaaumm Komuteta MUHUCTPOB CPOKOM Ha
nATb N1eT. [eHepanbHbI CeKpeTapb HeCceT 06LLyH0 OTBETCTBEHHOCTb 33 CTPATErMyeckoe
ynpassieHMe nporpammont pabotbl n 6roaxketom CoseTta EBponbl U KOHTponpyeT
exeZlHeBHbIM npouecc paboTbl opraHmnsaumm m CekpeTtapuaTa. [eHepasbHbIN
CeKpeTapb TaKXKe MMeeT MpaBo, B COOTBETCTBUM CO CTaTbel 52 KoHBeHUuUW,
NPOCUTb CTPaHbI-y4aCTHULbI NPEeAOCTaBUTb 06 bACHEHUA KacaTe/lbHO obecneyeHuns
abdeKTUBHOW peannsaumm NooXKeHU KOHBEHUUN BHYTPUIOCYAapCTBEHHbIMM
3aKoHamu®.

Oduc Komuccapa CoseTa EBponbl No 3aLmTe Npas YenoBeKa bbin co3gaH 7 mas 1999
roaa pesontoumeit Kommteta mmHnctpos. CornacHo atoli Pesontoumnm, Komuccap:

- copeicTByeT ocyllecTBieHnio MHGOPMALMOHHO-NPOCBETUTENBCKOW
[eATeNbHOCTU B 06/1aCTU NpaB YeNoBeKa B rocyAapcTBax-y/ieHax;

—  BbIABNAET BO3MOKHbI€ HEA0CTAaTKM B 3aKOHOAATENbCTBE U NPaKTUKE
rocyapcTB-41eHOB, Kacawolwmecs cobnogeHus npas 4YenoBeka,
npeaycmoTpeHHbIX AokymeHTamu CoseTa EBponbl; a Takxke

- copeicTByeT 3dpPeKTMBHOMY COBNOAEHUNIO FOCYAAPCTBAMU-YEHAMM
3aKpernieHHbIX B 3TUX LLOKYMEHTaxX CTaHAapTOB.

Odunc Komwuccapa He sasnseTca cyfebHbIM OpraHOM M He paccmaTpusaet
WHAMBUAYaNbHbIE Kanobbl. Takum 06pa3om, Komuccap He MOMKET MPUHUMATb KaKue-
nnbo 3anpockl ANA NPeLCcTaBAeHUA UHAMBUAYANbHBIX Kan0b HU B HALMOHAbHbIE
WU MEXLYHapOAHbIEe CyAbl, HY B MPaBUTENbCTBA rocyAapcTe-y4aneHos CoseTa EBponbl.
Tem He MeHee, OH WM OHa MOXKEeT CLeNaTb BbIBOAbI M NPEANPUHATL UHULMATUBSI
obLLero xapakTepa, OCHOBaHHble Ha UHAMBUAYANbHbIX Kanobax®.

Bo Bpemsa obcykaeHma Bonpoca o paspabotke MpoTtokona Ne 14 k EBponeiickoi
KoHBeHLMK, 6bin0 pelueHo, 4To Komuccap fo/KeH urpatb 6onee akTUBHYHO posib B
OKasaHuu nomoLn EBponeickomy cyay no npaBam 4enoBeKa B HEKOTOPbIX BONPOCaAX,
ocobeHHO B Aenax, KoTopble NOAYEPKMBAIOT CTPYKTYPHbIE UAN CUCTEMATUYECKUE

4 [na panbHenwemn nHdopmauum cm. <http://www.coe.int/en/web/commissioner/home> (nata obpatyeHus
23 nionsa 2014).

22



YACTb I: Coser EBponbl, KoHBeHUMA U cyga

HeAOCTaTKM B MHCTUTYTax CTPaH-y4acTHUL, U KOTOPble MPUBOAAT K MOBTOPAIOLLMMCA
HapyweHuam KoHBeHuuMK.

Takum o06pas3om, 6bi10 MPUHATO pelleHWe BHEeCTM M3MeHeHMs B cTaTbio 36
KoHBeHuMM ana Toro, 4tobbl Komwmccap B KayecTse TpeTbeil CTOPOHbI MOT
BMELLMBATLCA B pacCMOTpeHWe e B EBponeiickom cyze no npasam Yesoseka nyTém
NpPeAoCTaBAeHUA MUCbMEHHbIX 3aMeYaHnil U MPUHMMARA Y4acTHe B CAYLWAHUAX.

1.2  Esponeiickunii Cya no npaBam 4yenoBeKa

Esponetickunii Cya no npaBam YenoBeKa ABASAETCA CTapeiLeit, Hanaydwmnm obpasom
OpraHM30BaHHOM W Haubonee 30bPeKTUBHON M3 TPEX PErMOHANbHBIX CUCTEM
3alWMTbl MpaB YesI0BEKA, CYLLECTBYIOLMX HA CerogHAWHWN AeHb. Ero pelweHus
ABNAOTCA 006A3aTeNbHBIMU K COBNIOAEHMIO B rocyaapcTBax-uneHax CoseTa Esponbl.
HecobntogeHune noctaHoBeHWl Cya TEOPETUHECKM MOXKET MPUBECTU K CEPbESHBIM
NOSIUTUYECKMM MOCNEACTBUAM /1A COOTBETCTBYHOLLETO rOCYAApCTBa-Y/eHa, B TOM
yucne K uckntodeHunto ns Coseta EBponbl. Ha camom fene, Takue caHKLUUKU HUKOTAA
He MPUMEHSAIUCH, MOTOMY YTO CTPAHbI-y4aCTHULbI, KaK NPaBWI0, UMEIOT XOpOoLUNe
roKasaTesiv UCNoHeHUA pelueHnin Cyaa.

Cyn Bo3masnsetca lpeacegatenem, KOTOPbIA TaKKe ABAAETCA OLHUM U3 Cyaei.
dyHKuuK Mpeacepatens BKAOYAOT npeactasneHne Cyaa v Aady MPaKTUHECKMX
yKkasaHuii. [lpeacepaTtento nMomoraloT Aga  3amectutens (suue-npesmgeHTa)’,
KOTOpble TaK:Ke ABNATCA cyabamu. MNpeacesatens v ero 3amectuteny nsbupatores
Ha naeHapHom 3acegaHny Cyaa CPOKOM Ha TPU rofia; OHM MOTYT BbITb NepensbpaHb!’.
BbiparkeHue “nneHapHoe 3acegaHne Cyaa” o3HauvaeT “ 3acefaHue EBponeiickoro
Cyfa no npaBam 4yesoBeka B NOHOM cOocTaBe”?, T.e. Ha BCTpeye NPUCYTCTBYIOT BCe
cyabu. MNneHapHble 3aceganuna Cyaa NPOBOAATCA HE peXKe OA4HOro pasa B rog, A/s
06Cy}KAEHMA AaAMMHUCTPATMBHBLIX BOMPOCOB, @ HE A/ BbIMONHEHUA CyAebHbIX
byHKUMn. Ha HEm obcykaatoTca BHYTpeHHMEe Bompocbl opraHusauumn Cyaa,
BK/KOYalOLLMeE, B YaCTHOCTK, NpuHATHe PernamenTta Cyaa®, nsbpaHue MNpeacenatens
1 Buue-npesmaeHTos Cyaa, co3gaHue cekumii, nsbpanue lMNpeacenaTenei cekuui,
a TaK¥Ke CeKkpertaps M ero 3amectuTeneil. Ha JaHHOM 3Tane BayKHO 3HaTb, 4To Cypa,
pasgeneH Ha natb cekumi'®. Korga cekumsa paccmaTpuBaeT anoby, aTo genaetcs
rpynnov us cemu cygen (“Manata”), nam B coctase n3 Tpéx cyaen (“Komutet” )1,

5 CraTba 36 § 3 KoHBeHUuuN.

6 Mpasnno 8§ 1P.

7 CraTbA 25 KoHBeHuun. Cm. Takke npasuno 8 § 1 PernamenTa Cyaa.

8 Mpasuno 1 (b) Pernamenta Cyaa.

9 [na nonyyenusa undopmaumm o Pernamente Cyaa cm. pasgen 1.7.3 Huske.
10 MATasa cekuma 6bina cozgaHa 1 anpens 2006.

11  Cm. pa3gen 1.5.3 Huxe.
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Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

Tabnuya i Cpoku pamudpukayuu Eeponelickoli KoHseHyuu o 3awjume npas
yesnioeeKa u JjononHumesnbHbix [TPOMOK0s086 o cocmoAHuto Ha 31 aHeapa 2006 *?

CpOKM BCTyNAEeHUsA B cuny

locypapctBo KouBeHuua [potokon [potokon [poTtokon [lpotokon  [potokon [poTokon
CETS Ne Ne 1 Ne 4 Ne 6 Ne 7 Ne 12 Ne 13
005 CETS CETS CETS CETS CETS CETS
Ne 009 Ne 046 Ne 114 Ne 117 Ne 177 Ne 187
Anbanus 02/10/96 02/10/96 02/10/96 01/10/00 01/01/97  01/04/05 01/06/07
AHpoppa 22/01/96 06/05/08 06/05/08 01/02/96  01/08/08  01/09/08 01/07/03
ApmeHnua 26/04/02 26/04/02 26/04/02 01/10/03  01/07/02  01/04/05
AscTpua 03/09/58 03/09/58 18/09/69 01/03/85  01/11/88 01/05/04

Asepbaitgkan  15/04/02 15/04/02  15/04/02  01/05/02  01/07/02

Benbrua 14/06/55 14/06/55 21/09/70 01/01/99  01/07/12 01/10/03
BocHua u 12/07/02 12/07/02  12/07/02  01/08/02  01/10/02  01/04/05 01/11/03
lepuerosuHa

Bonrapua 07/09/92 07/09/92  04/11/00 01/10/99  01/02/01 01/07/03
XopsaTtua 05/11/97 05/11/97 05/11/97 01/12/97  01/02/98  01/04/05 01/07/03
Kunp 06/10/62 06/10/62 03/10/89 01/02/00  01/12/00  01/04/05 01/07/03
Yeuuckan 01/01/93 01/01/93 01/01/93 01/01/93  01/01/93 01/11/04
Pecnybnvka

[Nanua 03/09/53 18/05/54 02/05/68 01/03/85  01/11/88 01/07/03
JcToHUA 16/04/96 16/04/96  16/04/96  01/05/98  01/07/96 01/06/04

PuHNAHANA 10/05/90 10/05/90 10/05/90 01/06/90  01/08/90  01/04/05 01/03/05

®paHuma 03/05/74 03/05/74 03/05/74 01/03/86  01/11/88 01/02/08
Mpysuna 20/05/99 07/06/02  13/04/00 01/05/00  01/07/00  01/04/05 01/09/03
lepmaHua 03/09/53 13/02/57 01/06/68 01/08/89 01/02/05
lpeuua 28/11/74 28/11/74 01/10/98  01/11/88 01/06/05
BeHrpua 05/11/92 05/11/92 05/11/92 01/12/92  01/02/93 01/11/03
Ucnanana 03/09/53 18/05/54  02/05/68  01/06/87  01/11/88 01/03/05
Wpnanana 03/09/53 18/05/54  29/10/68  01/07/94  01/11/01 01/07/03
Utanua 26/10/55 26/10/55 27/05/82 01/01/89  01/02/92 01/07/09
Natsua 27/06/97 27/06/97 27/06/97 01/06/99  01/09/97 01/05/12
JINXTeHWTeRH 08/09/82 14/11/95 08/02/05 01/12/90  01/05/05 01/07/03
Jiutea 20/06/95 24/05/96  20/06/95 01/08/99  01/09/95 01/05/04

12 [nsnonyyeHus nHopmaumm o patudukaumm EBponeiickoit KOHBEHLMM 1 €€ LONONHUTENbHBIX MPOTOKON0B
cm. Bebcaitt KoHseHumu Coseta Esponbl: <http://conventions.coe.int/Treaty/Commun/ListeTraites.asp?C-
M=8&CL=ENG> (aaTta obpaiieHuns 23 utonsa 2014).
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Jllokcembypr
Manbta
Mongosa
MoHako
YepHoropua
Hupepnanabl
Hopserus
Monbwa
MopTyranva
PymbiHuA
Poccua
CaH-MapuHa
Cepbusa
Cnosakusa
CnoseHua
WUcnanua
Lseuunna
LWseruapua

bbiBwan
torocnaBcKan
Pecnybnvka
MakepoHua

Typuws
YKkpauHa

CoeanHEHHOE
Koponesctso

03/09/53
23/01/67
12/09/97
30/11/05
06/06/06
31/08/54
03/09/53
19/01/93
09/11/78
20/06/94
05/05/98
22/03/89
03/03/04
01/01/93
28/06/94
04/10/79
03/09/53
28/11/74
10/04/97

18/05/54
11/09/97
03/09/53
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18/05/54
23/01/67
12/09/97

06/06/06
31/08/54
18/05/54
10/10/94
09/11/78
20/06/94
05/05/98
22/03/89
03/03/04
01/01/93
28/06/94
27/11/90
18/05/54

10/04/97

18/05/54

11/09/97
18/05/54

02/05/68
05/06/02
12/09/97
30/11/05
06/06/06
23/06/82
02/05/68
10/10/94
09/11/78
20/06/94
05/05/98
22/03/89
03/03/04
01/01/93
28/06/94
16/09/09
02/05/68

10/04/97

11/09/97

01/03/85
01/04/91
01/10/97
01/12/05
06/06/06
01/05/86
01/11/88
01/11/00
01/11/86
01/07/94

01/04/89
01/04/04
01/01/93
01/07/94
01/03/85
01/03/85
01/11/87
01/05/97

01/12/03
01/05/00
01/06/99

01/07/89
01/04/03
01/12/97
01/02/05
06/06/06

01/01/89
01/03/03
01/03/05
01/09/94
01/08/98
01/06/89
01/06/04
01/01/93
01/09/94
01/12/09
01/11/88
01/11/88
01/07/97

01/12/97

01/07/06

06/06/06
01/04/05

01/04/05
01/04/05

01/11/10

01/06/08

01/04/05

01/07/06

01/07/06
01/07/03
01/02/05
01/03/06
06/06/06
01/06/06
01/12/05
01/09/14
01/02/04
01/08/03

01/08/03
01/07/04
01/12/05
01/04/04
01/04/10
01/08/03
01/07/03
01/11/04

01/06/06
01/07/03
01/02/04
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Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

13 Cyabu n Cekperapuar Cyga

1.3.1 Cyabu

CyZL COCTOMUT U3 KONMYECTBA CyAei, PaBHOrO YMC/Y CTPaH-y4acTHUU. B HacToAwee
Bpems B Cyae 47 cyaein'®. OrpaHMUYEHUI Ha KOAMYECTBO CyAelt O4HOrO rpaXaaHcTea
HeT®, Cyabu yyacTsytoT B pabote Cyfa Kak 4acTHOe /ML, a He Kak npeacrasuTeNb
rocyfapCcTBa-y4acTHMKa.

Cyabu nsbupatotca NMapnameHTckoi Accambneii Coseta EBponbl CPOKOM Ha AeBATb
net. OHW He MoryT 6bITb NepensbpaHbl. YXOAAT B OTCTaBKY No AocTuxkeHun 70 ner.

B cooTtBetcTBMM C npaBunamm 24 § 2 (6) n 26 § 1 (a) Pernamerta Cyaa, cyabu,
M36paHHble OT KasKA0M CTPaHbI-y4aCTHULbI, AO/IKHbI 3aCeAaTh Kak YsieHbl Bonblioi
Manatbl uan Manatbi*. B cnydae, Korga CyAbs HE MOMET NPMUCYTCTBOBaTb Ha
3acefaHny Mo NPUYMHAM, U3/10XKEHHbIM B npasuae 28 PernamenTa Cyaa, cyabe
Heobxogumo yesegomuTb 06 aTom Mpeacesatensa Manatol. 3atem Mpeacesatens
Manatbl foMXeH BbiI6paTb BPEMEHHOrO CyAblo “U3 CMMUCKA, NPeaoCTaBieHHOro
3apaHee CTPaHaMMU-y4aCTHULLAMM U COLEPHKALLErO MMEHA 3-5 1LY, KOTOPbIX CTPAHbI-
YYaCTHULbI HA3HAYMIM B KAYECTBE BPEMEHHbIX Cyaei Ana nepensbpaHusa Ha HOBbIM
CPOK B [iBa ro4a, M KOTopble OTBEYatoT TPeHOBaHUAM, M3N0XKEHHbIM B MyHKTe 1 (c)
aToro npasuna “v.

CyabW TaKKe BbICTYNalOT B KayecTBe CyAel-AO0KAafuMKOB U, NMPU COAENCTBUM
topucTtoB CekpeTapumara, paccMaTpUBaltoT *Kanobbl, nogaHHble B Cya. MNpeacenatens
CeKLMM, B KOTOPYIO Bblana Hanpas/ieHa Kanoba, HasHavyaeT cyaen-A0KNaaumMKoB e,
JINYHOCTb CyAbU-A0KNaAYMKA HUKOTAA HE 06bABNAETCA CTOPOHAM.

1.3.2 Cekpetapuat Cyaa

B Cekpetapuate Cyaa paboTatoT topuctbl (“npasosbie pedepeHTb”),
aAMUHUCTPATUBHO-TEXHUYECKUIA NepcoHan n nepesoaYmkn. 3agada Cekpertapumara
3aK/tovaeTcsA B obecneyeHnn NpaBoBoO M aAMUHUCTPATUBHOM noaaepkku Cyay npm
OCyLLecTBNEHUN ero cyaebHbix GyHKumMii. B CekpeTapuaTe ectb 20 topuanyeckmx
oTaenos. B HacToAwee Bpems Tam paboTatoT 0Kono 640 COTPYAHUKOB, U3 KOTOPbIX
270 topucToB v 370 4esoBeK BCNOMOraTesibHOro nepcoHana®.

13 CratbAa 20 KoHBeHUMW.

14 C aKTya/bHbIM CMIMCKOM CYAEN MOXKHO 03HAKOMUTLCA MO cebinke: <http://www.echr.coe.int/Pages/home.
aspx?p=court/judges> (aata obpawieHunn 23 uonsa 2014).

15  Hanpumep, HacToAWMIA Cyaba, M36PaHHbIN OT JINXTeHLWTeHa, ABNAETCA rpaxaaHnHom Lseluapuu.

16 B HacToAwem PyKoBOACTBe, TakMe cyabu ByAyT Has3blBaTbCA “HaLMOHANbHBIMU CyabaMM”.

17  Mpasuno 29 PernameHTa Cyaa.

18 Mpasuno 49 §8§ 2 PernamenTa Cyaa.

19 06 opraHusaumu Cyaacm.: <http://www.echr.coe.int/Pages/home.aspx?p=court/howitworks> (23 uions 2014).
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YACTb I: Coser EBponbl, KoHBeHUMA U cyga

Bce topucTbl CekpeTtapuata aBAAOTCA COTpyaHMKamu CoseTa EBponbl, HAHATLIMK
Ha OCHOBE OTKPbITbIX KOHKYPCOB M Ha3HayYeHHbIMM [eHepanbHbIM CekpeTapém
Coseta EBponbl. Mx 3HaHWe HALMOHANbHOrO 3aKOHOAATE/IbCTBA M POAHOrO A3blKa
CTPaHbl-y4aCTHULbI, @ TaKKe 3HaHMe oduLManbHbIX A3biIkoB CoseTa EBponbl, T.e.
AHIIMIACKOTO M GPaHLLY3CKOro, MrpatoT PeLlatoLLyto posb Npu UX HasHayeHuun. Tem
He meHee, YneHbl CeKpeTapuaTa He ABAAIOTCA NPeaCcTaBUTEN MU TOTO UK MHOTO
rocyfapcTea, M AO/IXHbI CTPOro NMPUAEPSKMBATLCA MPUHLMMNOB HE3AaBUCUMOCTM U
6ecnpucTpacTHOCTU.

FOpucTbl CekpeTapuaTta HecyT OTBETCTBEHHOCTb 3@ NOATOTOBKY MaTepUanos Aena ana
paccmoTpeHua Cypom. CnefoBaTenbHO, B MX 06A3aHHOCTU TaKkKe BXoAMT paboTa ¢
3aABUTENAMM NO BOMpPOCcam Ux anob. OaHaKo 60/bluas YacTb BDEMEHU yXOAUT Ha
NOArOTOBKY peLueHUi 1 noctaHosneHni Cyaa no NopyyeHuto cyaen-a0KnaaumKoB.
FOpucTbl CekpeTapuaTta TaKke nocelatoT 0bCcyKAEHNA U HECYT OTBETCTBEHHOCTb
33 npoBeAeHWe UCCNeA0BaHUNA, B OCHOBHOM OTHOCALLMXCA K BHYTPEHHeMy
3aKOHOAATENIbCTBY CTPAHbI-YYACTHULLbI, OT UMEHU Cyael.

Bo rnase CekpeTtapumata ctout Cekpetapb Cypa, KoTopbiii paboTaeT nog
pykosogacTsom lMpepcepatensa Cyaa. CekpeTapto NOMOratoT ABO€E ero 3aMecTuTenem.
OHM n3bupatoTca Ha NaeHapHom 3acegaHum Cyaa.

1.4 Crpyktypa Cyaa

Cyn MMeeT 4YeTblpe Pas/IMYHbIX OpraHa NPUHATUA pelweHuin: bonbwana Manata,
Manatbl, KomuteTbl M EagnHonmuHblie Cyabn?t. Oanee 6yayT KpaTKO 06bACHEHbI
dYHKUMM 1 OpraHn3aLma 3TUX YeTbipex Pas/MyHbIX popmaumii.

1.4.1 bonbwasn MNanaTa

Bonbwas Manata coctouT u3 17 cyaeit v Tpéx 3anacHbix cyaein’?. B Hee BxoaaT
Mpeacepatens n Buue-npesnaeHTol Cyaa, Mpeacesatenu ceKUMA U HALMOHAbHbIN
Cyaba. MNpu paccmoTpeHun aen, HanpasaeHHbIX B bonblyio Manaty B COOTBETCTBMM CO
ctatben 30 KoHBeHUMK, Bonbluas ManaTa TakKe BKAOYAET YaeHOB anaT, ycTynmBLInX
CBOO topucamKumio. OQHAKO NPU PacCMOTPEHUU Aen, HanpaBaeHHbIX B bonbluyto
ManaTy B COOTBETCTBMM CO CcTaTbel 43 KoHBeHUMK, bonblas MNManaTta He BKAtOYaeT B
ceba cyanei, KoTopble NMPUHUMAAM yHacTMe B NEPBOHAYa/IbHbIX 0OCYKAEHMAX NanaTbl
0 NPUEMIEMOCTU WMAM ODBOCHOBAHHOCTM AeNa, 33 UCKaouveHnem [Mpeacenatens
3TOM ManaTbl U HaUMOHaNbHOTO cyabW. CyabW M 3anacHble CyAbW, HAaNpPaB/iEeHHbIE B
KaXk4oM cnyyae B bonbluyto nanaTy, Ha3HaYatoTCA M3 YMCAA OCTA/IbHbIX CYAEeN NyTeEM

20 Mpasuno 15 n 16 PernameHTa Cyaa.
21  Cratba 27 KoHBeHUMMN.
22 Tpaswno 24 § 1 PernameHTa Cyaa.
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KepebbéBKM. Bonbwoit ManaTe B MUCNOAHEHUWU CBOMX 0b6sA3aHHOCTEN mnomoraet
CekpeTtapb nnu 3amectutensa Cekpetapsa Cyga.

Bonbluan Manata MoXeT paccmaTpuBaTh Kanoby B ABYx cayyasx. Bo-nepsbix, ecnv
[eno, KoTopoe HaxoamMTcA Ha paccmoTpeHwuu [Manathbl, 3aTparnBaeT cepbesHblit
BOMPOC, KAaCAMOWMNACA TONKOBAHUA MONOXKEHUIN KOHBEHUMW UAN MPOTOKONOB.
Takke ecnu pelleHue, npuHaToe [lanaToil, NPOTUBOPEUUT peLUeHUto, paHee
npuHatomy Cynom, AaHHaa Manata, MoxeT B Ntoboe Bpems A0 BbIHECEHUA CBOEro
NOCTaHOBNEHUSA YCTYNUTb IOPUCAUKUMIO B NOb3y Bonbloit ManaTel, ecav HYU ofgHa
13 CTOPOH Aena He BbIpasuT NPOTeCT B TeYeHNe O4HOro mecaLa nocse ysBeaoMIeHUa
0 HamepeHuu Manatbi?®. Hanpumep, 3TO MOXKET KacaTbCs C/Iy4aeB, KOTOPbIE paHee
HUKOrga He paccmatpusanmcb Cyaom, a Takke cayyaes, Korga Cya paccmaTtpusaet
OTMEHYy peLleHUn B YMKe PacCMOTPeHHOM aene. BTopoi cnyyait, npu KoTopom
Bonbwasn lManata MOXKEeT paccCMOTpeTb 3asB/eHWe, 3TO Koraa ogHa (unun obe) w3
CTOPOH Aena NpPOoCAT, B Mepuosa o TPEX MecALeB C MOMEHTA BbIHECEHUA pelleHus,
4TO06bI ieno 6110 HanpasneHo B bonbluyto Manaty?.

1.4.2 Cekuumu 1 nanatbl

Kak y:ke ynomuHanocb paHee, Cyz, pasaeneH Ha NaTb ceKUumid. Kax bl Cyabs LONKEH
6bITb YneHoM KakoW-mbo Cekumu. CoctaB CeKuUMii, KOTOPbIMA yTBEPXKAAETCA Ha
naeHapHom 3acefaHunm Cyaa CPOKOM Ha TPU rofa, LO/KEH BbITb cbaNaHCMPOBaH Mo
reorpadunyeckomy 1 No0BOMY NPU3HAKY U LOMIKEH OTPaXKaTb Pa3INYHbIE NPaBOBbIe
CUCTEeMbI rOCYapCTB-yyacTHMKOB KoHBeHUMK®. Kaxaan Cekuusa n3bupaeT cpokom
Ha Tpu roga ¢ npasom nepeusbpaHus 3amectutens [peacenatens, KOTOPbIN
3amelaet Mpeacenatens CeKuuu, ecav MOCNEAHUIM HEe MOMKET BbINOMHATL CBOM
o6s3aHHOCTU. Mpeacepatenu cekumii n3bupatotca Ha NneHapHoM 3acefaHuu Cyaa,
TOrAa Kak BULe-NpesnaeHTbl U36MpatoTca Cammumm CeKLUAMMNZS,

OpHako [eno, HampaB/eHHOE B CEKLMIO, PacCMaTpPMBAETCA He BCEW CeKuueW, a
nanatov u3 cemu cygei, obpasoBaHHOM M3 umcna cygent Cekummn?. Mo Kaxkgomy
[eny B cocTaB nanatbl BXogAaT lMpeacesatesib CEKUMM U HALMOHANbHBIA CyapbA.
OctanbHble YneHbl ManaTbl HasHavatoTea Mpeacenatenem CEKLMU U3 YUCIA YIEHOB
cooTBeTcTBYHOLWEN CeKLMM B MOPALKE o4epesHOCTU. YneHbl CeKumm, He NoNyYMBLLINE
nogo6bHOro HasHayYeHWs, y4acTBYIOT B 3acefaHuy Mo Aeny B KayecTBe 3anacHbIX
cypen.

23 Cm. ctatbto 30 KoHBeHumu n npasuno 72 PernameHTa Cyaa.

24 Cratba 43 KoHseHuun 1 npasuno 73 Pernamenrta Cyaa.

25  Mpasuno 25 § 2 PernamerTa Cyga. O cTpyKType natn cekumin: <http://www.echr.coe.int/Pages/home.aspx-
?p=court/judges&c=> (aata obpaweHus 23 uons 2014).

26  Mpasuno 8 §§ 1-2 PernameHTa Cyaa.

27  Cm. Takxe npasuno 26 PernameHTta Cyaa.
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YACTb I: Coser EBponbl, KoHBeHUMA U cyga

ECM ecTb BO3MOMKHOCTb, B 3aBMCMMOCTM OT 3arpyeHHOCTU CeKuuu, Kanoba,
nogaHHaa NPOTMB onNpeAenEHHON CTPaHbI-y4aCTHULbI, ByAeT HanpasaeHa B CeKLUMIo,
B KOTOPYH BXOAMT MOMMMO OCTa/lbHbIX Y1I€HOB, Cy/AbA, M36PaHHbI OT 3TOW CTPaHbI-
YYaCTHULbI, TO €CTb HaLMOHaNbHbIN cyaba. Ecnn Takol obpas aencTsuin He 6bin
NPUHAT, HALMOHAabHBbIN CyAbA BXOAWUT B cocTas Manatbi®,

B wucnonHeHun obasaHHocTel Kaxaoh CeKumMu MNOMOraeT CcTapluimii  YneH
CekpeTtapuaTta, To ectb Cekpetapb cekumu. CekpeTapAM CEeKLUM MNOMOrakT
3amectutenn CekpeTtapei cekumm.

CeKunmn paboTaloT C MEKrocyAapCTBEHHbIMM Aenamu?® 1 aenamu, nogaHHbIMU
YaCTHbIMM INLLAMM, KOTOPbIE He ABAAKTCA ABHO Henpuemaembimmn. OHM cobupatotca
pa3s B HeZento A8 OBCY)KAEHWUS [eN, Ha3HaYeHHbIX MMU K PacCMOTPEHMUIO.
Ob6CyXOeHNA CeKUMM ABAAIOTCA KOHOUAEHUMANbHBIMK, M Ha HUX HE MOXeT
MPUCYTCTBOBATb HUKTO, KPOME cyaei 1 uneHos CekpeTtapuara.

MpoToKon 14 TaKKe yCTaHaBAMBAET HOBYIO GUNBTPALLMOHHYIO CEKLMIO B AOMNOHEHNE
K MATU CYLLEeCTBYIOWMM. B GUNLTPALMOHHYIO CEKLMIO BXOAAT CyAbW, Ha3HAYEHHbIe
B KauectBe eAMHO/IMYHBLIX CyAein M aoknaguvku CekpeTapuata, Kotopble 6biiu
Ha3HayeHbl Mpeaceaatenem Cyaa AA OKA3aHMA MOMOLLM €AMHOIUYHBIM CyAbAM™,

1.4.3 Komuretnl

KomuTeTbl U3 TPEX Cyaei CO34at0TCA B KasK4O0M CEKLMM CPOKOM Ha ABeHaauaTtb
mecaues, NyTém potaumu eé uneHos®’. OHM 3aHMMAOTCA HempuemaeMbiMM
CNY4aAMM, KOTOPbIE HE HYKAAIOTCA B Aa/ibHEWLEeM paccMoTpeHun. Kpome Toro,
KOMMUTETbI TaKKe NPUHUMAIOT pelleHns 06 060CHOBAHHOCTM Aena, eCN YxKe ecTb
chopmupoBaHHan npeueaeHTHan NPaKkTMKa No AaHHOMY Bonpocy32. KomuteTbl He
MOTYT 3aHMMAaTbCA MEKIOCYAaPCTBEHHbIMM Aenamu. PelweHna Komuteta AsasioTcs
OKOHYaTe/IbHbIMU U HE MOTYT 6biTb 063KasI0BaHbI.

Takue pelweHuns, ofHaAKOo, AO/KHblI OblTb MPUHATbI €4UMHOMNACHO; €CAu HeT
eAuHOrnacua mexay tpema cygbamu, Komutet nepenaét aeno B lManaty ana
NPUHATUA PeLleHMA O NPUEMIEMOCTHU U, €C/IM OHO NPU3HAETCA NPUEMAEMbIM, AaeT
BO3MOHOCTb BbIHOCUTb peLleHMe No CyLLecTBy.

28 [pasuno 26 § 1 (a) PernameHnTa Cyaa.

29 T.e. ciyyaum BbICTYN/IEHUA OAHOW CTPaHbI-y4aCTHWULbI MPOTUB APYroil B COOTBETCTBMM CO CTaTbeit 33
KoHBeHuuK. Takune 3asBNEHNA OUEHb PELKM; HA MOMEHT HAaNUCaHUA KHUU, TakuX 3asABAEHUI BblN0 TONbKO
20.

30 bGonblue nHPopmaummn o GUALTPALLMOHHOM ceKkumm no cebinke: <http://www.echr.coe.int/Pages/home.as-
px?p=court/howitworks> (aata obpaweHus 2014).

31 Cm. Take npaswno 27 § 2 PernameHTa Cyaa.

32 Cratba 28 § 1 a) u b) KoHseHuuu.
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1.4.4 EpnHONNYHDbIE CYAbU

Kanobbl, KOTOpble ABHO HEMpPUEM/IEeMbl, HAaMNpPaBAAOTCA Ha PacCMOTpPeHue
€L4MHONNYHOrO CyabW. B cOOTBETCTBUM CO cTaTbei 26 KoHBeHuMM v npasua 27A
M 52A, eANHONUYHDBIN CyAbA MOXeT 06bABUTb HEMPUEMIEMOCTb UK NPEKPaATUTL
CYL0MPOMU3BOACTBO MO Kanobe, eC/iv Takoe pelieHne MOoKeT BbiTb NpuHATO 6e3
LOMONHUTE/IbHOTO M3yYeHua. Kak npaBuio, fena, pelaemble eanHOANYHBIM CYAbEN
— 3TO Aena, KOTopble ABHO He 0TBeYatoT TpeboBaHWAM NPUEMNEMOCTH, TAKUM Kak
CPOK B LWIECTb MecALEeB WA UCHeprnaHne BHYTPEHHUX CPEeACTB NPaBOBOM 3aLLMThI.
EAMHONMYHDBIN CyAba TaKKe BNpaBe NPeKkpaTUTb CYA0NPON3BOACTBO Aea U3 CrKCKa
fen Cyza, Hanpyumep, Koraa 3asBuTe/Ib OT3bIBAET 3anB/ieHne. EAMHONNYHBIM CyLbAM
MOMOratoT BHecyAebHble LOKIAaAUMKM, KOTOPbIE, KaK NPaBUIIO, ABAAIOTCA OMbITHLIMM
topuctamu n3 Cekpetapmara.

1.5 OcHosBbl geatenbHoctn Cyaa

1.5.1 EBponeiickaa KoOHBEHLMA NO NpaBam YesnloBeKa

Kak 6b1710 yKasaHo paHee, KoHBeHUMA BCTynuaa B cuay 3 ceHtabps 1953 roaa.
OHa npeacTasnseTt coboli MUHUMAaNbHbIE CTaHAAPTbl B 06/1aCTM NpaB YeoBeKa,
O KOTOpPbIX €BPOMecKne rocyaapctsa CMOMN AoroBopuTbea 6onee yem 50 net
Ha3af, B NepByto oyepeab Kacaemo 3almUTbl FPaXKAAHCKUX U MOAUTUYECKUX, @ He
3KOHOMMUYECKUX, COLLMABbHBIX MW KYNbTYPHbIX NPaB.

KoHBEHUMA COCTOUT U3 TPEX pas3aenos v B obLieit cnoxkHocTn 59 crtateit. Mpasa
n ceoboabl nepeuncneHsl B pasgene 1 (ctatbu 1-18); Pasgen 2 (ctaTbm 19-51)
paccmaTpuBaeT cTpyKTypy Cyaa, ero o6s3aHHOCTM M nosHomouus; Pasgen 3
(cTaTby 52-59) cogeprKMT pasfiMyHble NMONOXKEHMA, KacatoLmMecs TakUX BONpPOCOB,
KaK NpocTpaHcTBeHHasA chepa AeNCTBUA, AeHOHCALMA, NOANUCHK, U paTUPUKaLMS.
KoHBeHUMA BKAoYeHa B MpunoxkeHne Ne 1 gaHHOro PyKOBOACTBA, A TaKKe MOXKeT
6bITb AOCTYMHA OHAANH,

OcHoBHble NpaBa 1 cBoboAbl, rAPaHTUPOBaHHbIe KOHBEHLMEN, U310XKEHbI B CTaTbAX
2-14 KoHBeHuMK. K HUM oTHOCATCA:

CratbA 2 [1paBo Ha XKM3Hb

CratbAa 3 3anpeLieHne nbiTOK

CraTbs 4 3anpeweHne pabcTBa U NPUHYAUTENBHOTO Tpyaa
Cratba 5 MNpaBo Ha cBoboAy M INYHYIO HEMPUKOCHOBEHHOCTb
CraTbs 6 MpaBo Ha cnpaBeg/nBoe cyaebHoe pa3bupaTenbcTso
CrtaTbs 7 HakasaHMe UCKNOYMTENBHO HA OCHOBAHWM 3aKOHA
CrtaTtbAa 8 [paBo Ha yBaXKeHME YaCTHON MU CEMENHOM KMU3HMU

33 KOHBEHULMIO M & NPOTOKO/Ibl MOMKHO MOCMOTPETb Mo agpecy: <http://www.echr.coe.int/Pages/home.aspx-
?p=basictexts&c=> (gata obpaueHusn 23 uona 2014).
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CraTbs 9 CBO6OAA MbIC/IN, COBECTU U PEUTUN

Cratba 10 CBo60Aa BbIpaXKeHUA MHEHUA

Cratba 11 CBoboaa cobpaHuin u obbeguHeHui

CraTbs 12 MNpaBo Ha BCTynaeHue B 6pak

CraTbs 13 MNpaBo Ha 3pPeKTUBHOE CPeACTBO NPaBOBOM 3aLUMUTbI
Cratba 14 3anpelieHne AUCKPUMUHALMN.

3TW CTaTbM UMEIT AEKNIaPaTUBHbIN XapaKTep B TOM CMbIC/IE, YTO OHW Camu Mo
cebe, He HaKNaAbIBAOT HUKAKMX KOHKPETHbIX 0643aTeNbCTB Ha CTPaHbI-y4aCTHULLbI.
Hanpumep, B ctatbe 3 KoHBEHLMM roBopUTCA: “HUKTO He JO/KEH NnoaBepraThea
HU MblTKaM, HU BecYeNoBEYHOMY U YHUXKAIOLWEMY LOCTOMHCTBO 0b6palLleHuto
MM HaKa3aHUIo”; 3TO He HaKNaAblBaeT Ha CTPaHbl-y4acTHULbI 06A3aTeNbCTBO
rapaHTMPOBATb, YTO HUKTO He ByAeT NoABeprHyT NbiTkam. CKopee, Kak yTBepKAatoT
HEKOTOpble KOMMEHTATOPbI, “UMEHHO cTaTbs 1 NpeobpasyeT 3Ty AeKnapaLmio npas
B Habop 06s3aTe/IbCTB A4/1A roCyAapcTB, KoTopble paTuduumpytoT KoHseHumio”34. B
COOTBETCTBUM €O cTaTbel 1 KOHBEHLMM, CTPaHbI-y4acTHULLbI 06A3ytoTCA 0becneunTs
BCEM B Npeienax CBOEN PUCAMKLMM NMPaBa U cBO6OAbI, U3/10KeHHble B KOHBEHLMN.
TpyAHOCTM, BO3HUKLUNE B YCTAHOBAEHUWN TPAHUL, “LOPUCANKLUN CTPAH-YYaCTHUL,,
no onpeaeneHuto AaHHOM cTaTby, pelwatorca CyoM C MOMOLLBbIO C Y4eTOM ero
npeLeseHTHOW NPaKTUKK.

B cooTBeTcTBMM CO cTaTbeit 32 KoHBeHLMK, opucamKkuma Cyaa pacnpocTpaHAeTcs Ha
BCE BOMNPOCbI, KacatoLmMecs TONKOBaHMA U NPMMeHeHNA KOHBEHLUMN M MPOTOKO/IOB.
Mockonbky Cya paccmatpuBaeT KOHBEHLMIO B KAYeCTBe “SXKMBOro MHCTpPymeHTa®”,
OH MHTepnpeTMpyeT 1 onpesenseT KOHBEHUMOHHbIe NPaBa B CBETE COBPEMEHHbIX
YC/NIOBUM, a He ycoBuit 50 neTHen gaBHOCTH, Korga KoHBeHLmMA bbina paspaboTaHa.
TouHO TaK ke, Cya CTPeMUTCA MHTEPNPETUPOBATbL U MPUMEHATb KOHBEHLMIO “TakuM
obpasom, 4yTobbl NpaBa, el NpeaycMoTpPeHHbIe, 6bIIM NPAKTUYECKM peanmsyembl 1
3bbEKTUBHbI, He 6bIIN Bbl TEOPETUYECKUMM U UAO30PHbBIMK"3E,

Hanpumep, cya nocTaHOBMA, CeaytoLLee B CBOEM pelleHum B aene KpucmuH yosuH
npomue CoeduHéHHo20 Koponescmea:

MocKonbKy KOHBEHLMA ABAAETCA, MPEXKAE BCEro, CUCTEMOM 3aLLMTbl NPaB Ye10BEeKa,
Cy4, LONKEH YUUTBIBATb M3MEHAIOLLMECA YCI0BUS BHYTPY rOCYAapCcTBa-0TBETYMKA U
CTpaH-y4acTHUL, B LE/IOM, 1 OTBeYaTb N1060I pa3BMBalOLLENCA KOHBEPreHL MM KakK
CTaHAapTam, KOTOPbIX HEOBXOAMMO A0CTUYLY.

34 Cm.Robin C. A. White u Clare Ovey, Jacobs & White: The European Convention on Human Rights, 5 naganue,
Oxford University Press, 2010, c. 84.

35  Mamamkynos u Ackapoe (Mamatkulov and Askarov) npomue Typyuu [B1], ano6bi NeNe 46827/99 u
46951/99, 4 despans 2005, § 121.

36  Tam xe.

37  Kpucmun lydsuH (Christine Goodwin) npomue CoeduHéHHozo Koponeecmea [bI1], sanoba Ne 28957/95,
11 nrons 2002, § 74, v cnyyam, NnpuBeAEHHbIE B HEM.
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[eno ly0euH nokasbiBaeT NpMMep TOTO, YTO UMEETCA B BUAY Noa uHmeprnpemayueli
8 ceeme coepemeHHbIX ycrosul. eno y0suH Kacanocb NpPaBoOBOro cTaTyca
TpaHccekcyanos B BenmkobputaHuu. OHO BbI3BaNO pacTyliee npusHaHue cpeam
CTPpaH-y4acTHUL, MPo6aeMbl TPAHCCEKCYaIbHOCTM, KOTOPas MMe/Ia HENOCPeACTBEHHOE
OTHOLUEHMeE K 3aKtodeHnam Cyaa o HapyLUeHWM CTaTbu 8 Mo BOMPOCY, KOTOPbINM paHee
He cumTanca HapyweHnem KoHBeHLMU.ECTECTBEHHO, MEHSAIOWMECA STUYECKME U
npasoBble cTaHaapTbl CoBeTa EBponbl 6yAyT UMeTb paBHOE OTHOLIEHMWE U K CTaTbe 3.

Hanpumep, BNofHe BO3MOXKHO, YTO NoBeAeHMEe Ha cayxbe, KOTopoe paHee He
CYMTANOCb AOCTATOUYHO YKECTOKMM ANA AOCTUMKEHUA MUHMMANbHOrO Mopora,
HeobxogMMOoro Ans ycTaHoBAeHWs GaKTa HapyLlleHMa cTaTbM 3, MOXKET B CBeTe
TEeKYLWMX CTAaHOAPTOB CYMUTATLCA PABHOCU/IbHBIM KECTOKOMY O0OpalleHUto, yrKe
HapyLUasa HaCTOALLYIO CTaTbio. AHA/IOTMYHO, MOBEAEHNE, KOTOPOEe PaHblle CYUTANOCh
6ecyenoBeYHbIM UM YHUMKAKOLWMM LOCTOMHCTBO O6pallleHNEM, MOXKET B CBeTe
COBpPEMEHHbIX CTAaHAAPTOB paccmaTpuBatbcA CyAoM KaK MbITKM, YTO ABAAETCA
Hanbonee cepb3HbIM HapyLEHNEM AAHHOW CTaTbU. 3aABUTENM LOMKHbBI UMETb 3TO
B BMAY NPW OLLeHKe 060CHOBAHHOCTM CBOUX A&, U, pasyMeeTcs, NpeacTaBassa CBOO
nosuumio B Cyae.

1.5.2 NpoToKonbl

Bcnep, 3a BctynneHvem B cuny KonseHumn B 1953 roay, Coset EBponbl NpuHAAN pasg,
[POTOKONOB K HEW B CBA3U C TEM, YTO HEKOTOPbIE CTPaHbI-y4aCTHULbI MPUHANN HA
ceba 0bA3aTenbCTBa NO 3aLLMTe AONONHUTENbHBIX NPaB M cBO6OA, B Npeaenax cBoewn
ropucankumm. Mpotokonsl Ne 2, 3,5, 8, 9, 10, 11, n 14 asnAtoTca NpOTOKONAMM,
BHOCALLMMUN U3MEHEHMUA B NPOLLeAypPY PaCCMOTPEHMUA AeN, U He BKAYatloT B cebsa
AonoNHWTeNbHble NpaBa Uan ceobogbl. OcTanbHble [POTOKOAbI, U rapaHTUpyemble
B HUX NpaBa 1 cBoboApl, NpeAcTaBAAOT coboi cneayollee:

MpoTokon Ne 1, BcTynuswuiA B cuny 18 man 1954 roga: 3awmTa cob6CTBEHHOCTH,
npaBo Ha obpasoBaHMe U NPaBo Ha CBOBOAHbIE BbIBOPLI.

MpoTtokon N2 4, BCcTynuBWMIA B cuny 2 maa 1968 roga: 3anpelieHne AnLeHns
cBoboabl 3a fonrn, cBoboaa nepeaBUNKeHUsA, 3anpeLleHne BbICbIIKU FpaXKaaH u
3anpeLlieHne KoNNEKTUBHOM BbICbIZIKWM MHOCTPAHLEB.

MpoTokon Ne 6, sctynuswnin B cuny 1 mapta 1985 roga BBOAUT OTMEHY CMEPTHOM
Ka3HW, OAHAKO COAEPXWUT HOPMY, pa3pellatolyl CTpaHamM-y4YacTHULAM
npeaycmaTpmBaTb B HaLMOHA/NbHOM 3aKOHOAATENbCTBE CMEPTHYHO Ka3Hb BO Bpems
BOMHbI MW NPWU HEN3BEKHOMN Yrpo3e BOMHbI.

MpoTtokon Ne 7, sctynuBwunii B cuny 1 Hoabpa 1988 roga: npoueaypHble rapaHTum
B CAy4yae BbICbIZIKM MHOCTPAHLLEB, MPABO Ha anennAuMio No YronoBHbIM Aenam
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BO BTOPOM MHCTAHLMKM, KOMMEHCaUmMa B cayyae cyaebHoi ownbKM, npaso He
NPUBNEKATLCA K CyAY WM MOBTOPHOMY HaKa3aHMWIo, paBHOMpPaBMe Cynpyros.

MpoTtokon Ne 12, sctynuewuii B cuny 1 anpena 2005 roga npegycmatpusaet
obuiee 3anpelweHue AUCKPUMUHALMKU. B oTamume oT cTaTbM 14 KoHBeHuuH,
KOTOpas 3anpeLlaeT ANCKPMMUHALMIO NPY “Nofb30BaHMM NpaBaMu U cBobogamm,
NpU3HaHHbIMK B HacToAwel KoHBeHuuMun”, MpoTokon Ne 12 HanaraeT 3anpeT Ha
OANCKPUMMHALMIO NPU “Nonb3oBaHMK 10ObIM NMPaBOM, NMPM3HAHHBIM 3aKOHOM”, a
He TO/IbKO TeX NpaB, KOTOPble rapaHTUpPOBaHbl KOHBEHLMEN.

MpoTtokon Ne 13, sBctynuelimii B cuny 1 nrons 2003 roga: OTMEHA CMEPTHOM KasHM
npwv nobbix 06CTOATENLCTBAX.

3asButenam cnepyet o6paTUTb BHMUMAHWE Ha TO, YTO He BCE YKa3aHHble Bbllle
NPOTOKObI 6bINN PaTUGULMPOBAHBI BCEMU CTPAHAMMU-YHaCTHULAMK. ITO O3HAYaeT,
4YTO NpKW nopgaye *anobbl HAa HapylleHWe cTaTel, NPesyCMOTPEHHbIX OAHUM U3
[AaHHbIX NMPOTOKO/I0B NPOTUB He paTUPUUMPOBABLLEN €ro CTpaHbl, Takada Xanoba
byaeT npusHaHa Henpuemaemon. Tabauya i “Jamei scmynaeHus 8 cusay KoHseHyuu
U MPOMOK0:108 K Hell” coaepXuT MHPOpMaLMIo 0 paTUPUKALLMKM NPOTOKoN0B. Kpome
TOro, AaHHble CBefleHUA MOXHO HalTW Ha perynapHo obHosnsemom Bebcalite
Coserta EBponbl.

1.5.3 PernameHT Cyaa

PernameHT Cyaa, Ha KOTOPbI MMetoTCA cCbikn B PykoBoacTse, 6osee noapobHo
no cpaBHeHWto ¢ KoOHBeHLMeN, onucbiBaeT CTPYKTYpy, AeaTenbHocTb Cyaa u ero
npoueaypy. OH He3aMeHUM ANA KaXKA0ro 3aABUTENA UM a[,BOKATa, KelaloLero
nopaTb anoby B Cya, n 0b6a3aTesieH ANA U3yYeHUA NPU NOLFOTOBKE Kanobbl 1 Ha
NPOTAXEHUM BCel npoueaypbl ee paccMoTpeHus. PernameHT Cyfa coaepkuTca B
MpunoskeHnn N2 2, ero TakKe MOXKHO HaliTu B UHTepHeTe®,

PernameHt Cypa noarotosneH Cygom w BCTynaeT B CUAY NOC/Ae MPUHATUA Ha
naeHapHOM 3acefaHuu. [1ecTBOBABLUMIA HA MOMEHT MOAroTOBKM PykoBoacTea
PernameHT BcTynuA B cuny 1 uiona 2014 roga. HeobxoaMmo oTMETUTb, UTO B CBETE
passuBatoLelica NnpakTukm Cyaa, B PernameHT NOCTOAHHO BHOCATCA M3MEHEHMUS.

1.5.4 PacnopsaxeHua No NPakTM4eCcKMm BOnNpocam npousBoAacTsa

MNpeacepnatens Cyaa moXKeT AaBaTb PaCNOPANKEHUA MO NPaKTUYECKMM BONpOcam
npoussBoAacTea, ocobeHHOo TaKMM, KaK ABKa Ha CaywaHuAa U npeacrtasieHue
OOKYMEHTa/ZIbHOIo noarBepxKaeHna I'IOBMLI,MI‘;I CTOPOH, a TaKXe APpYyrnx 4OKYMEHTOB.

38 PernameHT Cyga goctyneH no appecy: <http://www.echr.coe.int/Pages/home.aspx?p=basictexts/
rules&c=#n1347875693676_pointer> (gaTa obpaleHus 23 nions 2014).
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[aHHble HacTaBneHus, gononHsawwwme PernameHT Cyaa*®, onucbisatotca Cyaom Kak
“HanpaBnstoLLmMe AeATeNbHOCTb CTOPOH MO Pas/IMYHbIM acneKTam UX KOHTAKTOB C
CyZom, U1, B TO Ke camoe Bpems, NPUHATbIE B LLENAX CTaHA4APTU3aLMK NpoLeaypbl
ans 6onee adpdPeKTMBHOrO paccmoTpeHus Kanob”. CobntogeHne 3aaBUTENAMU U
UX NPEeACTaBUTENAMM PACNOPSANKEHMI NO NMPAKTUYECKMM BONPOCaM NPOM3BOACTBA
YCKOPAET pacCMOTPEHUE UX Kanob, momoras nsbexaTb U3NULWIHEN U 3aTAKHON
nepenuckn ¢ Cynom, a TaKKe NpeaoTBpalLaeT OTKAOHEHWe Kanob u3-3a
HecoboaeHUn npoueaypHbIX TpeboBaHMIA. ITU PYKOBOACTBA MOXKHO HAUTW B
npunoxeHunn Ne 340,

Ha CeI'O,CI,HﬂLUHMVI A€Hb NOAroTOBNEHO WECTb PYKOBOACTB:

i. MpakTnyeckoe pykoBoacTBo “Moaaya »kanobbi B Cya”;

ii. MpaKTuyeckoe pyKOBOACTBO “XopaTaiicTea 0 NpMMeHeHMN obecneymnTesibHbIX
(npepBapuTenbHbix) mep”;

iii. MpakTnyeckoe pykoBoacTBo “TpeboBaHuMe cnpaBeaMBO KoMneHcauun”;

iv. TMpakTnyeckoe pykoBoacTBO “3anpockl 06 aHOHUMHOCTU”;

v. [paKTuyeckoe pyKoBOACTBO “Be30MacHOCTb MOAauM 3/1EKTPOHHbIX Kanob”;

vi. [paKTuyeckoe pykosoacteo “MemopaHaymbl”

1.5.5 PeweHua Komuccuii n peweHna n NnoCTaHOB/IEHUA Cyp,a41

Kak TaKoBOW, AOKTPMHbI NpeLeaeHTa B paMKax CMCTEMbl KOHBEHLMM He CYLLLECTBYET.
Cya, He cyMTaeT, 4To eMy C/leAyeT OCTaBaTbCA B paMKax paHee BbIHECEHHbIX UM
noctaHoB/ieHNn. O4HaKO “B LenAX oPUAMYECKOIN OnpeaeneHHOCTH, NPeacKasyeMoCcTy
1 paBeHCTBa nepej, 3aKoHOM, B UHTepecax Cyaa He OTKAOHATLCA OT NpeLeaeHToB,
YCTaHOB/NEHHbIX MO PaHee PacCMOTPEHHbIM UM Aenam, 6e3 yBaXKUTeNbHbIX Ha TO
npuumH”*2. Tem He meHee, GakTom ocTaeTcs To, uto CyA BbiparkaeT CBOe MHeHue
yepes BbIHECEHHbIE MM MOCTAHOBEHUA, 1 €70 NPaBOTBOPYECTBO Pa3BMBaAETCA Yepes
npeueaeHTHoe npaso. Pa3Butue npeueneHTHoro npasa Cyaa noxoxe Ha passutne
aHI10-CaKCOHCKOM CMCTEMBbI NpaBa, Tak Kak Cya, NpakTUYeCKW Kak Cya, yKasaHHOM
NpPaBOBOW CUCTEMbI, aHAIM3MPYET CBOM PaHEE NPUHATbIE PELLEHUA U MOCTAaHOB/IEHNS,
a TaKXe peleHna Kommnccum, u NpuMeHseT X K NOXOXKUM CUTYaLMAM.

Bonee TOro, Kak yKasblBasoCb Bbllle, B COOTBETCTBMU CO CcTaTbeit 32 KoHBEHUUK, B
BegeHun Cyaa HaxoAATCA BCE BOMPOCHI, KacatoLMeca TONKOBaHMA U NPUMEHEHNA
nonoxeHui KoHseHunn n MNpoToKkonos K Hel. Mocneaytowme rnasbl PykoBoacTea
cofiepyKaT 60/bLLOE YMC/I0 CCbIJIOK Ha MOCTAaHOB/IEHUS, BbIHECEHHble Cyaom paHee no

39 Tlpasuno 32 PernameHTa Cyga.

40 TpaKTM4Yeckue pyKOBOACTBA AOCTYNHbI Ha Bebcaiite Coserta Esponbi: <http://www.echr.coe.int/Pages/
home.aspx?p=basictexts/rules&c=#n1347875693676_pointer> (aata obpawieHua 23 nionsa 2014).

41  HecmoTps Ha To, YTO, CTPOTO rOBOPA, PELUEHNA U nocTaHoBAeHNA Cyaa He ABAAIOTCA “UHCTpYMeHTamu Cyaa”,
MNX MOXXHO paccMaTpuBaTb B AaHHOW rnase.

42 bupd (Beard) npomue CoeduHéHHo20 Koponeacmea [BI1], skanoba Ne 24882/94, 18 axvsapa 2001, § 81.
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Zenam o HapyweHmn ctatbk 3 KoHseHuuu. Hanpumep, Cyg, yCTaHOBWA, YTO B AaHHOW
CTaTbe COAEPKMTCA NO3UTUBHOE 065A3aTeNbCTBO, XOTA M HE BbITEKAlOLLEe M3 TeKCTa
CaMOi4 CTaTbM, O TOM, YTO CTPaHbI-y4aCTHULLbI AO/IKHbI NPOBOAUTL 3DbEKTUBHOE
paccnepoBaHue 06BUMHEHMI B KeCTOKOM obpaleHnn®®. Ha nepBblii B3rag, CTaTba
3 cofepXuT eanHCcTBEHHOE 06A3aTeNbCTBO rOCYAApCTBa, NpegycmaTtpuBaioLLee,
YTO ero BNACTU A0/IKHbI BO3AEPIKMBATLCA OT NPUMEHEHMA KECTOKOro obpalleHus,
T.e. HeratMeHoe 0653aTeNbCTBO. AHANOrMYHbIM 06pa3om, onpegesieHne Toro,
YTO UMEHHO ABAETCA MbITKOMN, GECYENI0BEYHBIM MAN YHUMKAIOLWMM LOCTOMHCTBO
obpalieHnem, MOXHO MOYepnHyTb M3 npeueseHTHoro npasa Cyaa. Ha camom
fene, HeBO3MOKHO Ha MPAKTUKE BK/IOYUTb B TEKCT CTaTbM 3 MOJHbIN CMMCOK BCEX
BO3MOKHbIX GOPM 3anpeLeHHoro obpatLeHus.

Mo yKasaHHbIM Bbllle MPUYMHAM B KaXKLOM MOCTAHOBAEHUM U pelweHun Cyaa
COAEPIKATCA CCbIZIKM M LMTaTbl U3 paHee NPUHATLIX PELIeHMt U NOCTaHOBAEHWI
MHCTUTYTOB KOHBeHuUMM. Takum o6pasom, A8 aLBOKATOB BaXKHO M3Yy4UTb
BblHeceHHble Cyaom pelieHus Aaa Toro, 4tobbl B CBOMX Xasobax OHM MOMIM
CCbINIATbCA HA COOTBETCTBYIOLLME PeLlleHns U NocTaHoBAeHUA. MpeueaeHTsl Cyaa 1
Komuccunm moxkHo HaiTh B 6ase gaHHbix HUDOC, koTopas pasmelleHa Ha Bebcaiite
Cyma*. B page rocypapcre-yyacTHMKoB CoBeTa EBpOMbl BasKHble pelleHus u
MOCTaHOB/IEHMA NepeBeseHbl Ha HALMOHA/bHbIE A3bIKK.

M, HakoHel, HeobxoaMMo oTMeTUTb, YTo CyA MHOTAA CCbINAeTCA Ha PelleHus U
NOCTaHOBEHUA APYTUX MEXAYHAaPOAHbIX MEXaHM3MOB MO 3alyuTe NpPaB Yes0BeKa.
Hanpumep, B cBOMX NnocTtaHOBAeHUAX o geny Ony3 (Opuz) npomus Typyuu® Cyp,
cocnanca Ha nNpakTnky MexamepukaHckoro Cyaa no MNpasam Yenoseka (MACMY)
no Aenam O HaCUAbCTBEHHbIX MCYE3HOBEHWUAX W Mpobremax HPUCAUKLUN.
Kpome Toro, noctaHoBneHna Cyaa comepaT CCbINKM Ha MexXAyHapoAaHbIM
MakT o MpaxkaaHckux n Monntnyeckux Mpasax n Ha Komutet OOH no lMpasam
Yenoseka®. K paccmatpuaemoli PyKoBOACTBOM TEMATMKeE OTHOCUTCA TOT
¢dakT, uto Cya TakKe nonaraeTcA Ha AOKAafbl, NOATOTOBNEHHble EBponenckmum
Komutetom no MpegoTtepalieHunto MNbIToOK n becyenoseyHoOro namn YHu»Katowero
[octonHctBo ObpaweHna nam Hakasanua (EKMM) u goknagbl, NoaAroToBaeHHble
HenpasuTENbCTBEHHbIMK opraHu3aumamu (HMO) npu ycTaHoBAEHWUM daKTUYECKMX
obcToATENbCTB Aena. Hanpumep, No Aenam o HeyL0BAETBOPUTENbHBIX YCIOBUAX
cofeprkaHua nof ctpaxkert Cya perynapHo ccblnaeTcs Ha AOKNaAbl, NOATOTOB/IEHHbIE
EKMM no pe3ynbTatam BU3UTOB B TIOPbMbl Ha TEPPUTOPUMN FOCYAAPCTBA-OTBETYMKA,

43 Cm. Huxe pasgen 10.2.2.

44 HUDOC pgoctyneH no ccbinke: <http://www.echr.coe.int/Pages/home.aspx?p=caselaw/HUDOC&c=> (pata
obpaleHus 23 nons 2014).

45 Ony3 (Opuz) npomue Typyuu, kanoba Ne 33401/02, 9 utoHs 2009, §§ 83-86.

46  Cm., Hanpumep, Xupcm (Hirst) npomue CoeduHéHHozo Koponeecmesa (Ne2) [BI1], skanoba Ne 74025/01, 6
okTAbpa 2005, § 27.
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AB/AKOLWEroca cTpaHoi-yyactHuuein*’. Kpome Toro, mpu nNpoBepKe YC/A0BUIA
NPUHMMAIOLLEN CTPaHbI MO AeNaM O NMPUHYAUTENbHOM BbICbIIKE MHOCTPaHues Cya,

NPUHUMAET BO BHMMAHMWE AOKAAAbl, NOATOTOBAEHHbIE HEMNPABUTENbCTBEHHBIMM
opraHusaumammn,

47
48

36

Cm., Hanpumep, BaH dep Ben (Van der Ven) npomue HudepnaHdos, »anoba Ne 50901/99, 4 dpespansa 2003

Cm. Caud (Said) npomue HudepnarHdos, skanoba Ne 2345/02, 5 uons 2005, 8 kotopom Cya, cocnanca Ha
OTYET MesKayHapoaHoM AMHUCTMM No dpuTpee.



YACTb II

KAK OBPATUTbCA B CY[, C }XANNIOBOM
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YACTb Il: Kak O6patutbes B cya ¢ xanoboit

2.1 MpakKTtuKa u npouenypobl 8 Cyae

2.1.1 Kpatkoe onucaHue

[Oena, paccmaTprBaemble Cyaom, MPOXOAAT Yepes pasnyHble cyaebHble
MHCTaHLMWN B COOTBETCTBMM CO CXEMOW, MOKa3aHHOW HuxKe B Tabauue ii

Tabauya ii lMpoyedypa paccmompeHus »ano6 Cydom*

YnpowieHHas cxema NopAAKa PaccCMOoTpeHuUs Kanobbl B Cyae pasauyHbIMU cOCTaBamMmmn

WHAVBUAYANBHBIE
WANOBbI

| |
v w v

CyAbA EAUHONNYHO KOMMTET fr s NANIATA
1.cyaps 3.cyabn ; 7 CYAEN
\ \ i
PeweHune PelweHune H PeweHune PeweHue
0 HenpueMnemMocT 0 HenpuemnemocTn o p o p ™
Y v
MoctoHoBNEHME
: MNocr
0 NpuemnemocTm MocroHoBNEHUE
W o cywecTay 0 npuemnemocTn
W no cywectsy W o cywectay

Mepepaua
MNepepaua

\ 4 Y

Yerynka

OPUCAUKLUN BO/IbLUAA NANATA

Y

\ <
KOMMUTET | h
MUWHUCTPOB <

2.1.2 NMopgaya xanobbl

MNocne ncuepnaHuAa Bcex BHYTPEHHUX CPeaCcTB I'IpaBOBOf/'I 3alWNThbI, Kanoba moxket
6bITb nogaHa B Cyp, B Te4eHune wectn mecaues nocne nosy4yeHnA OKOHYaTe/IbHOro
BHYTPEHHErO peLlweHunA. BaxkHo ﬂ,06aBMTb, YTO nocne BCTynneHnAa B CUny I'Ip0T0|<ona

49  [octynHo oHnaiH: <http://www.echr.coe.int/Pages/home.aspx?p=court/howitworks> (aata o6paweHus
23 niona 2014).
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15, 3TOT cpoK byaeT cokpallieH g0 yeTbipex mecAaues®. Hanobbl foMKHbI BbITb
nofaHbl C MOMOLLbIO creunanbHon Gopmbl, KOTopaa AOCTyMHa OHAaNH!. Konusa
aTOM popMbl, a TakKe obpasel, }Kanobbl NOArOTOBAEH Ha OCHOBE MMMNOTETUYECKUX
dakTtoB B MNpunoskeHnn 5. anoba fonxkHa 6biTb NOgaHa B BUAE 3aNONHEHHOTO
dopmynsapa no noute. ToNbKO NOC/AE MNOMYYEHUA 3aMOJHEHHOrO GopMy/apa OHa
cumTaeTcs nogaHHoim B Cya,.

BaKHO O0TMeTUTb, YTo C AHBapA 2014 rofa, TONbKO 3aMo/HEHHbIA bopmynap B
NOJIHOM BUAE NPEepbIBAET TEKYLMIA WecTUMecAYHbIM nepuoa®. MpocToe NUCbMO
y}Ke bonblwe He yaosneTsopseT TpeboBaHuam cTatbu 35 (1) KoHBeHUMKN U He
MOYET OCTaHOBUTb LUECTUMECAYHDBIN Neprog,. ToNbKO B UCKAOYMTENBHbIX CAyYasnX
CyZ, MOXKET peLumnTb, YTo Apyraa AaTa AO/KHA CYMTATbCA AATOM NoAauu Kanobbi®s,
3aABUTENM, KOTOPblE HAaXOAAT LUECTUMECAYHbIA Nepuos HeZoCTaTOYHbIM ANs
NOArOTOBKM HEOBXOAMMBIX LOKYMEHTOB U ¥Kanobbl, AOMKHbI TPONHGOPMMPOBaTL
CyZ, 0 TPYAHOCTAX M 3aNpOCUTb NPOAJIEHUE CPOKA.

Mpv NoAroToBKe Kanobbl 3aABUTENN [O/IKHbI TAKXKe 06paTUTb BHUMAHME HA BKNAAKY
“NHCTpYKLMA NO 3anoHeHUIO GOpMynsApa *Kanobbl”. Ty MHCTPYKLMIO TaKKe MOXKHO
HaWTv B MpunoxkeHun 5. [Nanee cnesyet onnpatbes Ha “TMpakTUYECcKoe PyKOBOACTBO
no nogave *anobbl B Cya”, KOTOpoe TaKkKe COAEPKUT None3Hble UHCTPYKLUN O
TOM, KaK 3anofiHUTb GopmMynap. ITU NpakTUYECKMe AUPEKTUBbI MOXKHO HaWTU B
MpunoxeHnn 4°°, Mcnonb3oBaHue cTaHAapTHOro GopMynsapa v 3anojHeHne eé B
COOTBETCTBUM C UHCTPYKLMAMM NoMoKeT Cyay paccMoTpeTb anoby n rapaHTupyer,
YTO BCA HEOBXxoAMMana MHGOPMALMA U AOKYMEHTbI, NPeAyCMOTPEHHbIe cTaTben 47
PernameHta Cyaa, BK/IOYEHbI B HEE.

B naeane, xkanoba fonKHa BbITb 3aM0HEHA B 9/1EKTPOHHOM BUAE M pacreyaTaHa.
Ho eé MOXXHO M 3an0/NHUTb OT PyKM, pa3bopumBbIM NoYepKom. KpaliHe BaKHO,
4yTobbI aKTbl, Kanobbl, U Warn, NpeanpuUHATbIE ANA UCYEPNAHUA BHYTPEHHUX
CPeAacTB NPaBOBOM 3alWMTbl, BbIAN U310XKEHbI YETKO M TAKOHUYHO U, HAaCKO/IbKO
3TO BO3MOXKHO, B XPOHO/IOrMYEeCKOM nopsaake. Ecnn mecta, oTBELEHHOTO B aHKeTe
HeA0CTaToOuyHO, 3aABUTEIM MOTYT NPOAO/KATL HA AOMONHUTENbHBIX IMcTax. OAHAKO
3aB/IeHNE He MOKeT npeBbliwaTtb 20 CTPaHWL, He BKAOYAs CONPOBOXKAAOLWME
peLeHns U OKYMEHTDI.

50 Mpotokon Ne 15 MNonpaska K KOHBEHLMM O 3aLLmMTe NpaB YeNoBeKa M OCHOBHbIX CBOBOA, AOCTYMHA Mo agpecy:
<http://www.echr.coe.int/Pages/home.aspx?p=basictexts> (gata obpawerus 23 nions 2014).

51 Esponeiickuii Cyg no npasam Yenoseka, “O6patutbes 8 Cya”, 4ocTynHo no agpecy: <http://www.echr.coe.
int/pages/home.aspx?p=applicants&c=> (aata obpaweHus 23 uions 2014).

52 Mpasuio 47 § 6 (a) PernamenTa Cyga.

53  Tam xe.

54  Takxe [OCTynHO oHnalH: <http://www.echr.coe.int/Pages/home.aspx?p=applicants> (nata obpaweHua
23 nionsa 2014).

55  Takxe JOCTynHO oHiaiH: <http://www.echr.coe.int/Documents/PD_institution_proceedings_ENG.pdf>
(naTa obpaweHus 23 uions 2014).
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CornacHo npasuny 47 PernameHta Cyaa u dopme »Kanobbl, Kanoby Heobxoammo
M3I0KUTb Cesyrowmm obpasom:

a. ®N0, pata poxaeHus, rpa*KAaHCTBO, agpec, Homep TenedoHa, agpec
3N1EeKTPOHHOM NoYTbl ¥ Non 3aaBuTens (Yactb A u B dopmynapa).
3anaBUTE/IN, KOTOPbIE Y}KE UMEIOT Ae/10 Ha CTaaumM paccMmoTpermns B Cyae, OOMKHbI
NpPesoCcTaBUTb HOMEP Kaobbl M MOMECTUTb LUTPUX-KOZ, B YKa3aHHOM MecTe.

b. ®UO, rpaxkpaHcTBo, aapec, Homepa TenedpoHa UM ¢daKca u appec
3N1EeKTPOHHO NOYTbI NpeAcTaBuUTeNel 3asBUTENSA, CIU TAaKOBbIe UMEIOTCA
(4acTtb C 3popmynspa).
3ansneHne 06 of06peHMM MOSTHOMOUMNIA TaKKe NPefOCTaBNAETCA B YaCTM 3aABUTENb
[O/KEeH NOANUCaTb, YTO OH UM OHA paspeLlaeT CBOeMy NpeACTaBUTeNto AeiCcTBOBaTb
OT €ro UMeHM.

c. HasBaHwue cTpaH-yyacTHUL, Unn CTOPOH, NPOTMB KOTOPbIX NOAaETcA Kanoba
(Yactb D popmynspa).
d. KpaTtkoe 1 pa3bopumsoe usnoxenue dpakros (Yactb E popmynsapa).

e. Kpatkoe u pasbopumBoe M3NOKEHME UMEBLUIMX MECTO HapylueHuW
KoHeeHLMu nnm MNpoTOKONOB K Hel 1 NOATBEPXKAAOLWMX A0BOAOB (YacTb
F dopmynspa).
Mpu 3anonHeHun yacTm F dopmynspa HeobXoaMMO KOHCYbTMPOBaTLCA ¢ KoHBEHLMEN
M COOTBETCTBYIOLWMMM MPOTOKONAMM ANA cobatogeHns ux TepmuHonormm. Ecam
3aABUTE/Ib }KEaeT 3a4e1CTBOBaTb MNO/IOXKEHNA NPOTOKONa K KOHBEHUMK, OH MK OHA
[OO/KHbI y6eAnTbCA, YTO roCyAapCTBO-0TBETUMK PAaTUOMULMPOBAIO COOTBETCTBYHOLLMIA
MPOTOKON U, YTO OH BCTYMWA B CUY K MOMEHTY NPeAnoiaraeMoro HapyLweHus.

f. KpaTkas u pas6opumnsasn popmynmposka, noaTBep:KAQIOLLAA COOTBETCTBUE
Kanobbl 3aABUTENA KPUTEPUAM NPUEMIEMOCTU, U3/I0XKEHHDbIM B cTaTbe 35

(1) KouBeHuuu. (Hactb G popmynspa).
34ecb 3aABUTENb AO0/MKEH NPOLEMOHCTPUPOBATb, YTO BHYTPUIOCYLAPCTBEHHbIE
CpeAcTBa NPaBOBOM 3aLLWTbI MCYepnaHbl, U 4To Xanoba B Cya 6bina nofaHa B
TEYEHME LIECTU MECALLEB NOC/IE MOYYEHUS OKOHYATENBHOTO BHYTPEHHETO PeLLEH M.

g. OnucaHue apyrux npoueayp mexayHapogHoro paséupartenbctsa (Yactb
H dopmynspa).
B 3TOM 4YacTu 3a8BUTENN OONXKHbI YKa3aTb, Mo4aBaau M OHM Xanoby B apyrue

MeXayHapoaHble opraHbl, Hanpumep, Komuter OOH npoTuB NbITOK. 3aABUTENb
TaKKe [LO/IKEH YKa3aTb, MMEIOTCA /1N Y HEero UK y Heé Apyrue Kanobbl, NogaHHble

8 Cya.
h. CnucoK BcnomoraTtesnbHbIX JIOKYMEHTOB, KOTOPble NPUKPENneHbl K }Kanobe
(Yactb | popmynsapa).
3anaBuTENU 0653aHbl MEPeYnUCIUTb BCNOMOraTe/bHble AOKYMEHTbI, Hanpumep,
»Kanobbl 3aABUTENSA HALMOHANbHBIM BNACTAM, PELUEHUA HALMOHANbHbIX CY40B U
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apyrme AOKyMeHTa/ibHble A0Ka3aTe/IbCTBa, TakKNe KaK MeaNUNHCKaAa A0OKYMeHTauuA,
NOKa3aHuA CBVIAETEI'IEVI M T.4. TONbKO KOMWU, HE OPUTUHANBI, ITUX AOKYMEHTOB
LOOTKHbI 6bITb npeacrasneHbl B cya,. Bce AOKyMeHTbI JONXKHbI bbITb NPOHYMepPOBaHbI.
Kpome TOTO, TaKKe MOXKET ObITb NOSIE3HO npegocTtasnuTb KONUU Cy,CI,e6HbIX peLIJEHMf/'I,
Ha KOTOpPble CCbINNIAeTCA 3aABUTEND.

i. JlononHUTenbHble KOMMEHTapPUKn

dopmynap npepocTaBaAeT AOMONHWTE/NbHOE MPOCTPAHCTBO AAA /06bIX
LOMOTHUTENbHBIX KOMMEHTapUEB.

j. Noanucb

Ecnv 3asBuTens npeactasnfeT afBoKaT UKW Apyrve npeactasuTenu, Tpebyercs
noAnucb NPeacTaBUTeNs, @ He 3aABUTENA.

3anonHeHHas popma A0/KHA BbITb OTNPaBEHa MO NoyTe.

KoHTaKTHble faHHble Cyaa:

The Registrar

European Court of Human Rights

Council of Europe

F-67075 Strasbourg Cedex

France

Website: www.echr.coe.int

BarkHO f,06aBUTb, YTO HEMOJIHbIE Kanobbl He NpUHMMatoTcA. Ecin ogHa YacTb Gopmbl
He 3aMo/IHeHa AO/MKHbIM 06Pa30M UM OTCYTCTBYET HeobXoaMMas MHPOPMALMA UK
LOKYMEHTBI, CyZ, MOXKET He 3aperucTpmMpoBaTh *anoby.

2.1.3 O6paboTka Cyaom HOBbIX }Kanob

Mocne nonyyeHus xanobbi Cyh 0TKPOET AOCbE M NPUCBOUT HOMEP *Kasobbl. MepBble
undpbl B HOMepe anobbl 40 KOCOM YepTbl YKa3blBAOT NONOXKEHME Kanobbl cpeam
LAPYruX Kanob, NoAaHHbIX B TOM e rogy.

Lndpbl nocne Kocon 4epTbl YKasbiBalOT rof, B KOTOpom 6bina nogaHa »anoba.
Hanpumep, »anoba Ne 123/05 — 310 123 xanoba, nogaHHasa 8 2005 roay. 3aasutenb
nony4aet nucbmo 3 CekpeTapuata Cyaa, noaTeepskaatollee, 4to *anoba 6bina
3aperncTpMpoBaHa, 1 YKasblBatoLLee HOMep Aena, Ha KOTOPOe 3asaBUTE/b A0/KEH
CCbINATbCA NpU ganbHelwel nepenncke ¢ Cyaom. B cBA3M ¢ 601bWINM KOIMYECTBOM
»anob, Cyns He MOXKeT MOATBEP)KAATb MOJyYeHMe }Kanobbl HemeaseHHO.
CTaHZapTHOE PermcTpaLMoHHOe NMCbMO NpUBeAeHo HUKe B Tabauue iii.

Ta6nuya iii: PeaucmpayuoHHoe nucomo®®

56  WctouHuk: CoseT EBponbl.
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MNEPBAA/BTOPAA/TPETbA/YETBEPTAA/NATAA CEKLIUA

ECHR-LE1.1R OATA

Yano6a Ne.
npoTue

YBaskaemblit/asn [...],

A noaTseprKaato nosyyeHue Bawero nucbMma oT [ATA], c NpUNOKEHMAMM,
B TOM 4YMC/ie 3aN0/IHEeHHbI Gopmynsp Kanobbl.

Cya, 3aiMETCs AeNOM NpY NEePBOW e BO3CoXKHOoCTU. CyaonponsBoacTsBo
6yaeT OCHOBbIBATbCA HA MHOPMALMU U OKYMEHTAX, NPe0CTaBAEHHbIX
Bamu. NMpon3BoacTBo No Aeny OCyLwecTBAAETCA NPEUMYLLECTBEHHO B
nMcbMeHHon popme. Bam Byaet Heo6X04MMO IMYHO ABUTHCA, TOJIbKO
ecnu Cya npurnacut Bac ato caenatb. Bbl 6yaete npoMHGOPMUPOBaHbI
o ntobom pelieHun, npuHaTom Cyaom.

Bam Heobxoanmo coobwath 0 Ntobbix MU3MeHeHMAX Bawero agpeca unum
appeca Bawero KnveHTa. Kpome TOro, Bbl 40/KHbBI NO COBCTBEHHOM
nHnunatmse uHbopmuposatb Cya 060 BCEX 3HAUYMUTENbHbIX
Ccob6bITMAX, KacaloWmMxca paccmaTpMBaemMoro gena, v yBegoMasaTb O
COOTBETCTBYIOLLMX PELUEHNAX HALMOHANbHbIX BAACTEMN.

O6paTnTe BHUMAHKE, YTO MOATBEPHKAEHMA O MONYYEHUN NOCeayoLeit
KOpPPeCnoHAEHUMN NPeaocTaBaaTbca He byayT. Takxe ybegutensHo
npocum Bac Bo3gepskaTbCa OT TenedpoHHbIX 3anpocos. Ecan Bbl
XoTute 6biTb yBepeHbl, uTo Bawm nucbma goxoaat go Cyaa, cneayer
OTNPaBAATb MX KaK 3aKa3Hble C ONJlayeHHbIM yBeAOM/IEHMEM O
Bpy4YEHUMU.

C yBaxeHuem,

CekpeTapuart

XXX
Cekpetapb Cyga
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anoba 6ymer HanpaBneHa B topuamyeckuii otaen CeKpetapuata, B KOTOPOM
paboTatoT OPUCTLI, 3aHMMatOLMeca AesaMW MPOTMB COOTBETCTBYIOLWEN CTPaHbI-
yyacTHMUbI. 3aTeM »Kanoba nepegaercs ogHomy U3 topuctoB CekpeTapumara,
KOTOPbIM CTAHOBMTCS MO Hel NpaBoBbIM pedepeHToM. ITO 03HAYAET, YTO, HaNpUmep,
»anoba npotus LLBeliLapun, Kak NpaBuIo, HaNPaBAsETCA B LUBEMLAPCKUIA OTAEN,
M el byaeT 3aHMMATbCA LIBEMLLAPCKMI HOPUCT, 3HAKOMbIA C 3aKOHOAATE/NbCTBOM
LUBenuapumn. EAMHCTBEHHBIM UCKNIOYEHUEM U3 STOM NPAKTUKKN ABAseTca obpaboTka
»Kanob, HanpasneHHbIX NpoTuB Poccuu, Typumm, PymbiHUK, YKpauHbl 1 Monbwun. B
2011 roay Cya co3pan GUNLTPALMOHHYO CeKuMto Ans obpaboTKM Kanob npotus
3TUX NATU CTPaH, Ha KoTopble NpuxoguTcs 6onee MOMOBUHbLI PaccmaTpUBaeMbIX
aen®” OyHKkumenn GUNLTPALMOHHOW CeKUMWU ABAAETCA NPOoBeAeHUE TWAaTeNbHOro,
TOYHOrO M HEMeANeHHOro aHaM3a Aen Ana obecneyeHns BepHOro pacnpeaeneHuns
Kanob B cooTBeTcTBYytOWME cyaebHble opraHbl. PUALTPALMOHHAA CEKUMA MOXKET
3HAYUTENbHO COKPATUTb BpeMs, Heobxoaumoe A/1A OTBETa 3aABUTENAM.

HOpucT, HasHauYeHHbI NPaBOBbIM PedepeHTOM Mo Aey, NPOBOAUT NPOBEPKY A0Cbe
N MOKET MOMPOCUTb 3anBUTENA MPEAOCTaBUTb AOMOMHUTEbHbIE AOKYMEHTbI UM
nHdopmaumio. Jliobble CPOKK, yKasaHHble CeKkpeTapuaTom AaA MpeacTaBAeHuUs
LOMNONHUTENbHON MHDOPMALMM A0XKHbI 6bITb COBAOAEHDI U, EC/IN €CTb TPYAHOCTU
B nosiyuyeHmmn Tpebyemoit nHdbopmaumm, Heobxoammo yseaomutb Cekpetapuart ans
BblAeNeHNA AOMNONHUTENbHOMO BPEMEHM.

2.1.4 YckopeHue npoussoactsa no ageny: NMonautuka Cyaa no
onpeaeHUto ctTeneHn NPUOPUTETHOCTU Aen

CornacHo npaswuny 41 PernamerTa Cyaa, Cya MOMKET onpeaensiTb NOPALOK, B
KOTOpOM ByayT paccmaTpmBaTbea gena. Cya npuHMMaeT BO BHUMaHMWE BaXKHOCTb U
aKTya/IbHOCTb BOMPOCOB Ha OCHOBE C/IEAYIOLLMX KpuTepumes®s:

I.  CpouHble }anobbl (B cAyyasx puUcKa ANA XM3HU UAM 340POBbA 3anaBUTENA
AN NPU APYrMX 06CTOATENbCTBAX, CBA3AHHbIX C JIMYHON UM cemelHOM
cuTyauMeit 3aABUTENs, B YacTHOCTWM, KOrga Mo, BOMPOCOM HAaXoAMTCA
6narononyyve pebeHka, npumeHsetca npasuao 39 PernamexTa Cyaa);

Il.  *anobbl, nogHMMalOLWME BOMPOCHI, CNOCOBHbIE OKa3blBaTb BAWAHME Ha
a¢ddeKkTMBHOCTb KOHBEHLMOHHOM CUCTEMbI (B YaCTHOCTM, CTPYKTYpPHbIE UK
3HAEMMUYECKMe cUTyaumu, KoTopble Cya, elwg He paccmoTpen, npoueaypbl
MWAOTHOTO MOCTAHOB/EHMA), @ TaKMKe »Kanobbl, MOAHMMAIOLLME BaXKHblE
BOMpochl 06Lero xapakrepa (B 4aCTHOCTU, BOMPOCHI, CMNOCOBHbIE NOBAEYD

57 Esponeiickuii Cya no npasam YesnoseKka, “OTYET 0 npogenaHHoin pabote GUALTPALMOHHOW cekumun”,
[ocTynHo no agpecy: <http://www.echr.coe.int/Documents/Filtering_Section_ENG.pdf> (gata obpaweHus
23 uionsa 2014).

58  Esponeiickuin Cya no npasam yenoseka, “Monutuka npuoputeta Cyaa”, LOCTYNHO no agpecy: <http://www.
echr.coe.int/Documents/Priority%20policy_ENG.pdf>.

44



YACTb Il: Kak O6patutbes B cya ¢ xanoboit

3a o060l cepbé3Hble NOCNEACTBMA A8 HALMOHA/bHbIX MPaBOBbIX CUCTEM
WM ANS €BPOMNENCKOM CUCTEMbI), MEKIOCYAapCTBEHHbIE AeNna;

IIl.  ¥anobbl, B KOTOPbIX OCHOBHOE 06BMHEHME NOANAAAET NOA AeNCTBUE cTaTen
2,3, 4nm5 § 1 KoHBeHUuMM (“OCHOBHbIX Npas”), HE3aBUCMMO OT TOrO,
ABNIAETCA /I OHO MOBTOPAIOLLMMCS, M B KOTOPbIX CTaBMTCA BONPOC O NPSAMOM
yrpose GpU3NYecKoi HeNPUKOCHOBEHHOCTU M LLOCTOMHCTBY Ye/10BeKa.

IV. MoTteHuunanbHO 060CHOBaHHbIE »Kanobbl, OCHOBaHHbIE Ha APYrnx CTaTbAax;

V. Xanobbl, nogHMmarowme BOMPOCHI, YXKe PACCMOTPEHHbIE B MUAOTHbIX/
Tekywmx aenax (“nostopatoumeca aena”);

VI. anobbl, cTaBALLMe BONPOC O NPUEMIEMOCTU; U
VIl. AABHO Henpuemnemble *Kanobbl.

Cya Knaccudbunumpyert aena B COOTBETCTBUM C ITOWM CUCTEMOI. EC/IM 3aABUTENb KENAET,
yTO6bI €ro kanoba paccmMaTpuBanacb B CPOYHOM MOPAAKE, AOMKHbI BbiTb YKa3aHbI
MPUUUHBL. 3a8BUTE/b TaKMKe JO/IKEH CCbINATLCA HA CUCTEMY Knaccudukaumm Cyaa.

CyZ, NpefocTaBAfeT NPUOPUTET B HECKONIbKUX C/lyYasx Mo cTaTbe 3. B YacTHOCTH, OH
YacTo NpUCBaeBaeT NPUOPUTETHDIN CTaTyC Aenam 06 3KCTPaAWLIMK, HanpUmep, B Aene
HusomxoH [xcypaes (Nizomkhon Dzhurayev) npomus Poccuu, 3aaButenb CTONKHYACA
C 3KCTpaguumeit B TagKUKUCTaH, FAe eMy YrpoKaso KecTokoe obpalueHune™.

CyZ, TaK}Ke MOKET NPeAoCTaB1Tb MPUOPUTET AenaM, @ KOTOPbIX BOMPOC A0/KEH BbITb
pelueH B CPOYHOM NopAAKe, NOTOMY YTO 3asABUTENb CePbE3HO 6os1eH 1K cTap.

B nene Myusens (Mouisel) npomus ®paHyuu®®, KOTOpoOe Kacaiocb 3ageprKaHus
3aABUTENA, CTPajalolero nerikemunen, B HapylweHun ctatbl 3 KoHBeHUuM, cyg
npucBoua Aeny NpuMopuTeT U BbiHec cyaebHoe pelleHuWe YyTb H6osee Yyem 3a ABa
roga®. Mpasuio 41 Takxe NPUMEHAETCA K YC/I0BUAM COAEPXKaHUA nofg cTpaxkeil. B
cnyyae X npomus Typyuu Cya yckopua aeno, NOTOMy YTO 3adBUTE/b COAEPKANCA B
OAMHOYHOMN Kamepe®?,

BaXXHO OTMETWUTb, YTO PACCMOTPEHME [aKe MPUOPUTETHbIX A€ MOXKET 3aHATb
HeckonbKo neT, noka Cya He BbiHeceT pelweHue. Hanpumep, B gene X npomus
Typyuu, »anoba bbina nogaHa B mae 2009 roga, HO CyA, BbIHEC PeLUeHWe /IULWb B
oKTAbpe 2012 roga. Takum obpasom, Cyay noHagobunock 3 roga n 3 mecaua. B
NPOTUBOMNO/NIOKHOCTL 3TOMY, B aene [lpemmu (Pretty) npomue CoeduHEHHO20
Koponescmaa® 06 sgTaHa3nm Hensneurmo 60/1bHOro Yenoseka, Cyay noHazobmnocb
BCEro /MWb YeTbipe mMecAua. Tak, MPUOPUTETHbIE Aena MOryT 6biTb 06paboTaHbl
OYeHb BbICTPO, HO HET HUKAKOM rapaHTUK.

59  HusomxoH Oxcypaes (Nizomkhon Dzhurayev) npomus Poccuu, anoba Ne 31890/11, 3 oktabps 2013, §§ 3—4.
60  Myusens (Mouisel) npomus ®paHyuu, xanoba Ne 67263/01, 14 Hoabpa 2002.

61 Tam xe, §§ 3—4.

62 X npomus Typyuu, sanoba Ne 24626/09, 9 oktabps 2012, §§ 1-2.

63 Mpemmu (Pretty) npomus CoeduHéHHo20 Koponescmaa, sanoba Ne 2346/02, 29 anpens 2002.
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2.1.5 NpepgBapuTtenbHble mepbl (Mpasuno 39 PernameHTa Cypa)

a) KpaTkoe onucaHue

MOCKONbKY Aaxe paccMoTpeHue Kanob, KoTopbim 6bla AaH NPUOPUTET, MOTYT
3aHATb HECKO/NIbKO JIET, 3aABUTE/Ib, YbA XMU3Hb HAXOAMTCA B OMAacHOCTM WMAW MOA,
CYLLLECTBEHHbIM PUCKOM 3KECTOKOro 06paLLeHUs, AOIXEH NONPOCUTL O MPUMEHEHNUN
npeaapuTenbHbix mep. MNpeasaputenbHble mepbl TPebytoT, 4Tobbl rocygapcTBo-
OTBETYMK HEMeA/IEHHO BO3JEpPXKanocb OT coBepleHua wboro aencTsus,
NPenaTCTBYIOLWLEro PaCCMOTPEHUIO Ae/a 3aaBUTENA.

ObecneunTenbHble Mepbl, NPeaycMOTpeHHble cTaTbelr 39 PernameHTta Cyaa,
NPUMEHAIOTCA MNPEUMYLLECTBEHHO NO Aenam O BbICbIKE W Bblgaye C Lenbko
npegoTBpaLLeHMA OTMPABNEHUA 3aABUTENA B CTPaHy, r4e OH WAM OHa MOryT
noABeprHyTbcAa obpalleHuto, Hapywalwemy crtatbto 2 uam 3 KoHBeHuuu. B
COOTBETCTBUM C npeuefeHTHbIM npasom Cyaa, CTpaHbl-y4aCTHULbI 06fA3aHbI
cobntofaTh Ntobble yKaszaHHble UM NpeaBapuTesibHble Mepbl®. ObecneuntenbHble
mepbl peako npumeHatotca Cygom. [1nA nonyvyeHna paspelleHna Ha UX npUMeHeHune
3anBUTENb 06f3aH MPOAEMOHCTPMPOBATb HEMOCPEACTBEHHbIN PUCK MPUYUHEHUA
HEeBOCMOIHMMOTO BpeAa ero X13HW UAK 340POBbI0 B COOTBETCTBUM CO CTaTbAMMU 2
1 3 KoHBeHUmn®,

[aHHbIV pa3gen BKAoYaeT MPaKTUYECKYH0 MHPOPMaLLMIO, HEOBXOAMMYIO ANA NoAaun
3aMpocoB O NpPUMeEHEHMM obecrneuntesibHbiXx Mep. Kpome TOro, Ymtatenn moryt
03HaKOMMTbCA € 06pasuammn 3anpocoB O NPUMeHEHUU obecneynTenbHbIX Mep U
MpaKT1yecknm PyKoBOACTBOM MO X04aTalCTBaM O NPUMEHEHUMN OBeCcneunTesIbHbIX
Mep B MPUIONKEHMAX 8 U 4 COOTBETCTBEHHO.

b) O6cyxaeHue
Kak ykasbiBanocb Bbiwe, lNpasuno 39 PernamenTta Cypa npegycmaTtpusaet
cnepytolme obecneymTenbHbIX Mepbl:
1. Mo npocbbe cTopoHbl B Aene uan nboro Apyroro 3aMHTEPECcOBaHHOro
vua, uam no csoei UHMnunaTuse MNanata nnn, B COOTBETCTBYHOLWMX CAydanXx,
ee I'Ipep,ce,u.arenb MOXeT yKa3aTb CTOPOHAM Ha npeasBapuTeNbHble mepbl,
KOTOpble, N0 MHEHUID naﬂaTbI, cnenyet NPUHATbL B UHTepecaX CTOPOH Uan
Hag/siexaulero oCyLwecTsieHna NnpoBoAMMOro paccsieaoBaHuA.
2. yBeAOMﬂEHME 0 TaKMX mepax HanpasaaeTca KOMMTETY MMHMCTpOB.
3. Manata mMoXeT 3anpocuTb y CTOPOH MHPopmauuto no Aobomy Bonpocy,
CBA3aHHOMY C BbINO/IHEHVEM 060N YKa3aHHOM NpesBapuTEIbHON Mepbl.
MpK paccMoOTpPeHUU BO3MOXKHOCTU NpuUmeHeHus obecneuntenbHbix mep, Cya
NPOBOAUT TPOWHYIO NPOBEPKY®E:

64  Cm., Hanpumep, Ane-CaadyH u Mygdxu (Al-Saadoon and Mufdhi) npomue CoeduHéHHozo Koponeacmea,
»anoba Ne 61498/08, 2 mapta 2010, §§ 160-166.

65  Cm., Hanpumep, Mamamkynos u Ackapos (Mamatkulov and Askarov) npomus Typyuu [B[1], anobbl NeNe
46827/99 1 46951/99, 4 pespans 2005, § 104.

66  Philip Leach, Taking a Case to the European Court of Human Rights, Oxford University Press, 2011, c. 31.
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1. ponxHa bbITb yrpo3a HaHeceHWs HemonpPaBUMOro yuepba o4eHb CepbE3HOro
XapaKTepa;

2. yrpo3a HaHeceHWA HeU3BEXKHOTO U HEMOMPaBMMOTO yLEepPba; a TaKke

3.  [eno fonKHO 6bITb NpUemnembIM (MPesnoNoXKMTENbHO)

BonblumMHCTBO 0becneunTenbHbIX Mep MPUMEHATCA B fie/1aX, B KOTOPbIX 3aABUTENb
NPV BbICbIJIKE MW SKCTPAAMULMN PUCKYET CTONIKHYTHCA C XKECTOKUM obpalleHrem
uan cmeptblo. OgHMM M3 Haubosiee NMpuUmevaTeNnbHbIX Ael O NMPUMEHEHUU
npeasapuTenbHbiX mep asasetcs geno CepuHe (Soering) npomue CoeduHEHHO20
Koponeecmea®, cBsazaHHOe C 3KCTpaguumein Bnactamu BenunkobputaHum
rpaxaaHuHa fepmaHun 8 CoeguHéHHble LLTaTbl, rae BNacTu pasbiCKMBaNW ero ans
NpvB/IeYEHMA K YTO/IOBHOW OTBETCTBEHHOCTU 3a yOuiicTBo. -H CepuHT yTBEpXKAan,
YTO 3KCTpaanuma ero Bnactam CoeamHEHHbIX LLITaToB AMEPUKM MOXKET NPUBECTU K
HapyLeHuto BennkobputaHueli ctaTbm 3 KOHBEHLMM, TaK KaK NOABEPrHET ero Tak
Ha3blBaEMOMY “CUHAPOMY Kamepbl CMEPTHUKOB”, KOTOPbIN, MO €ro YTBEPKAEHUAM,
npeactasnsn coboi obpaleHne, NpoTMBopeyallee AaHHOM cTaTbe. Ero 3anpoc B
Komuccumtio o npumeHeHnn obecneuntenbHblx cyaebHbix mep no cratbe 36 Mpasun
Mpoueaypbl Komuccun (HoiHe Mpasuna 39 PernamenTa Cyaa) 6bin yaA0BAETBOPEH.
Komucemna ykasana Mpasutenbctey CoeanHEHHOro Koponesctea, YTo BO BpemA
paccmoTpeHua gena B Ctpacbypre Bbigaya 3assutens CoeguHEHHbIM LTatam
He pekomeHayeTcs®. MpasuTenbctBo CoeAMHEHHOTO KOpPoNeBCcTBa BbIMOAHWUAO
YyKa3aHHy0 eMy npeaBapuTenbHyto mepy. PaccmoTtpeBs kanoby, Cya npuwen K
BbIBOAY, YTO BennkobputaHua Hapywmna bbl ctatbio 3, ecim 6bl SKCTpaaupoBana
3aasuTens B CLUA, TaK Kak ycnoBusA CofepKaHUA NPUroBOPEHHbIX K CMePTU B 3TOM
cTpaHe npeacTasnanv 6ol coboit obpallieHune, 3anpeLLeHHoe AaHHOW cTaTbelt®. bes
npUMeHeHWA JaHHOW nNpeaBapuTenbHOM Mepbl I-H CepuHT Mor 6bITb BblAaH 40 TOTO,
KaK MHCTUTYTbl KOHBEHLUUM MMenu Bbl LLAHC PACCMOTPETD Kaoby, U PUCK KECTOKOTO
obpallleHns, Ha KOTOPbIV OH ¥Kanosanca, Mor 6bITb peann3osaH. Mpasuno 39 Takxke
6b1710 NpMeHeHo B aene LLlamaes (Shamayev) u 12 dpyaux npomus [py3uu u Poccuu’™,
06 aKcTpagnummn yeveHues u3 Mpysun B Pocecuio. Cya npuLien K BbIBOAY O TOM, YTO
B CBETe Ype3BblYallHO TPEBOXKHOMN NMPAKTMKKU NpecnefoBaHUl, BbipaXKatollencs
B dopme yrpos, 3aepKaHUi, HAaCUNbCTBEHHbIX UCYE3HOBEHUN U yOUICTB Tex
YyeyeHLEeB, KOTopble 06paTuanch ¢ Kanobamu B Cya, SKCTpaaUUUA 3aABUTENA B
Poccuio coctasmna 6bl HapyLeHue ctaTbk 3 KoHBeHuMn’ . ObecneynTesibHble Mepbl
Tak:Ke 6blin npumeHeHbl B gene /. (D.) npomue CoeduHéHHoz20 Koposneacmea’,
0 BbicblnKe 6onbHOro CMLom n3 CoeanHéHHoro Koponesctea. Cya npuwen K
BbiBOAY, YTOo CoeamHEHHOe KoponeBcTBO Hapywmao 6bl cTaTbio 3 KOHBEHLMM, ecn
6bl MPOAOMKNUAO NPOLLEAYPY BbICbIIKN 3aABUTENS.

67  CepuHe (Soering) npomue CoeduHéHHo20 Koponeacmaa, skanoba Ne 14038/88, 7 nions 1989.

68 Tam ke, § 4.

69 Tam xe, § 111.

70  LWamaes (Shamayev) u dpyaue npomuse Ipy3uu u Poccuu, skanoba Ne 36378/02, 12 anpens 2005, § 4.
71 Tam xe, §§ 356-368.

72 4. (D.) npomue CoeduHéHHo20 Koponeacmea, sanoba Ne 30240/96, 2 mas 1997, § 54.
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Cyn, MeHee CK/IOHEeH NMPUMEHUTb obecnedmTenbHY0 Mepy, eciv NpUHMMaloWwasn
CTpaHa B Aene 0 BbICbIIKe ABAAETCA CTPaHON-yYacTHULEN KoHBEHUMMU. ITO CBA3AHO
C Tem, YTO CyL,ecTBYeT Npes3yMnuus TOro, 4To B 3TOM C/ly4Yyae NpUMHMMaloLLee
rocyAapcTBO BbIMONHUT NpesycMOTpeHHble KoHBeHLMen 06s3aTeNbcTBa, a TaKxke
¢ Tem, uto Cya CMOKEeT NPoBepUTL Ntobble MOMbITKM roCyAapcTBa YKAOHUTBLCS OT
NPUHATBIX UM 065A3aTeNbCTB Mo cobtoaeHuto KoHseHumMn’®, Tem He meHee, Kak bbl10
NpoAeMOHCTPUPOBaHO No aeny Llamaes (Shamayev) u 12 dpyaux npomus lpy3uu
u Poccuu’™, daKT TOro, YTo NPUHMMAIOLLAA CTOPOHA ABAAETCA CTPAHOW-yYacTHULLEN,
He ocTaHoBUT Cya 0T 0603HaYeHMA NpeaBapUTEe/IbHbIX MEP, EC/IN OH NOCYMUTAET, YTo
3aABUTENIN MOABEPratoTCA CEPbESHOMY PUCKY.

Mo genam o BbICbIZIKE, B KAaYeCTBE OTBETHbIX Mep Ha O6BUMHEHUs 3asaBUTeNeln,
NpPaBUTENIbCTBA rOCYAAPCTB-OTBETUMKOB BCE Yalle NpMBEratoT K AUNI0MaTUYECKUM
3aBepeHusaM. Takue 3aBepeHmsa NpefoCTaBAAOTCA NPUHMMAIOLWMM roCy4apCcTBOM
CTpaHe, OTKyZa MPOU3BOAMTCA BbICbI/IKA. B 3aBepeHMAX NpMHMMalOLWAA CTOPOHA
obellaeT, 4To 3aABUTENN He ByayT NoaBeprHyTbl 0bpalleHnIo, Ha KOTOPOe OHU
YKa3bIBaloT B CBOEN Kanobe. OQHAKO B KOHTEKCTE A/ O KEeCTOKOM obpalleHunu,
HeobxoAMMO OTMETUTb To, 4To Cya paccMaTpuBaeT AUMIOMATUYECKME 3aBEPEHUS
C OCTOPOXXHOCTbIO, C/IN MONaraeT, YTO CYLLECTBYET peasibHblii PUCK KECTOKOro
obpalleHns B CTpaHe, Kyga NpPoOM3BOAMTCA BbiCcblIKa. Hanpumep, B cBoem
noctaHoBneHun no aeny Yaxan (Chahal) npomus CoeduHéHHoz2o Koponesacmea™
Cya yKkasan, 4to Bnactv BennkobputaHum notpebosBanu v Noayvyman 3aBepeHus
Bnactei MHAUKM B TOM, 4YTO 3aABUTENb, B C/ly4ae BO3BpalleHuA B MHAUIO, He byaeT
NOABEPrHYT }KecToKkoMy obpalueHuto. Cya, HECMOTPSA Ha OTCYTCTBME COMHEHWUI B
£06poCcoBeCTHOCTM M A06PbIX HamepeHusax MpaBuTenbCTBa UHAMM, NPeLoCTaBUBLLETO
rapaHTUM, yNOMAHYTbIE BbIlLE, TEM HE MEHEE, OTMETWA, YTO, HECMOTPSA Ha yCUAUA
npasuTenbcTBa, HaunoHanbHoW Komuccuy no npaBam YenoBeka U MHAWMWCKUX
CY[,0B, HanpaB/ieHHbIe Ha TO, YTObObI 406UTLCA NepemMeH, HapyLLEHUA NPAaB YeN0BEKA
HEKOTOPbIMW AO/MIKHOCTHBIMM IMLAMK B cunax 6esonacHoctu MeHaxaba v apyrux
WwTaToB MHAMM NpeacTaBaatoT coboM TpyAHOPA3PELLUMMYIO M 3aTAXKHY npobiemy.
MpuHAB BO BHMMaHMWe Takoe nosoxeHue aen, Cyn He 6bin ybexkaeH B TOM, Y4TO
[aHHble 3aBepeHus obecneyat r-Hy Yaxany aflekBaTHYO rapaHTuio 6esonacHocTn’.
[JanbHerwyo nHGopmaLmio 0 AMNIOMATUYECKUX 3aBEPEHUAX MOXKHO HaUTK B
pasgene 3.3.2.

Kpome cnyyaes BbICbIZIKM U Bblgauyn, obecneuyntenbHblie Mepbl 6blIM NPUMEHEHDbI
K LUMPOKOMY Kpyry Apyrux BonpocoB. B aene AnekcaHaH (Aleksanyan) npomus
Poccuu”, Cyp notpebosan oT Poccum nepesectv 3aaBUTENA B CNeLMann3MpoBaHHyo
60nbHULY ANA NauMeHToB, cTpagatowmux CMOom. A B pgene lManadu (Paladi)

73 Cm.A.T. (A.G.) npomus LLgeyuu, sanoba Ne 27776/95, Pewenune Komuceuu ot 26 okTabps 1995.

74  LWamaes (Shamayev) u dpyaue npomus lpy3uu u Poccuu, skanoba Ne 36378/02, 12 anpens 2005.

75  Yaxan (Chahal) npomue CoeduHéHHoz2o Koponesecmea [BI1], anoba Ne 22414/93, 15 Hosbpa 1996, § 37.
76  Tam xe, §§ 92 n 105.

77  AnekcaraH (Aleksanyan) npomus Poccuu, »anoba Ne 46468/06, 22 nekabps 2008, § 4.
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npomue Mosadasuu’®, npeasapuTenbHble Mepbl 6bI1M MPUMEHEHbl AN TOro,
4YTOObI NPEeAoTBPATUTL NEepeMeLleHNE 3aABUTENA U3 HEBPOIOTMYECKOrO LLEeHTPa B
TiopeMHyto 6onbHuUy. Moxanyli, Hanbonee Janeko naywen npesBapuTenbHoM
Mepoii, ykaszaHHol Cyaom, 6bina mepa no aeny Okanax (Ocalan) npomus Typyuu’ 06
apecrte 3anBuTena - nuaepa PMNK (Paboueit NapTnm KypancraHa) focynapcTBeHHbIM
Cynom besonacHOCTU, U MPUBAEYEHUM €ro K OTBETCTBEHHOCTU 3a NpPecTyn/ieHus,
HaKasyemble B TO BPeMSs MO TyPeLLKOMY 3aKOHOAATeNIbCTBY CMePTHOM KasHbto. Cya,
notpebosan ot Typunm NpesnpuHATb:

npeaBapuTenbHble Mepbl B cooTBeTcTBUM C [Mpasunom 39 PernamenTta Cyaa, a

UMEHHO, obecneynTb COﬁﬂlOAeHME TpeGOBaHMﬁ cTaTtbu 6 BO BpemAa paccmoTpeHuna

Aena 3aasutena rOCy,CI,apCTBEHHbIM Cy,CI,OM EeBOI‘IaCHOCTM, a TaKXe BO3MOXHOCTb

3aABuTena 3¢¢6KTMBHO, yepes BblﬁpaHHbIX UM CaMUM aBOKATOB, BOCMO/1b30BaTbCA

CBOMM NpaBoMm Ha obpalleHune ¢ MHAMBUAYaAbHOM )anobon B Cya®.
Cyn noctasun nepes MpaBuTenbCTBOM psf BOMNPOCOB OTHOCUTENBHO AAHHOWM
obecneunTenbHoW Mepbl, NPeanpuHATON B cooTBeTcTBMM C [lpaBuaom 39
ansa obecnevyeHua 3anaBUTeNt0 CnpaBeanMBoOro cyaa. B oreset MpaBuTenbcTBO
npovHdpopmupoano Cya, 4To “He rotoBo OTBETUTb Ha Bonpochkl Cyaa, Tak Kak
OHW BbILWM 32 Npeaenbl NpeaBapuUTenbHbIX Mep B 3HaYEHUWU, NPEAYCMOTPEHHOM
ctatbeit 39”81 Tem He meHee, MpaBMTeNbCTBO COBH0/10 APYrYIO, YKa3aHHYo Cyaom
obecneuntenbHyto mepy. B cootsetcTBum ¢ Helt Cya notpebosan ot MpaButenbcTea
“npeanpuHATL Bce Heobxoaumble Wwaru ans obecneyeHus HenpuBegeHUa B
MCNONIHEHNE CMEPTHOM Ka3HW 3aABUTENA U NpefoCTaBAeHNA BO3MOXKHOCTM Cyay
NPOAO/IKUTL IPPEKTUBHOE PACCMOTPEHME AeNa Ha MPUEMIEMOCTb MO CYLLECTBY
»Kanob 3anBUTENA Ha HapyLLeHWe NpeayCcMOTPeHHbIX KoHBeHuMel npas”®,
XoTa noyTn BCce obecneymTenbHble Mepbl HanpaB/ieHbl Ha roCyA4apCTBO-OTBETYMKA,
6bINM HEKOTOPbIE MCKAtoYeHMA. Hanpumep, B aene Unacky (llascu) u dpyaue npomue
Mondasuu u Poccuu®®, Mpepacepatens bonbwoli Manatel noctaHoBMA 15 aHBapa 2004
roga Npu3BaTb 3aABUTENA, B COOTBETCTBMM C MpaBuaom 39, OTMEHUTb FONI0A0BKY.
3anBuWTeNb BbINOIHUA NPOCLOY B TOT XKe AeHb.

Ba)kHO oTMeTuUTb, YUTo npepocTaBneHne Cyay AOCTAaTOYHbIX [OKA3aTeNbCTB ANA
NPUHATUA 0becneunTesibHbIX Mep, He 03HaYaeT, YTO UX AOCTAaTOYHO A1A Aa/IbHeNLwero
BblfiBNeHMA CyaomM HapylueHul ctaTelt 2 uan 3 KoHeeHumn. Hanpumep, HecmoTps
Ha TO, YTO [OKa3aTeNbCTBa, NPeAoCcTaB/eHHble 3aaBuTeniem no aeny Tamnubunanau
(Thampibillai) npomue HudepnaHdoe® 6binn poctatouHbiMu ans Cyaa, 4To6bl
0603HauNTL MNPaBUTENbCTBY FOCYAAPCTBA-OTBETUMKA, YTO “YKeNaTesIbHO, B MHTepecax
CTOPOH W B LEeNAX Hagnexallero pacCMOTpeHus Aena, 4ytobbl 3aABUTENb He

78  Manadu (Paladi) npomue Mondasuu, xanoba Ne 39806/05, 10 mapta 2003, § 4.

79  OkanaH (Ocalan) npomus Typyuu [B], »anoba Ne 46221/99, 12 mas 2005.

80 Tam xke, § 5.

81 Tam xe.

82  Tam xe.

83 Unacky (llascu) u dpyaue npomue Mondasuu u Poccuu [BT], sxanoba Ne 48787/99, 8 uions 2004, § 11.
84  Tamnubunnau (Thampibillai) npomue HudepnaHdos, »xanoba Ne 61350/00, 17 despana 2004.
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Bbicblnanca B LUpu-/laHky 4o BbiHeceHna Cyaom peweHus no ero geny”®>. OgHako
[L0Ka3aTesIbCTBa He BblAn LOCTAaTOYHbIMM A7 NPUHATUA CyLOM PeLIeHUA O HaMYnn
CYLLLeCTBEHHbIX OCHOBaHWIA “nonaratb, Y4TO 3aABUTE/b, B C/lyYae BbICbIAKK, ByaeT
NoABEPTHYT PUCKY NbITKU UAN BECYENOBEYHOTO UAN YHUNKAIOLWErO AOCTOMHCTBO
obpalleHns B 3HaYeHWM, NPesyCMOTPeHHOM cTaTbel 3 KoHBeHLun"Ee,

c) Npoueaypa noaaumn 3anpoca o NpumeHeHUN obecneunTenbHbIX mep

XopaTtalcTBO O MpuMmeHeHUM obecneynTesibHbIX Mep AO/KHO MofaBaTbcA B
COOTBETCTBUM C TPebOOBAHUAMM, U3N0}KEHHBbIMU B MpaKTUYecKkom PyKoBoacTse B
pa3gene “XopataiictBa 0 MpuUMeHeHUM obecrneunTesibHbIX (NpesBapuUTenbHbIX)
mep”®. Kpome TOro, ymtatesb MOMKeT 06paTUTbCA K NpUMepy 3anaBAeHMA O
NPUMEHEHUN obecneymnTenbHbIX MepP B MPUNOKEHNUM 8 U K NPAKTUYECKUM YKa3aHUAM
0 HUX B NPUIOXKEHNM 4.

Mpocbba o npmeHeHUM obecneynTeNbHbIX Mep LO/IXKHbI ObITb OTNPaBAEHA CPasy
noc/ie Toro, Kak Ob110 MPUHATO OKOHYATE/IbHOE PeLLEHNE BHYTPEHHUMM NPaBOBbIMM
opraHamu. B c/iyvasx € 3KCTpaauumen unau penoprtauuen uenecoobpasHo
nofaTb 3asBJEHWE W OTNPaBUTb COOTBETCTBYIOWME MaTepuanbl A0 NPUHATUA
OKOHYATe/IbHOTO pelleHus. 3asBUTeNb LO/IKEH TaKkKe YETKO yKasaTb, Korga byaert
NPUHATO OKOHYATENIbHOE pPeLleHne. B enax, KacaroLmxca BbICbUIKM AW AeNOPTaLmK,
3a8BUTENN LO/IKHbI TAK}KE YKa3aTb Npeanoiaraemyto 4aTy U BpeMs BbICbI/IKK, aapec
WM MECTO 3aK/I0YeHMA 3aaBUTENS.

Takum o6pasom, gnsa Toro, 4tobbl Cya MOr CBOEBPEMEHHO PacCMOTPETb Takue
3aMpocbl, OHM A0/IKHbI BbITb, MO BO3MOXHOCTM, NOAaHbl B TeyeHue pabouero
OHA U NyTEeM MCMNONb30BaHMA TaKUX CKOPOCTHbIX CPEACTB KOMMYHMKALMUK, KaK
daKkcMmunbHoe cooblieHMe, 3/MeKTPOHHAA MoYTa WAW KypbepcKas no4ytoBas
cnyxk6a. Korga Bpems mrpaeT YpesBblYaiHO BayKHYIO POJib, HEO6XOANMO, YTO6ObI
KOMMYHMKauUMA Bbina YyeTKo nomedvyeHa oTmeTKkon “Mpasuno 39-cpouHo” (Rule
39-Urgent) 1 bblna cocTaB/ieHa Ha aHIIMMCKOM UK GpaHLYy3CKOM fA3biKax. bonee
TOro, pekomeHayetca csaszaTbea ¢ Cyaom no TenedoHy M NponHGopmupoBaTb
CeKkpeTtapuaT 0 HanpaBaeHMW 3anpoca. Ha npakTuke 60/bliOe KOAMYECTBO
3anpocoB 0 NPUMEHEHUM NpeaBapuUTENbHbIX Mep NOAaeTCA TO/IbKO 33 HECKO/IbKO
YacoB A0 3aNJaHNMPOBAHHOM BbICbIIKM AW Bbldauyu. B nepuog npasgHUKos (T.e. B
OHW npasgHoBaHua Poxkaectsa u Hosoro loaa), B CekpeTapmate Cyaa Haxoaatca
OEXYpHble COTPYAHUKM ANs paboTbl CO CPOYHBIMM 3aNPOCAMMU O MPUMEHEHUU
npasuna 39.

MCbMO € 3aNPOCOM O NPUMeEHEHUKN obecnednTesibHbIX Mep AONKHO, KaK NPaBuso,
COMpPOBOXKAATLCA 3amnosiHEHHbIM dopmynapom 3anpoca. Ecin BpemeHHble

85 Tam ke, § 5.

86 Tam ke, § 68.

87 Esponeitickuit Cyp no npasam 4esnoseka, “XogaTalcTBa O MpUMEHEHUWM o6ecneynTenbHbIX
(npeaBapuTenbHbIx) mep”, A4ocTynHO no agpecy: <http://www.echr.coe.int/Documents/PD_interim_mea-
sures_ENG.pdf>.
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pamMKK He NO3BONAIT MOAFOTOBUTL TakoW dopmynap, Toraa HeobxogmMmo
npenocTaBuUTb Kak MOXHO 6onblie MHPOpmMaALMM B NUCbMe, codepiKaliem
Takoi 3anpoc. MHbopmauma gonkHa BKAOYATb B ceba waru, npegnpuHATbie
3aABuTeNEeM ANA McYepnaHuA BHYTPEHHWUX CPeACTB NMPaBOBOM 3alUMTbl U KOMUK
COOTBETCTBYIOLNX pelleHnit. B ntobom cnyyae, 3anpoc JOMKEH, KaK B MOXHO
6onblel mepe, NOAAEPKMBATLCA ALEKBATHLIMU Y UMEHOLMMU OTHOLUEHUE K
[eny AOoKa3aTeNnbCTBaMu, AEMOHCTPUPYIOLWMMU CEPbE3HOCTb PUCKa NpebbiBaHWA B
npuHMmatoLLel ctpaHe. B npecc-penuse Mpeacegatens Cyaa 3assun, uyto Cya He
MOMKET NPUMEHATL 0becneynTesIbHble Mepbl MO MHOTMM 3anpPoCcam, MOTOMY YTO OHM
ABNAOTCA HEMOAHbIMU AWM HEAOCTAaTOYHO 060CHOBaHHbIMUEE, Tl03TOMY BaKHO,
yTObbI 3a8BUTENN YOEAUNNCH, YTO MX 3aNPOC O MPUHATUM obecneynTenbHbIX Mep
Obla COCTaBNEH KaK MOXHO 6onee noapobHbIm ob6pasom.

Ecnu 3anpoc o npumeHeHnn obecnedmntesibHbix mep npuHAT, Cya MHGopmupyert o
Hem MpaBuUTENbCTBO rocyAapCcTBa-0TBETYMKA U KOoMUTET MUHUCTPOB, U, KaK Npasuno,
NPUCBaMBAET Kanobe CTaTyc NPUOPUTETHOM.

d) UcnonHeHune

CornacHo npaktuke Cyga, Mpasuno 39 obA3biBaeT rocyaapcTa-yieHbl cobnogaTtb
obecneunTtenbHble mepbl. B aene Maxapaodse u Cuxapynuose (Makharadze and
Sikharulidze) npomue py3uu® Cyp NocTaHOBWA, YTO

cTaTba 34 MOXeT 6biTb HapylweHa, eCin B/1aCTU CTPaH-y4acCTHUL, He B COCTOAHUN

NMPUHATb BCE€ Mepbl, KOTOpPble AOO0JIXKHbl 6bITb NPUHATbLI B Uenax COﬁJ‘IIO,D,eHVIFI

npeaBapuUTenbHbIX Mep, HasdHavyeHHbix Cyaom B COOTBETCTBMM C npasBuaom 39

Pernamenta Cyga®.
Moatomy ana 3ddeKTUBHOIO OCyLLEeCTBEHUA NPaBa Ha MHAMBUAYAJIbHYIO Kanoby,
KOTOpPOE rapaHTUPYETCA B COOTBETCTBUM cO cTaTbel 34 KoHBeHumu, Cyn obpawaetcs
K npasuny 391, OaHako, xoTa obecrneymnTesibHble Mepbl ABAAOTCA 065A3aTe/IbHbIMY,
HabntofaeTca yBe/IMYeHWe KOMYecTBa c/iydaeB Ux HecobatogeHusa. Hanpumep, B
aene J/labeu (Labsi) npomus Cnosakuu®, 3aasutenb 6bi1 BbiChaH B AJIXKUP, HECMOTPA
Ha npMmeHeHune obecneunTenbHbix Mep. Cya OTMETU, YTO

BbICbI/IKA 3aABUTENA B A/KMP NMOMeLLana Hag/1exallemMy pacCMOTPEHUIO ero XKanobbl
B COOTBETCTBMM C YCTAHOB/IEHHOW MPaKTUKOW B NOAOGHbIX cayyasx. Kpome Toro,
3aABUTeNb ObiN IMLIEH BO3MOXKHOCTU 3aLLMTbl MPOTUB 06paLLeHNs, 3anpeLeHHoro

88 Esponeickuit Cys no npasam 4enosBeka, “lMpaBuTenbctBam, 3asBUTENAM M WX aABOKaTam
HaCTOATENbHO PeKOMEHAYeTCA B MONHOW mepe cOoTpyAaHM4YaTh ¢ EBponeiickum cyaom, B CBA3M C
“TPEBOXHbIM YPOBHEM pocTa” 4Yucna 3anpocos O NPUOCTAHOBAEHUMW [enopTauuu, npecc-penus
Esponeiickoro Cyaa no npasam 4enoseka”, 2011, poctynHo no agpecy: <http://www.codex-
news.com/codex/contents.nsf/WNPPrintArticles/35ABEBAB98B97A08C2257837005D3E74/Sfile/
President%27s+Statement+on+Rule+39+Requests.pdf>.

89  Maxapadse u Cuxapynudse (Makharadze and Sikharulidze) npomue py3uu, skanoba Ne 35254/07, 22
HoAbps 2011.

90 Tam ke, § 98.

91 Takas cysebHan npakTMKa HeaBHO bbina noaTeepaeHa B Aene MaHHu (Manni) npotus UTtanuu, skanoba
Ne 9961/10, 27 mapta 2012, § 57.

92 Jlabeu (Labsi) npomus Crosakuu, »xanoba Ne 33809/08, 15 mas 2012.
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cTaTbé 3, C KOTOPbLIM OH CTOJIKHY/ICA B CBOEM CTPaHe B COOTBETCTBYoLee Bpems |[...].

B pe3synbTate, 3aaBuTento nomewwanu B 3bGpeKTUBHOM peanunsaumm npasa Ha nogavy

MHAMBUAYANbHOM Kanobbl, rapaHTUPOBAHHOTO cTaTbel 34 KoHBeHumn®.
B LLe/IoOM, CTaTbA 34 KoHBeH Lnn obsasbiBaeT rocyaapcrBa-yneHbl cobn H04aTb peweHne
Cy,a,a O npumeHeHun obecneynTenbHbIX Mep, HO, K COXazleHuto, He BCe rocyaapcrea-
YNeHbl BbINONTHAKT YKa3aHUA Cy,a,a.

2.1.6 PelweHUs eAUHONIUYHDIX Cyaeit

B cBsi3u € 60NbLUNM KOIMYECTBOM 3Kasob, Cya Hy»KaaeTcs B 3bdeKTMBHOM npoueaype
npoBepKu npuemnemoctu. ns atoro 8 Cyae MMeLOTCa iBa OpraHa, KoTopble MOryT
06bABNATL AeNa HenpuemnembiMu: KOMUTET U eANHONYHbIE CYAbM.

Echn Kanoba cumMTaeTcA ABHO HENpPUEMJIEMOW, OHa paccmaTpuBaeTcs
eaMHONNYHBbIM cyabéit. B cooTBeTCTBUM cO cTaTbel 26 KoHBeHuum 1 Mpasuna 27A
M 52A, eANHONNYHBIV CyAbA MOXET 06bsABUTb HENMPUEMIEMOW UKW NPEKPATUTb
Cy40npon3BOACTBO MO Kanobe 6e3 AONONHUTENbHOM 3KCNepTM3bl. Kak npasuno,
Aena, paccMmaTpuBaemble eAUMHONMYHBIM CyAbel, 3TO Aefla, KOTopble IBHO He
oTBeYatloT TpeboBaHMAM NPUEMNEMOCTU, TAKUM KaK CPOK B LLUECTb MECSLEB UIN
ncyepnaHme BHYTPEHHUX CPEACTB NPaBOBOW 3aLLMUTbI. EAMHONNYHbBIN CyabA TaKKe
BMpaBe BblYepPKHYTb A4e/10 13 cnucka aen Cyaa, Koraa 3afaBUTENb OT3bIBAET »KaNoby.
EAMHONMYHBIM CyabsM MOMOraloT BHecyaebHble AOKNaAuYMKM, KOTOpble, KakK
npaBwUao, ABNAKOTCA ONbITHbIMM topucTamm CekpeTtapuarTa.

EaMHONMUHbIE Cyabu HasHauatoTea Mpeaceaatesem Cyaa M paccmaTpuBatoT gena
B OTHOLEHUWN KOHKPETHOrO rocyAapcrea-yieHa. E4MHONMYHBIN Cyaba He MOXKeT
paccmaTtpuBaTth Aena, CBA3aHHble C rocyAapCcTBOM, rpaXAaHMHOM KOTOPOro OH
WNN OHa aBaaeTca. Apyrumu cnoBamm, UTAbAHCKUIA CYAbA HE MOMKET BbICTyNaTb
B KayecTBe eMHO/IMYHOIO CyAbM B Aesie NpoTue UTanuu. Pelweruns eaMHOANYHOMO
CYAbMN O HEMPMEMNEMOCTM He COoBLLaoTCA roCyAapCcTBY-0TBETUMKY, HO 3asBUTENb
nosiy4aeT NMcbmo, HbopMmupytoLee ero uam ee o6 3Tom peleHnm, 6e3 ykasaHun
KOHKPETHbIX MPUYMH HEMPUEMIEMOCTH.

2.1.7 Cypbu-a0KNaa4unMKn

Ecnn peno He HasHadeHo [lpeacepatenem [MManaTtbl €4MHOAMYHOMY Cyfbe, OHO
nepefaérca  cyabe-AoKnagunky. CyabA-AO0KNafuMK MPUHUMAET pelleHue o
nepegadye anobbl B Komutet unu Manaty. JIMYHOCTb CyAbU-A0KAaAUYMKA OBbIMHO
He pasrnawaerca crtopoHam. Cyaba-A0KNaAuYMK MOMKET MOMpPOCUTb CTOPOHBI
NpeacTaBUTb AOMONHUTE/IbHbIE [AOKYMEHTbl UM  daKTUYECKYD MWH(OopMaLumio.
TaKxe cyapa-AoKNaaumKk pabotaeT B TECHOM COTPYAHWYECTBE C afjBOKaTOM [ena,
pa3pabaTbiBalOLMM pPeLLIeHMA AN pacCcMoTpeHna Komutetom nnm Manatoir.

93 Tam xe, § 150.
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2.1.8 PeweHunsa Komuterta

Ecnv cyabA-A0OKNaAUYMK cunuTaeT, 4To Aeno Anmbo Henpuemnemo, nnbo “ABHO
060CHOBaAHO”, OH MM OHa HanpassdeT geno KomuteTy. KOMUTET COCTOUT U3 Tpex
cyfen, NnpuHaafesalmx K O4HOM CeKUMKU. BoNbLUMHCTBO *anob, HanpaBasembix
Ha paccmoTpeHune B KomuTeTbl, 06baBAAOTCA Henpuemaembimun®, Momnmo
Henpuemaembix aes, KoMUTeT MOXKET TaK¥Ke 3aHMMATbCA “ABHO 060CHOBaHHbIMK”
Aenamu. ITo gena, Kacawolmecs BOMPOCOB, AN KOTOPbIX ecTb ycTosBlieecs
npeueseHTHoe NpPaBo. ITW C/yYam TaKKe YacTo Ha3bIBAOT MOBTOPAOLWMMUCA UK
Aenammn-KnoHamm®,

PeweHne KomuteTta f0MKHO BbITb egMHOacHbIM. Ecan cpeam Tpex cyaert KomuteTa
HeT cornacus, To anoba HanpasaseTca Ha paccmoTpeHue Manatbl U3 cemU cyaen.
Ecnu )kanoba ob6basnseTcs KomuteTom Henpuemnemom, 3aasutesib UHGopmumpyeTcs
O NPUHATOM peLleHNn CTaHAAPTHbIM NMUCbMOM, COAEPKALLMM TONbKO KpaTKue
YKa3aHWA Ha NPUYMHbBI TPUHATUA TaKOro pelueHus. lpumep Takoro nMcbma NnpuBeaeH
HuKe B Tabaunue iv.

Tabnuya iv PeweHue Komumema o Henpuemaemocmu »canober®

NEPBAA/BTOPAA/TPETbA/YETBEPTAA/NATAA CEKLIUA
ECHR-LE11.0R(CD1)

Yano6a Ne:
npoTue

YBarkaemble rocnoaa,

NHdopmupyto Bac o Tom, uto [OATA] EBponeiknit Cyg no npasam
yenoBeKa, B cocTaBe Komuteta u3 Tpéx cygen (xxx, Mpeacepatens,
XXX M XXX) B COOTBETCTBMM CO CTaTbén 27 KOHBEHUMU, paccMoTpen
BbILLIEYNOMAHYTYIO »Ka/foby M Ha OCHOBAHWUM cTaTbu 28 KoHBeHLMU
npu3Han eé HempuMemnemon, Tak Kak OHa He oTBeyaeT TpeboBaHUAM
ctaten 34 n 35 KoHBeHLMM.

YunTbIBas BECb NPELOCTAaBNEHHbIM MaTepuan 1 kanoby, Cya B npeaenax
CBOEI KOMMNEeTEeHUUM YCTAaHOBW/, YTO OHU HE CoAep)KaT NPU3HaKOB
HapyLLeHus Npas 1 cBob0oA, N310XKeHHbIX B KOHBEHLMW UK [poToKoNax.

ITO pelueHne ABNAETCA OKOHYATENbHbIM U HE NOANEKMUT 06XKanoBaHMIO
Hu B Cyae, HM B bonblwoit ManaTe, HYU B KAKOM-MHBO APYro MHCTaHLUMMK.

94  Cm., Hanpumep, Xaaameliep (Hallmeijer) npomue Hudepnaxdos (dec.), xanoba Ne 67590/12, 22 okTabps
2013.

95  Cm., Hanpumep, TpuaHmagusnnoy (Triantafyllou) npomue lpeyuu, skanoba Ne 26021/10, 14 Hoabpa 2013.

96  WcTouHuk: CoseT EBponbl.
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Mo 3ToW npuuMHe npowy € MNOHMMAHMEM OTHECTUCb K TOMY, YTO
CekpeTapuaT He CMOXKeT npenocTaButb Bam pononHuTenbHble
pa3bACHEHUA O Xo4e paccmoTpeHunA Bawero 3aasneHna Komutetom, a
TaKXe OTBeTUTb Ha Balwum nocneaytolme NnMcbmMa KacaTeslbHO peLlleHus,
BblHeceHHoro Cyaom no Bawemy aeny. Bol He ByaeTe nonyyYaTb HUKAKUX
AanbHelwmnx nokymeHToB 13 Cyaa B OTHOLIEHUM AieNa U, B COOTBETCTBUU
¢ nHcTpyKumamm Cyaa, daiin byaet YHUUTOXKEH Yepes rog nocse Aathbl
NPUHATUA peLLeHuns.

HacTtoAwee yBegomneHne caenaHo B COOTBETCTBUM C NpaBuaom 53 § 2
PernamenHTa Cyaa.

C yBarkeHnem,

[OT nnua Komuteta)

XXX

Cekpetapb Cekunmn

2.1.9 HenpmnemnemocTtb 1 eé nocnepncTsnsa

PeweHus o HenpremaemocTtu, NpuHATbIE ManaToi, KOMUTETOM UAN €AUHONNYHBIM
CyAbEW ABNAIOTCA OKOHYATENbHbIMU. CTOPOHbI He MOTYT TpeboBaTb TOr0, YTObbI AEN0
6b110 NnepesaHo B bonbwyto Manaty no cratbe 43 KoHsBeHuun. bonee Toro, HoBas
’Kanoba, oCHOBaHHAsA Ha Tex e cambix paKTax, byseT ob6bABAEHA HENPYEMIEMOW, B
COOTBETCTBMM €O cTaTbel 35 § 2 (b) Kak “ABnAOLLAACA MO CYLLECTBY aHAIOTMYHOW TON,
KoTopas y:Ke bblia paccmoTpeHa Cyzom”®”. OfHaKO CyLLECTBYOT ,Ba 06CTOATENBCTBA,
npu Kotopbix Cys, MOXKET 3aHOBO PacCMOTPETb Kasnoby, OCHOBAHHYIO Ha TeX e
dakTax.

Bo-nepsbIx, KaK yNOMWHANOCh paHee, ec/n kanoba obbsABAEHa HEMPUEMIEMO
B CBA3M C HeMcyepnaHMem BHYTPEHHMX CPeACTB MPaBoBOW 3aluUTbl, TO NOC/Ie UX
ncyepnaHua 3aaBuUTENb MOXKET BHOBb 06paTuTbes B CyA, C MPEXHUMM Kanobamu.
McuepnaHue cpeacTs NPaBoBOM 3aLLMTbI MPUBOAUT K MPUHATUIO HOBOTO BHYTPEHHErO
pelleHmns, KOTOpoe CHMTAETCA “HOBbIM OTHOCALMMECA K geny GdakTom” B 3HaUYeHuH,
npeaycmoTpeHHom ctatbeit 35 § 2 (b). Ha npakTuKe 3TO MpoOMCXOAMT pesKko, Tak
KaK K MOMeHTY paccmoTpeHna Cyaom Kanobbl n 06baBAEHUA ee HeMpUeMIeMON,
3a8BUTE/b, KaK MPaBuIO, NPOMYCKAeT CPOK, MPeAyCMOTPEHHbIA HaLMOHaIbHbIM
3aKOHOAATe/IbCTBOM A1 MCYeprnaHua COOTBETCTBYIOLLErO BHYTPEHHEro CpeacTBa

97  Cm. Takxe pasgen 2.2.8 c).
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NPaBoOBOW 3aLmMTbl. Kak 06bACHANOCH Bbille, OT 3aABUTE/IEN OXKMAAETCA, UYTO MPU
ncyepnaHUmM BHYTPEHHUX CPeACTB MPaBOBOM 3awmTbl, OHKU ByayT cobaopatb
HauMOHaNbHble npoueccyasbHble HOpMbl. Koraa AeicTBUA, MHUUMMPOBAHHbIE
3anBuTenem, 6yab To o6KasoBaHMe UAKn 4To-1Mbo Apyroe, 6esycnewHbl B CBA3M
c HecobaogeHneM npoueccyanbHbix TpeboBaHWA, TakMX Kak HecobawogeHue
CPOKOB NOAayn aneanAuMoHHON *Kanobbl, AaHHble AeilcTBMA ByayT cYMTaTbCA
CyAom HeucyepnaHuem BHYTPEHHUX CPeACTB NPaBoBOM 3aLuTbl. O6bACHAETCA 3TO
TeMm, YTO B pesy/bTaTte He COBNOAEHMUA 3aABUTENAMM TPEBOBAHMI HALMOHAIBHOO
3aKOHOAATeNbCTBA, OHW He NPeAoCTaBUAM MECTHbIM BAACTAM BO3MOMKHOCTM
paccmoTpeTb KX Xanoby no cylecrsy.

BTopadA BO3MOMHOCTb ANA MNOBTOPHOTO paccmoTpeHUA Kanobbl Cygom,
npegycmoTtpeHa ctatbelt 37 § 2 KoHBeHuuu: “Cyp MOXKET NPUHATb pelleHue
BOCCTAHOBUTb anoby B cnucKe nogjexallnx pacCMOTPEHUIO e, eCNN COYTET,
4YTO 3TO onpaBAaHo obctoaTenbcTBaMn”. OQHAKO AaHHAA BO3MOMHOCTb HU B
Koel mepe He AO/KHA BOCMPUHMMATBLCA 3aABUTENAMM KaK LAHC 06KanoBaHUA
peweHnsa o HenpuemnemocTn. Cya BOCCTaHaBAMBAET HeNpuemseMyo Kanoby
B CMUCKe fen TO/NbKO B c/ayyae, ecnu peweHne Cyaa o npuvemnemocty 6biio
OCHOBaHO Ha GaKTUYeCKol ownbKe, MMeBLLIEN OTHOLWEHWE K MPUHATUIO PeLLeHus,
VAN NPWU BO3SHUKHOBEHMMW HOBbIX 0GCTOATENBLCTB, AatowWwmx ocHoBaHua Cyay Ans
BO306HOBNEHUA paccmoTpeHua aena. NMpumepamu bakTUYECKUX OWKBOK moryT
6bITb TakMe OLINOKK, KaK HeobpaLLleHWe [O0MKHOTO BHUMAHMA Ha NpeaBapuTe/ibHoe
NUCbMO NO anobe, NOBAMABLLEE HA PacyeT WeCTUMECAYHOro CPOKa, UKW CCbinKa
CyZiom Ha $aKT, OKa3aBLUMICA He COOTBETCTBYHOLLUM AeNCTBUTENBHOCTU,

2.1.10 KommyHuKaumsa xanobbl u paccmoTtpeHue Manatoi

Ecnu cyaba-A0KAaguMK CYUTAET KANoby npuemaemom, Ho He “ABHO 060CHOBaHHON”,
OH WM OHa HanpasnseT Aeno B Manaty. Cemb cyaeit NManatbl paccmaTpmBatoT XKanoby
Ha OCHOBE OTYETa, NOArOTOBAEHHOIO CYAbEN-A0KNaAUMKOM®. [anaTa TaKKe MOXKeT
06bABUTL Kanoby Henpuemnemon. Ecam kanoba He ob6bABAEHA HENpPUEMIEMON,
MNpeacenatens Manatbl yBegomaseT o Kanobe [orosapusatolytocs CTOPOHY-
otBeTunka'®. Mpu stom Cya npeanaraeT NPaBUTEIbCTBY OTBETUTb Ha YTBEPHKAEHUSA
3aABUTENA U NPEACTaBUTb CBOM 3aMeYaHMA No NPUEMAEMOCTU U 0BOCHOBAHHOCTH
*Kanobbl B cooTBeTCTBUM C [pasuiom 54 § 2 (c). Ha aTom aTane o4HO MU HECKObKO
06BUHEHNI MOTYT 6bITb MPU3HAHbI HEMPUEMIEMbBIMM, @ OCTa/IbHAA YacTb Kanobbl
NPesCTaBAAETCA Ha PaCCMOTPEHME.

98 Karen Reid, A Practitioner’s Guide to the European Convention on Human Rights, 4-e u3gatue., Sweet and
Maxwell, 2011, c. 52.

99 Mpaswuno 49 § 3 (c) PernameHTa Cyaa.

100 TMpaswuno 54 § 2 (b) Pernamerta Cyaa.
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Mpun onpeaeneHHbIXx 06CTOATENLCTBAX, A0 WM BMECTO NpeAcTaBAeHUs Aena Ha
paccmotpeHue, ManaTa, Mpeacegatens AN CyAbA-A0KNAAYMK MOTYT NPEAIOXKUTb
CTOpOHaM NpeacTaBUTb Ntobble paKTMYECKMe AaHHble, 4OKYMEHTbl UAKN Apyrue
maTtepuanbl, KoTopble Manata uamn eé lMpeacenatenb CYUTAOT UMEKOLWLMMM
oTHoWweHMe K aeny!®. Kak npaBuio, Tak NpoMCXoauT B Tex cayvasx, Koraa Cya
[OOMKeH 06paTUTLCA K AOKYMEHTaM UAN MHOOPMALLMK, KOTOPbIE 3aABUTENb HE MOXKET
nony4ymTb 6e3 NoMoLLM NPaBUTENbCTBA FOCYA4apPCTBa-0TBETYMKA. Mocae noyyeHus
[OKYMEHTOB M/1Uan nHpopmaLmm, Aeno byaeT NMbo Hanpas/ieHo Ha PacCMOTPEHME,
nMbo 06BABNAEHO HEMPUEMIEMbBIM.

Mpu paccmoTpeHun gena, Cya, Kak NpaBuo, 3a4aéT rocy1apcTBy-OTBETUMKY PAL,
BOMPOCOB. XapaKTep BONPOCOB OyAeT 3aBUCETb OT YTBEPMKAEHUW 3aaBUTENA U
06CTOATENbCTB AeNa; HanpuMep, B *Kasobe 0 KeCTOKOM 06paLleHMM B NOAULUM,
MOYHO 0XMAATb BOMPOCHI MPUMEPHO CeAYHOLLEro COAEPHKaHUA:

“CooTBeTcTBYeT /M Kanoba TpeboBaHUAM NPUEMIEMOCTU, U3/0KEHHbBIM B CTaTbe
35 KoHBeHuun?”

“MopBepranca A 3aaBUTENb KECTOKOMY 0OPaLLEHUIO NOZL CTParKel B NOAULUN B
HapyweHue cTtatbn 3 KoHBeHUUN?”

“MpoBenu M BNaCTU JONKHOE PACcCNefloBaHME MO Kanobe 3aaBUTENA Ha JKeCTOKOe
obpallieHne B COOTBETCTBUM C TpeboBaHMAMM cTaTel 3 U 13 KoHBeHumnn?10?”

TaK Kak coBMeCTHoe paccmoTpeHune Cyaom BONpoca NpMemnemocTy 1 Camoro Aena
MO CyLLEeCTBY CTaN0 CTaHAAPTHOM NPAKTUKOW: rocyAapCcTBY-0TBETYMKY Npej iaraeTca
NpeacTaBUTb CBOM 3aMedYaHUA OTHOCUTENbHO MPUEMIEMOCTM M 060CHOBAHHOCTM
anobbl, a TaKKe ero No3nuUMIo B OTHOLEHWUM APYKECTBEHHOrO YPeryMpoBaHus
Aena v nobbix ApYrux nNpeasiosKeHunii no gesny.

I'ocyp,a PCTBO-OTBETHUK O0/I)KHO OTBETUTb B TEHEHUE ABEHAALLATN HEAE/Ib C MOMEHTA
yBeaoOMIeHUA (B SKCTPEHHbIX Cy4yaax moxKeTt 6bITb YCTaHOB/1EH 6onee KOpOTKl/IVI
CpOK). npOCMTb O NpoANEHNN CPOKa HE ABNAETCA PEAKOCTbIO HU ANA NPaBUTENDLCTB,
HW ONA 3aABuTENEN. nepBbIl)‘I TaKow 3anpoc, Kak npasnno, UCNONHAETCA.

[Lena, paccmatpusaemble KomuTeTom, COOBLLAOTCA rOCYAAPCTBY-OTBETUMKY,
€C/N OHW He 0b6bsAB/MEHbl HenpuemnembiMu. Tak Kak KomuTeT paccmaTpusaer
nosTopAtoLLMecH Aena, A1A KOTOPbIX CYLLeCTBYeT YyCTaHOB/IEHHOE npeueseHTHoe
npaso, Cya He BUAMT HEOBXOAMMOCTM B OTBETE OT NpPaBuUTenbCcTBa ™,

101 TMMpasuno 54 § 2 (a) PernameHTa Cyaa.

102 Mo gpyrvm Bonpocam 0 KOMMYHULMPOBAHHbIX Aefax, CM., Hanpumep, Yupuka (Chirica) npomus Mondasuu
(kommyHMUMpOoBaHHOE Aeno), anoba Ne 36348/08, 23 oktabps 2013; LLlecmonanoe (Shestopalov) npomue
Poccuu (KoMMyHUUMpOBaHHOe Aeno), *anoba Ne 46248/07, 15 okTabps 2013; Komkoe (Kotkov) npomue
Poccuu (KommyHMLMpOBaHHOE Aeno), anoba Ne 73094/10, 10 ceHTabpa 2013.
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2.1.11 NpepcraBneHmne NHTepecoB CTOPOH B Cyae

dopmynsap Kanobbl moxKeT 6biTb 3anonHeH M npegocTasneH B Cya camum
3asBuTenem. [pyrumm cnoBamu, Ha paHHWUX CTagusax NpoLeaypbl y 3aaBUTeNs HeT
Heob6X04MMOCTU NPEACTaBAATbL CBOM MHTEPECHI Yepes aABOKaTa, YTO, TEM He MeHee,
notpebyetcs, “nocne ysegomneHua Jorosapmsatolleinca CTOpoHbI-0TBETYNKA®Y,
T.e. Moc/ne KOMMYHMKaLUK *Kanobbl. Hanpumep, no aeny Mpsimaiino (Grimaylo)
npomue YKpauHsi*®®> nocne KOMMYyHMKaLMKM Kanobbl rocysapcrey-oteeTumky Cya,
npeKpaTu NPOn3BOACTBO MO Ay 13-3a 0TKa3a 3aABMTEA HAa3HAYMTb aBOKaTa ANA
npeAacTasieHuns ero nHTepecos B Cyae. HecmoTps Ha To, 4To r-H MpbimMaliiio HacTaunean,
yTo byaeT npeacTaBnaTb cebs cam UM HAa3HAYUT B KAaYecTBe NPeacTaBUTeNst CBOO
)eHy, Cya, nocuuTan, NpMHAB BO BHMMaHMUE CAIOXHOCTb Aefla C lopUANYECKON U
(baKTMUeCKoM ToYeK 3peHus, YT ydacTue topucrta 66110 HE0B6XOANMO.

EcTb ABa UCK/IOYEHUA K TpebOoBaHMAM HOPUANYECKOrO NpeacTaBUTeNbCTBa. Bo-
nepsblx, Mpeacesatens ManaTbl MOXKET B UCKIOUUTE/bHBIX CNyYasax 0cBO60AUTbL
ot aToro ob6asatenncrsal®. B gene MopmmanH (Portmann) npomus Lseliuapuu®,
3aABUTENb Obl1 0CBOOOXKAEH OT 06513aHHOCTU ObITb NPeACcTaBNEHHbIM a4BOKATOM,
TaK KaK OH He CMOr HalTK aABoKaTa, KOTopbIii B3 6bl ero Aeno. Bo-BTopbix, ecan
3aB/IeHUe ABNAETCA NPeAMETOM ycToABLUENCA cyaebHOM NPaKTUKM B COOTBETCTBUM
co ctatbeit 28 KoHBeHUMU M UM 3aHUmaeTca Komutet, Cyg ocBoboXKAaeT oT
TpeboBaHUA IOPUANYECKOrO NpeacTaBuTenbeTeal,

Kak npaBu/io, npeacTaBuTesiem 3asaBUTE/A BbICTYNaeT afBoKaT, AOMYLWEHHbIR K
aflBOKaTCKOM mpaKkTuke B nto6oi n3 [orosapusatowmxca CTOPOH U MOCTOAHHO
NPOKMBAIOLWMIA HA TEPPUTOPMM OAHOM M3 HUX?®, OfgHaKo npu HeobXxogMmocTy,
MOXHO 06paTUTbCA 3a paspelweHuem [Manatbl Ha NpeacTaBieHUe UHTEPECOB
3aABUTENA CAMMM 3aABUTEIEM WK AJ/1A HAa3HAYEeHWUA B KayecTse NpeacTasuTens
NNLA, HE ABNAIOWEroca afBOKaTOM.

HecmoTpAa Ha To, YTO NpuW nogaye Kanobbl NpeacTaBAeHME UHTEPECOB yepes
agBoKaTa He 06A3aTeNbHO, HACTOATE/NbHO peKomeHAyeTcA caenaTb 3TO MO
cnefyloWmMm NpUUYnHam. BaskHelwel NPUUYMHOM, KaK yYKa3aHOo Bblle, ABAAeTCA
PUCK NpU3HaHMA KOMUTETOM MM eOUHONNYHBIM CyAbEN Xanobbl Henpuemaemon
Ha OCHOBaHWUW cogepaHua dopmynspa Xanobbl. HecmoTpAa Ha To, 4TO
npasoBble pedepeHTbl CekpeTapmnaTta Cyaa 06bIMHO NPeAOCTaBAAIOT 3aABUTENIO
a[eKBaTHYO BO3MOXHOCTb A1 060CHOBAHUA NOJAHHOM Kanobbl Heobxoanmomn

103 Cm. Philip Leach, Taking a Case to the European Court of Human Rights. Oxford University Press, 2011, c. 43.
104 nMpasuno 36 § 2 PernamenTa Cyaa.

105 [peimatino (Grimaylo) npomue Ykpaunsi (dec.), anoba Ne 69364/01, 7 pespans 2006.

106 Mpasuno 36 § 4 Pernamenta Cyga.

107 MopmmatH (Portmann) npomus LUgeliyapuu, skanoba Ne 38455/06, 11 oktabps 2011, § 5.

108 Philip Leach, Taking a Case to the European Court of Human Rights, Oxford University Press, 2011, c. 21.
109 nMpasuno 36 § 4 PernamenrTa Cyaa.
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LOKYMEHTALMEW, OHU He MOTYT U3MEHMUTb TEKCT Kanobbl MU U30KEHHbIE B HEl
aprymeHTbl. HepeaKo BbiMnonHeHHble Ha dopmynsape Cyaa anobbl nogatoTcs ¢
Ma/I03HaYUTENbHBIMU OPUANYECKMMM [0BOAAMMU UK BOObLLE 6e3 HuX. MoaTomy
a[lBOKAT, KOTOPbIN NPUCOEAMHAETCA K NpoLeccy Ha bonee No3aHel cTaguu, nocne
nogauu Kanobol B Cys, HE MOKET NepenucaTb ee TEKCT UK U3/I0KEHHbIE B Hell
£0BOAbl. Kak CTaHeT ACHO Mpu O3HAaKOMJ/IEHMM C Pa3AesiomMm O MPUEMIEMOCTH,
OAHWM M3 OCHOBAHWUIM AN HENPUEeMIEMOCTM Kanobbl ABNAETCA ee NpoBepKa Ha
“aBHyt0 HeobocHOBaHHOCTL"1, }Kanoba moxeT 6bITb NpM3HAHA HEOBOCHOBAHHOM,
€C/N OHa, CPeau NpoYyero, He MOATBEPKAAETCA PUAMYECKMMU foBOSaMMU U/
WU JOCTAaTOYHbIMKU flOoKa3aTesnbcTBamu. Caenatb 370 Anuam 6e3 topuanyYecKoro
06pa30BaHNA MOXKET BbITb OYEHb CIOKHO. HeobX0AMMO NoaYEPKHYTb TO, YTO eCn
anoba nNpusHaHa Henpuemnemol, 3afBUTENb NPAKTUYECKM HUYETO He MOXKeT
caenaTb AN OTMEHbl Takoro peweHmatl,

B 60nbWWHCTBE CTpaH-y4yacTHUL, KOHBEHUWMW ANA MOJSyYeHUA MOMOLWM No
nofave anobbl NOTeHUManbHble 3aaBUTeENN 6e3 GUHAHCOBBLIX CPEACTB MOTyT
BOCMONb30BATLCA YCAyraMu IOpUCToB HecnaaTHo. TaKKe B HEKOTOPbIX CTpaHax
MMEeEeTCA BO3MOXKHOCTb MOJIyYEHUA IOPUANYECKON NOMOLLM OT Bnactel. Kpome
TOro, HallMOHaIbHOE 3aKOHOAATE/IbCTBO PAAA CTPAH-Y4aCTHUL, NO3BO/IAET OPUCTAM
OKa3blBaTb MOMOLb MO NPUHUMAY “HeT nobeabl - HET onnatbl”. B page cTpaH
NoTEHLMANbHbIE 3aABUTENN MOTYT 3aK/I0YUTD C FOPUCTaMM COTNALLEHNE, MO KOTOPOMY
OHW 06A3YIOTCA BbINAATUTL ONPeAEeNeHHbIN NMPOLEHT NOJYYEHHON no cTaTbe 41
CNpaBefNMBOM KOMMEHCALUN. 3aaBUTENN TaKKe MOTYT NMOAYYUTb HOPULUYECKYIO
NMOMOLLLb OT HENPABUTENBCTBEHHbIX OpraHusaunii (HMO), umetoLwmx onbiT paboTbl B
coepe cyaebHOM 3aWwmnTbl NPaB YenoBeKa.

[lna npeacTaBieHnA MHTEPECOB KMEHTA MPU PACCMOTPEHMM Kanobbl 0 HapyLeHUN
EBponeiickoii KoHBeHUMM, npeacTaButenn obasaHbl npegoctasutb B Cya
NMUCbMEHHYI0 AO0BEPEeHHOCTb. MoAroToBNAEHHbIE UAN 3aBEepPeHHble HOTapuycamu
[OBEPEHHOCTU TaK¥Ke NpuemaeMbl, eC/IM OHM YETKO OTPaKaloT TO, YTO aABOKaT
MMEeT NPaBo NPeACTaB/ATb MHTEPECH! CBOETO KNMEHTA NPW PACCMOTPEHMM Kanobbl
B EBponerickom Cyae no NMpasam YenoseKa. Ecam 3aaBuTeNb UMEET NPeACTaBUTENS,
Cyn 6yaeT BECTM NMepenncky ¢ NpeacTaBUTENEM, @ HE C CaMWUM 3aasuTenem. bonee
Toro, nonutukor Cyaa ABNAETCA NMepenucka TONbKO C OAHUM NpeacTaBUTENeM,
HeCMoTpA Ha TO, YTO UHTEPECHI 3aABUTENA MOTYT NPEACTaBNATb HECKONbKO aiBOKATOB.

110 Cm. Huxke pasgen 2.2.6.

111 WHorga, Korga OCHOBaHWEM ANA HENPUEMNEMOCTU Kanobbl ABNAETCA HeucyepnaHue 3afaBUTeNAMU
BHYTPEHHWX CPeACTB MPaBOBOM 3alMTbl, MOCNE UCYEPMAHWUA TAKOBbIX OHWM MOryT moaatb B Cya
APYryto xanoby. [laHHbIi cueHapuii BOSMOMXKEH TONbKO B TOM C/y4ae, eCau 3aaBUTENN He NMponycTUan
npeaycMOTPeHHbI MECTHbIM 3aKOHOAATENbCTBOM CPOK A7 06paLLleHUA 3a TaKUMM CpesCTBamMM NPaBoBOA
3awmTbl. Cm. Takxke pagen 2.2.4.
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2.1.12 f13bIKK, cnonb3yemble Npu paccmoTpeHuu aen B Cyae

OdurumanbHbiMm asbikamu Cyaa ABNAOTCA aHITIMNCKUIA A3bIK U GPaHLy3CKMI A3bIK12,
OZHaKO 3asABUTE/IM MOTYT 3aMONHUTb GOPMYIAP KaNobbl HA OAHOM U3 OPULMANBbHBIX
A3bIKOB CTPAH-YYaCTHUL, U MOTYT BEeCTM nepenucky ¢ Cyom Ha 3TOM A3blKe [0
KOMMYHMKaLMK }Kanobbl cTpaHe-ydacTHMLe. C 3Toi cTagmm Bca nepenucka ¢ Cyaom
[O/IKHA BECTUCH HA aHIIMMCKOM UM GPaHLYy3CKOM A3biKe. 3asiBUTEIN MOTYT, TEM
He meHee, obpaTuTbea K MpeacenaTento ManaTbl 3a paspewieHMemM UCNob30BaTb
odULMANbHBIV A3bIK CTPAHbI-y4aCTHULbI A8 Nnepenncku ¢ Cyaom, Npu NpucyTCTBUN
Ha 3acegaHun Cyaa, Uav npu NoAroToBKe xogaTtancre!s,

Kak npaBuno, cTpaHa-y4acTHMLA A0/XKHA BECTU nepenncky ¢ Cyaom v npesocTasanTb
CBOIO MO3ULMIO Ha aHIMUCKOM Man dpaHuLy3ckom A3blike. CTpaHa-yyYacTHULA
MOKeT 06paTuTbea K Mpeaceaatento MNanatbl ¢ NPocb60i paspeLlmTb N01b30BaTbCA
odULMaNbHBIM A3bIKOM AAHHOMO rOCYAapCTBa AR YCTHbIX WAW MUCbMEHHbIX
X04aTalCcTB, B C/lydae 4yero el Heobxoaumo byaeT nosgHee NpeacTaBUTb UX
NMUCbMEHHbIV NepPeBoA, Ha aHITMINCKUIA UM GPaHLLY3CKUIA A3bIK. OHAKO, KaK YKa3aHo
BblLLE, CTPAHbI-y4aCTHMLbI 06bIYHO NPELOCTABAAT MEMOPAHAYMbI Ha AHT/IMNCKOM
unu paHuysckom. Ecnmn 3aaBuTenb He BladeeT AAaHHbIMU A3bIKaMW, OH UAN OHa
MOKeT OpraHM30BaTb NepPeBOs 3TUX AOKYMEHTOB Ha A3blK CBOEro rocygapcrsa
M BKIKOUYNUTb AaHHble pacxodbl B TpeboBaHMe O cnpaBesIMBON KomneHcauun. B
KayecTBe a/nbTepHaTUBbLI, 3aABUTENb MOXET nonpocuTb Mpeaceaatens Manatobl
npeanoxutb Bbicokoin [orosapuBatowenicas CTOpoHe-oTBETYMKY obecneyunTb
nepeBos, CBOMX MUCbMEHHbIX NPEeACTaBAEHWUIA Ha TOCYAAPCTBEHHbIN A3bIK MW OAMH
13 roCcyAapCTBEHHbIX A3bIKOB 3TOM CTOPOHbI C Tem, YTOObl 06/1erYnTb NOHUMaHUe
3TUX NpeacTaBneHuit 3aasutenem!. Jliobble cBUAETE b, IKCMEPT MAN UHOE N1LO,
BbicTynatowme 8 Cyae, BNpaBe UCMNO/b30BaTb CBOM POAHON A3bIK, €C/N OHU B
HEeA0CTaTOYHOW CTeNeHN BAAAEOT OAHUM U3 ABYX oduULManbHbIX A3bikos Cyaal.
PeweHuna n noctaHosneHus ManaT u Bonblioi ManaTbl BbIHOCATCA HA aHIIMIACKOM
AN GpaHLy3CKOM A3bIKe.

2.1.13 Opuaguueckaa nomolyb

ECAmn NPUHATO pelleHne o KOMMYHMKaumMK Kanobbl, Cya nHbopmupyet 3asasutens
0 TOM, YTO OH MUKW OHa MOryT 0BpPATUTLCA C 3aABNEHWEM O MPEefOCTaBAEHMUM
6ecnnaTHOM PUAMYECKON NOMOLLM, NPeayCMOTpeHHoM Cyaom aas Tex, KTo He
MMeeT CPeACTB A/1A ONAaThl yCAYr NpeacTasutena’®. 3aasutento byaeTt npeanoxeHo
npovHdopmuposatb Cya, B KpaTyaiime CPoKK, 0 TOM, ByaeT M NofaBaThCs 3anpoc
0 NpenocTaBNeHNN IOPUAUYECKON NOMOLWM, U eCciu fa, ToO eMy UAu et ByayTt

112 nMpasuno 34 § 1 PernamenrTa Cyaa.
113 MMpasuno 34 § 3 (a) PernamenTa Cyaa.
114 TMpasuno 34 § 5 PernamenTa Cyga.
115 TMpasuno 34 § 6 PernamenTa Cyga.
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Hanpas/ieHbl HEO6XO,CI,MMbIe (L ELTUR 3aﬂpOCbI O npeaoctasneHUn IOpM,CI,M"IECKOl‘/‘I
nomoumn o6s3aHbl conpoBoOXAaTbCA 3aNO/IHEHHbIM 6naHKoM AeKnapaunn o
Aoxogax, 3aBep6HHOl71 MeCTHbIMWM BNACTAMMU.

MpenocTasieHne PUANYECKON NOMOLLM 3as8BUTENIO NPOM3BOAUTCA TONbKO B TEX
cnyyasnx, koraa MNpeacenatenb Manatbl y6exaeH:

a. YTO 3TO HeObXOAMMO ANA HaA/IeKallero BeAeHuUaA Aea, HaxoaALLerocs B
npoussoacTee Manatbl;

b. uTo 3a8BMTENb HE pacrnonaraeT 4OCTaTOYHbIMM CPEACTBAMM A/1A NONHOW UAU
YacTUYHOM OMNNATbl MOHECEHHBIX UM CyAebHbIX n3gepsek?y.

lOpunanyeckas nomollb OKasbliBaeTca 3anaBUTeNt0 6e3 npeacTaBUTENsa TONbKO AN
NMOKPbITUA Pa3yMHO NMOHECEHHbIX PACX0A0B MO AeNy, TAKMX KaK NepeBosbl, CTOMMOCTb
NOYTOBbIX U GAKCMMUNIBbHBIX OTNPABAEHUN, KaHLENAPCKUX TOBapoB U T.4. Ecam y
3anABUTeNA UMeeTca npeacTasuTenb, To Cya TakKe NpefoCTaBUT onpeaeneHHYyo
CYMMY AN ONAATbI €ro ycnyr.

Ba)HO 3HaTb, YTO BbINAATbHI NO IOpM,CI,VIHECKOVI NOMOLWMN ABAAKTCA CKPOMHbIMMN
1 06bIYHO crMCbIBatOTCA B pacxoabl U U3aepKKu. Tem He meHee, npeacTaBUTeNb
3aABUTENA O0/1KeH 06paTMTbCH 34 ropm,u,mqecr(oﬁ NOMOLbIO, €C/IN 3aABUTENIb HE
MOKET N03BO/INTb cebe NOMHOCTBIO UM YAaCTUYHO ONNATUTb pacxoabl.

2.1.14 Yyactue TpeTbeii cTopoHbl (Amicus Curiae)

Jlnua nnum opraHmsaumm, He ABAAKOLLMECA B e/1e CTOPOHAMM, MOTYT, MO YCMOTPEHUIO
MNpencepatena Cyna, NPUHUMATL y4aCTMeE B PACCMOTPEHUM AeNa B KaYecTBe TpeTbel
CTOPOHbI. ITO 06bIYHO NPOM3BOAMUTCA NYTEM NOAAYM MO Ae/ly KOMMEHTapMUEB amicus
curiae ¢ U3NOXKEeHWEM AOMONHUTE/IbHBIX 40BOAOB B NOAAEPKKY O4HOMN U3 CTOPOH.
CratbAa 36 KoHBEHUUM NpeaycmaTpMBaeT BO3MOXKHOCTb A1 TAKOro y4acTua:

B WHTEpecCax Hadj/iexalero otnpasneHna npasocyaua I'Ipep,ce,u.aTenb Cy,u,a MOXeT

npurnacuTb ... noboe 3anHTepecoBaHHOEe NNLO, He AB/AKOLLeeCA 3aABUTE/IEM,

npeacTaBUTb NMMCbMEHHbIE 3aMeqYaHnA UNN NPUHATb y4acTue B CaywaHnAxX
Mpasuno 44 PernameHta Cyaa npeaycmatpuBaeT npoueaypy ydactusa
TpeTbel CTOPOHbI. B COOTBETCTBMM C AaHHbIM lMpaBUIOM, Kak TONbKO Kanoba
KOMMYHULMPOBAHa NPaBUTENbCTBY FOCYAapCTBa-0TBETUMKA, Mpeaceatens Manatol
BMpaBe — B MHTepecax HaZ/1eXalllero oTnpaBAeHNA MPaBOCYAMUA, KaK NpeayCcMOTPEHO
NYHKTOM 2 cTaTbu 36 KOHBEHUUM — Npeanoxkutb noboit Jorosapusatoliencs
CTopoHe, He ABNAOWENCA CTOPOHOW B Aene, uaun ntobomy 3amHTepecoBaHHOMY
NNLy, He ABNAKOWEMYCA 3aABUTeNeM, NpPeacTaBUTb MUCbMEHHble 3amMeyvaHus
WA — B UCKAKOYUTENbHbIX CAyYaax — MPUHATb yYacTue B CAyWaHUM UAM AaTb
Ha TO paspelweHune. 3anpocbl O NOAYYEHUU pa3pelleHns ob yyactum B aene B

116 TMMpasuno 100 § 1 PernamenTa Cygaa.
117 nMpasuno 101 PernamerTa Cyga.
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KauyecTBe TPeTbeW CTOPOHbI AO/KHbI OblTb HagnexKalwmm obpasom 060CHOBAHbI
W NpeAcTaBieHbl B MMCbMEHHOM BUAE Ha OAHOM M3 oduuManbHbIX A3biKkos Cyaa
He no3gHee 12 Hefenb Noc/ie TOro, Kak M3BeLleHWe o Kanobe 6bi10 HanpaBaeHo
COOTBETCTBYHOLLEN CTpaHe-yyacTHUUe. Mo genam, paccmaTpuBaembim Bosbluoi
Manatoi, 12-HeaenbHbIM CPOK HAaYMHAETCA C AaTbl U3BELLEHNS CTOPOH O pellueHumn
Manatbl 06 ycTynKe PUCAMKLAN NO Aeny B Nonb3y bonblwoi ManaTbl B COOTBETCTBUMU
¢ Mpasunom 72 § 1;1 nan ¢ MoMeHTa BblHECeHUs nocTaHoBaeHus [pe3nanyma
Bosblwoit ManaTbl 0 NPUHATUM, B COOTBETCTBUM C MpaBuaom 73 § 2, 3anpoca oaHOM
M3 CTOPOH O HanpasAeHWUU AeNa Ha paccmoTpeHue bonbwoit ManaTbi®, JaHHble
CpOKM, MmoryT npogsaesaTbca Mpeacenatenem Manatbl NPU UCKNOYUTENbHbBIX
06CTOATENIbCTBAX, M TO/IbKO NOC/E NPeAoCTaBNeHUA YoeaUTeIbHbIX Ha TO OCHOBAHUMA.

MUCbMEHHble KOMMEHTapuM, NpeacTaBAeHHble B COOTBETCTBMM C AaHHbIM
Mpasuaom, JoNKHbI 6bITb MOATOTOBAEHbI HA OAHOM M3 OGULMANbHBIX A3bIKOB
Cyna. OHM HaNPaBAAIOTCA CTOPOHAM, Y KOTOPbIX, NPU BbIMONHEHWUM YCAOBUIA, TAKUX
Kak cobntogeHune ycTaHoBNEHHbIX [peacesatenem ManaTbl CPOKOB, MMEETCA MPABO
noAaTb B OTBET CBOM MUCbMEHHbIE KOMMEHTapUK, U, MPK, HEOBXOAMMOCTH, OTBETUTL
Ha HWX B CNlyyae yCTHOro pasbupartenbcTea gena.

Llenbto yyactua amicus curiae (TpeTbelt CTOPOHbI) ABNAETCA OKa3aHMe NMOMOLLM
Cyay npuv obey»aeHUM aena, UAn KOHKPeTHOro Bonpoca no aeny. B ceasu ¢ atum,
MHorue HIMO, Bnagetowme cneunannsmpoBaHHoi nHGopmaumeit nam asaawoLmeca
3KCMepTaMm Mo KOHKPETHbIM BOMPOCaM 3aLUTbl NPaB YeN0BEKa, NbITaloTcsa 06UTbCA
pa3pelleHnsa y4yacTBoBaTb B Zle/le B KAYecTBe TpeTbel CTOPOHbl. Ha npakTuke
B 6O/NbLIMHCTBE CAy4YaeB TpeTbel ctopoHoi asnatTca HMO. UHpopmaumna mnm
3KCMepTHbIe NO3HAHUA, KOTOPbIMW OHW BNAAEHOT, HE BCErAa MMEHOTCA B PaCNOpsXKeHUN
3aABUTENSA, ero npeacTaBuTena Unm gaxe camoro Cyza. *enatoume y4acTsoBaTb B
KayecTBe TpeTbeil CTOPOHbI 06A3aHbl YKa3aTb B 3aMpOCe, KaKylo AOMNOAHUTENbHYIO
nonb3y Npu paccmoTpeHun aena ato npuHeceT Cyay. Hanpumep, HIMO c onbitom
paboTbl MO BONPOCaM, CBA3aHHbIM C A€/10M, B KOTOPOM OHO 6bl XOTE/1I0 y4acTBOBaTb
B KayecTBe TpeTbel CTOPOHbI, MOXKET NOAYEPKHYTb OBLIMPHOCTb TAKOrO OMbITA.
AHanornyHbiMm obpasom, HMO co cneymannsnpoBaHHbIMKU NO3HAHUAMKU O paboTe
OPYrMX MeXaHM3MOB MO 3allMTe Npas YesoBeKa MOXET nonbitatbes yoeants Cya,
NpPOBECTM CPaBHUTEIbHO-NPABOBOM aHa/IM3 OAHOrO M3 aCNeKTOB paccMaTpuBaemon
*anobbl. B cBA3M € 3TUM HEOBXOAMMO OTMETUTb To, YTo CyA 4acTo roToB NPUHATL
BO BHMMaHMe npeueaeHTHOE NPaBo APYrUX MeXAyHapoaHbIX'® M HaUMOHaNbHbIX
cynoB (MHOrAa Aake CyA0B CTpaH, He ABAAKOWMXCA cTopoHamu KoHsBeHummn!?0),
KOTOPOE MOMKET CNYXUTb PYKOBOACTBOM MO paHee He paccMmaTpuBaBslueMycsa B
npakTrke Cyaa Bonpocy. O4HAKO yyacTue TpeTbel CTOPOHbI, KOTopas 3aHUMaeTcs

118 O Bonpocax nepepayn gena B bonbuwyto Manaty, cm. pasgen 2.1.22.

119 Cm., Hanpumep, PaHyes (Rantsev) npomue Kunpa u Poccuu, »anoba Ne 25965/04, 7 sHeaps 2010, §§ 142 n
266, B KOTOPOM TPETbA CTOPOHA, TaK e Kak 1 Cya, cocnanack Ha pelleHna MexayHapoAHOro YyroNoBHOMO
TpubyHana no 6biBLelt KOrocnaBuu Ha Temy TOProBAK NOABMU.
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TONKOBAHMEM MPaAKTUKN EBponeﬁcr(oro cyaa, He u,enecoo6pa3Ho, TaK KaK 3TO
ABNAETCA cneumanbHOCTbIO camoro Cyaa.

Mpumepom aena, B KOTOPOM y4acThe TPeTbell CTOPOHbI CbIrPano BaXKHYO pofb,
asnsetca geno Havyoea (Nachova) u dpyaue npomue bonzapuu®?*. KommeHTapum
amicus curiae 6blX MOAYYEHbl OT TPeX HEenpaBUTE/NIbCTBEHHbIX OpraHW3aLumii:
EBponeiickoro LieHTpa 3awmTsl Mpas LibiraH (European Roma Rights Centre (ERRC)),
NuTepaitc (INTERIGHTS) 1 Mpasosoi MHMumatusbl MHcTUTYTa OTKpbITOE O6LecTBo
(Open Society Justice Initiative (0SJI)). KommeHTapuu LleHTpa B KauecTse amicus
curiae nponHdpopmuposanu Cyg O Cayyasx KeCTOKOro obpalweHus u ybuincrs
ublraH NpeacTaBUTENAMU MPaBOOXPAHUTENbHbLIX OPraHOB M YaCTHbIMU AULAMMU.
NHTepaiTc noasBeprin Kputuke ctaHgapTt Cyaa o AOKa3biBaHUM BHE PasyMHOro
COMHEHMWA, KaK CTaBALWMNIA HeNpeoaoAnMble NPEenATCTBUA ANA YCTaHOBAEHUA GaKToB
anckpmmHaumn. Co cBoel cTopoHbl MpaBoBas MHUUMATUBA NpeacTaBuaa TOUKY
3peHunsa 06 obAsaTenbCTBAX rocy4apcTs, NPeAyCMOTPEHHbIX MEXAYHapOAHbIM
M CPaBHUTENbHbIM MPaBOM, M 06A3bIBAOWMX MX paccnesoBaTb PacoBYO
ONCKPUMUHALMIO U Hacuame. MHbopmauma 1 40BOAbI, NPeAcTaBNeHHble 4aHHbIMK
HMO, 6biM KPaTKO M310XKeHbl B noctaHosneHun Cypa'??. Tak, uHdopmauus,
npegocTtasneHHan LleHTpom, gana Cyay BO3MOXKHOCTb Y3HaTb 0 Npobaemax upiraH
B bosnrapuu; gosoabl, npeacrtaBneHHble MHTepaliTe, 3actasuam Cya nogpobHo
pa3bACHUTL TpeboBaHWe O CTaHAapTe A0KasblBaHMA BHE NPenenoB Pa3yMHOro
COMHEHMA U OTBETUTb, BNepBble 3a BClO ucTopuio Cyaa, Ha KPUTKMKY, KOTOpOW
Cyn noasepraeTca 3a TO, YTO HacTaMBaeT Ha COBMOAEHUM OAHHOMO BbICOKOTO
CTaHAApTa AOKasblBaHMA. M, HAKOHeL, Heb3A UCKIYaTb TOro, YTO KOMMEHTapUn
TpeTbei CTopoHbI - MpaBoBon MHMLMATMBLI, OKa3ann BAMAHME Ha BbiBog Cyaa o
TOM, 4YTO “06A3aHHOCTb BAACTEN pacciefoBaTb HaMYME BO3MOMXKHOW CBA3U MeXAy
PaCUCTCKUM OTHOLIEHMEM M aKTOM HaCUIMA ABNAETCA YacCTbio MX MpoLesypHbIX
0653aTeNIbCTB, NPeayCMOTPEHHbIX CTaTbel 2 KOHBEHLMM, @ TaK}Ke MOXKeT cYnTaTbCA
noZpasymeBaemoi B paMkax obsisaHHocTel no ctatbe 14 KoHBEHLMM B coyeTaHUU
Co cTaTtbeit 2 No obecneyeHMIo NpaBa Ha KM3Hb 6e3 AucKpuMmUHaunn'?*”,

[Ona nonyyeHna panoHelwen nHGopmaLMm o CoBMecTHOM yyacTum LieHTpa AIRE,
INTERIGHTS, Amnesty International, Accoumaunmn no npefoTBPALLEHUIO MbITOK,
Human Rights Watch, MexayHapogHoi Komuccum topuctos B aene Pamsu (Ramzy)
npomue HudepnaHdos™ cm. npunoxkeHue 7.

120 Cm., Hanpumep, KpucmuH lydeuH (Christine Goodwin) npomue CoeduHéHHozo Koponescmea [Bl1], skanoba
Ne 28957/95, 11 utons 2002, §§ 56 n 84, B KoTopom oba: Liberty, kak TpeTbsa cTopoHa, u Cya BbiCTynuAK
NpOTMB 3aKOHOAATeNbCTBA ABCTPasiumM U HoBoM 3enaHaum No BONPOCamM U3MEHEHUA nona.

121 Havoea (Nachova) u dpyzue npomue bonzapuu [BI1], anobbl NeNe 43577/98 n 43579/98, 6 utons 2005, § 8.

122 Tam ke, §§ 59 n 138-143.

123 Tam ke, § 161.

124 Pamsu (Ramzy) npomue HudepnaHdos, xanoba Ne 25424/05, 20 uions 2010.

62



YACTb Il: Kak O6patutbes B cya ¢ xanoboit

2.1.15 MemopaHAaymbl

a) KommeHTapum npasuTenbCTBa

Echv Cyg pelaeT HampasuTb KOMMYHWMKALMIO MO »Kanobe npaBuUTeNbCTBy
rocyfapcTBa-oTBETYMKA, NPABUTEIbCTBO MPEACTABASET CBOU BO3PAXKEHUA MO Aeny
no Aeny, KoTopble Ha3blBaeTCA MeMOpaHAyM. [0CyapCTBO-OTBETUMK B HO/bLIMHCTBE
C/ly4yaeB NpeacTaBAseT MEMOPaHAYM Ha OZHOM M3 oduuManbHbiX A3bikos Cyaa,
T.€. aHIMINCKOM uan dpaHLy3ckom. Tem He meHee, MNpeacenatens Manatbl MoXeT
npeanoxuts BbicokoW  [orosapuBatowelica CTopoHe-oTBeTUMKY obecneuntb
nepeBos, CBOMX MUCbMEHHbIX BO3PAXKEHWW Ha FoCyAapPCTBEHHBIN A3bIK WAW OAMH
M3 TOCyJapCTBEHHBIX A3bIKOB 3TOM CTOPOHbI C TeM, 4To6bl 06/1ErYnTb NMOHUMaHUE
3TUX MpPeaCTaBAeHWiA 3anaBuUTEeNeM'®, A TaKKe Cam 3asBUTEeNb MOXKET 06paTUThCA
¢ npocbboit 06 aTom. Kpome Toro, Mpeacenatens Manatbl BNpase yKasaTb, YTO6bI
[Jorosapusatowasnca CTopoHa, ABNAIOLWAACA CTOPOHOW B Aefe, Npeactasuia B
KOHKPETHO YKa3aHHbIN CPOK NepeBos, Ha aHIIMNCKUI A3bIK NAK GPaHLy3CKUIA A3bIK
WIN COCTaBM/IA KPATKOE W3/IOKEHME Ha aHMIMIACKOM A3blke WAU dpaHLYy3CKOM
A3bIKE BCEX WU OMpPeAE/IeHHbIX MPUNOKEHWUI K MMCbMEHHbIM NPeACTaBNeHUAM UK
No6bIX UHBIX OKYMEHTOB MO AENY UMW U3BNEYEHUI M3 HUX'. 3aAaBUTE/NIb MOXKET
3anpocuTb MepeBos, KOMMEHTApPUEB OTBETYMKA W /IOObIX APYrUX AOKYMEHTOB, U
3aTeM NpeTeHAoBaTb Ha BO3MELLEHWE PacxodoB B COOTBETCTBUM CO cTaTbei 41
KonBeHumn'?’,

b) Bo3parkeHusa 3aasuTtens

XogaTaiictBa v nobble AOKYMeHTbl, npeactasneHHble B Cya rocysapcrsom-
OTBETYMKOM, ByAyT HanpaBAeHbl NPeACTaBUTENO 3aABUTENA, KOTOPbIN LO/KEH
OTBETUTb Ha HWX B TeYEHWe OonpeneNeHHOro CPoKa (06blYHO WecTb Heaesnb).
MOMHO MONPOCUTL O MPOANEHUMN CPOKA, HO /IOBOI TaKoW 3anpoc JoMKeH BbiTb
060CHOBaHHbIM U1 CLieNaH B TEYEHWE CPOKA. HenpeacTasieHne OTBeTa UM OTCYTCTBUE
3anpoca Ha NpoA/ieHne B PaMKax AaHHOMO CPOKA, MOTYT MPUBECTU K UCKIOYEHNIO
3TUX KOMMEHTapueB U3 maTepUanos aena, ecav NMpeacepatens ManaTbl He NpUmeT
MHOTO pelueHna'?, B uensx cobnofeHnsa cpoKka 4aToi NpefocTaBaeHUs maTepuanos
cunTaetca cepTudMUMpPOBaHHANA LaTa OTNPABKM LOKYMEHTA UK, ecnu eé Her,
dakTMUecKan faTta nonyyeHus LoKymeHToB CekpeTapuaTom. 3afBUTENN LOMKHbI
OTMPaBUTL TPM KOMMM BO3PANKEHWI MO NMOYTE U, MO BO3MOXKHOCTM, KONUIO No dakKcy.

Mpu cocTaBneHUM XBO3PaKeHUA, caeayeT UMeTb B BUAY, YTO pa3bupaTtenbCcTBo B
CyZie NPOMCXOAMT NPEVMYLLLECTBEHHO B MMCbMEHHOM Buae. Cya NPOBOAMT CAyLIaHWs

125 npasuno 34 § 5 PernamenTa Cyana.
126 [Mpaswno 34 § 4 (c) PernameHTa Cyaa.
127 Cm. pasgen 2.1.20.

128 TMpasuno 38 § 1 PernamenTa Cyaa.
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B MCKNOUYUTENBHO pPeaKUX Caydaax. ITU BO3pa*KeHWUA, Kak npaBuao, ABNAKOTCA
nocnefHMMU AOKYMeHTaMu, nogarowmnmmca 3aasutenem 8 Cya. Mostomy B HUX
cneayet yKasaTb BCe OCTaBLuMecAa BOMpPOChHI.

Bo3paxeHuA 3aABUTENA AO/MKHbI 6bITb COCTaBNEHbl HA OAHOM U3 0dULMANBbHbBIX
A3blkoB Cyaa. OfHAKo 3aABUTENb MOXET NPOCUTb paspelleHuns oT MNpeacepatena
cooTBeTcTBYytOWeN ManaTbl Ha ganbHellWwee UCNONb30BaHUE rOCYAAPCTBEHHOTO
A3blKa CTPaHbl-y4acTHULUBI'®, Tpu NOAroTOBKE XOAATANCTB, 3aABUTENN AOKHbI
o0bpatutbea K Mlpakmuyeckomy pykogsodcmay o nucemeHHbIM xodamatlicmeam**®.
dopma, KoTOpyto Heobxoaumo cobatogatb Npu NOAroTOBKE XOAATAWCTB, M UX
copepkaHme usnoxeHbl B Yactu |l MpakTnyeckoro PykoBoacTeBa. KpaliHe BaXKHO,
4YTOObl KOMMEHTaPUKM BblNK PA3bOPUMBLIMKU, U PEKOMEHAYETCA, YTOObI OHWU BblN
HaneyaTaHbl. BaXKHO TaKKe, UTOObl apryMeHTbl, U3N10XKEeHHble B XoAaTalicTee, bbiin
XOPOLUO CTPYKTYPUPOBAHbI; HECTPYKTYPUPOBAHHbIE KOMMEHTapUK, He3aBUCMMO OT
TOr0, HACKOIbKO CU/IbHbI B HUX NPaBOBble apryMeHTbl, He MOTyT BbITb MCNONb30BaHbI
B Aene.

B cBomnx O6'bﬂCHEHMHX, 3aAaBUTENN O0/1KHbI OTBETUTb Ha BO3Pa*KeHUA rocyaapcrea-
OTBETYUKA O NPUEMNIEMOCTU »Kanobbl. Hanpwmep, €CNN NPaBUTENLCTBO YTBEPHKAAET,
YTO 3aABUTENb HE BbINOJIHUN TpesOBaHMﬂ 06 ncHepnaHMmM BHYTPEHHUX CpeacTs
I'IpaBOBOi;I 3aWnTbl, Ha AaHHOM 3Tane Cyﬂ,66HOI'O pa36MpaTeanTBa, MMEHHO CaM
3aABUTENb HECET 6pEMH AOKa3blBaHWUA TOrO, YTO:

CpeAcTBa MPaBoOBOi 3alWMUTbl, O KOTOPbIX FOBOPUT MPaBUTENbCTBO, 6biAn

[leNCTBUTENbHO NOTHOCTBIO MCHEPMaHbI UMW OHW B CUATY ONPeAeNeHHbIX 06CTOATEeNbCTB

[LlaHHOTO KOHKPETHOTO AeNa ABUANCH HeaAeKBaTHbIMU U HeIDHEKTUBHBIMM, @ TaKKe

UTO CyLLECTBYIOT 0COBble 0BCTOATENBCTBA, KOTOPbIE 0CBOBOXAAIOT 3aABUTENA OT 3TOI

obaszaHHoCcTMS! [...].
HecnocobHocTb 3asBuUTENA NPOTUBOCTOATb BO3pPaXKeEHNAM npaBVITEJ'IbCTBa B 4YacCTth
npnemnemocTu Kanobbl moxeT npuUBECTU K 06bABNEHUIO }Kanobbl HEI'IDMEMJ'IEMOFI B
CBA3U C HEMCYEpPNaHUEM BHYTPEHHUX CPeaCTB npaBoson 3alWnTbI. Ecan rocygapcreo-
OTBETYMK OCnapuBaeT d)aKTbI, 3aABUTENDb O0/1XKEH NPeaoCTaBUTb A0MNO/THUTENNbHYHO
MHd)OpMaLI,VIPO 1 AOKa3aTe/1bCTBa, 4yTObbI NOKa3aTb, YTO €ro sepcuna cobbITU sBNAeTCA
bonee O6OCHOBaHHOVI, 4yemM BepcCHA npasnUTeNbCTBa. B cBoto o4yepenb, eCN OTBETYUK
He OoCnapuBaeT onpeaeneHHble d)aKTbI, 3aABUTENb MOXET NPegoCTaBUTb TOJIbKO
KpaTKMl;'I oTBeT. Kpome TOro, 3aABUTE/Ib MOXET NpPeacTaBuUTb AO0NO/IHUTENbHbIE
mMmaTepunanbl, noarsepXXpaarwuwmne paHee npencrtaB/ieHHble OKa3aTeslbCTBa.
Hanpmmep, ecnn npaBMTeﬂbCTBO ocnapuBaeT TOYHOCTb UAUN codepXuMmoe
MmeanunHCKnNX 3aK}'IIO"IeHVIl;’1, AETAaNN3NPYLOUWNUX TPpaBMbl, 3aABUTENIO ChenyeT

129 nMpaswuno 34 § 3 (a) PernamenTa Cyaa.

130 EBponeiickuit Cyg no npaBam 4Yenoseka, “lMpakTMyeckoe pyKOBOACTBO MO NMUCbMEHHbIM XxogaTacTeam”
(Practice Direction on Written Pleadings), goctynHo no agpecy: <http://www.echr.coe.int/Documents/
PD_written_pleadings_ENG.pdf>. Takxe B npunoxenuu 4.

131 Akdusap (Akdivar) u dpyaue npomue Typyuu [BI1], xanoba Ne 21893/93, 16 ceHTabpa 1996, § 68.
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Nnony4nTb Hesasucmmoe meanMumnMHCKoe MHeHue, 4yTObbI NPOTUBOCTOATb aprymeHTam
npaBuUTeNbCTBA. B cBOMX BO3paxKeHUAX 3aABUTE b AOKEH TaKXKe onucatb ntobble
CO6bITMH, KOTOpble, BO3MOXHO, UMe/SIn MeCTO C MOMEHTa NoAa4yun »Kanoobbl.

TaKxe AoMKHbI 6bITb NPeAcTaBNeHbl 3aABNEHMA HA CNPaBeA/IMBYIO KOMMEHCALMIO
n pacxogbl. OHM A0/KHbI 6bITb AETaNN30BaHbl Kak MOXHO 60siee noapo6HO K
noATBePKAeHbl HEOBXOAVMbIMU AOKYMEHTaIbHbIMU CBUAETEIbCTBAaMU. Hanpumep,
MMYLLLECTBEHHbIE NPETEH3MM MOTYT BbiTb MOATBEPXKAEHDI JOKYMEHTAMM O NoTepe
3apaboTka uau goxoaa. MopanbHble UCKM MOTYT BbITb 3a40KYMEHTMPOBaHbI Yepes
MeAMUMHCKME OTUYETHI, MOATBEPNKAAOLWME CTPagaHMsA 1 cTpecc'®?. BosmelleHue
TaKMX PacxoA0B Kak 3aTpaTbl Ha npoess (Hanpumep Ha caywaHuax 8 Ctpacbypre),
TenedoH, KCEPOKC, MAM MepeBo[ MOKeT ObiTb 3anpolieHO, ecau MMmeroTca
MOATBEPXAAtOLIME AJOKYMEHTbI.

2.1.16 OtaenbHble pelieHUA 0 NPUeMaAeMocCTu

HekoTopble Aena 06bABAATCA (YACTUYHO) MTPUEMIEMbBIMUI B OTAE/bHbIX PELIEHUSAX.
B aTom cniyuae Cyz, MOXKET NONPOCUTL CTOPOHbI OTBETUTL HA BOMPOChI, NPeACTaBUTb
CBOM KOMMEHTapuu No KOHKPETHOMY BOMPOCY UM NPeACTaBUTb AOMONHUTENbHbIE
[LoKasaTenbctBal®®., Takxke Cyg MOXKeT NPOMHPOPMMPOBATL CTOPOHbI, YTO OT HUX He
TpebyeTca HUKaKOM JONONHUTENBbHOW MHGOPMALMKN UM XOAATANCTB, HO OHU MOTYT
npeacTaBuTb Ntobble AONONHUTENbHbIE AOKA3aTENbCTBA UAN KOMMEHTapUK, eciu
XoTAT. Jllobolt maTepunan, NnpeacTaB/eHHbI O4HOM U3 CTOPOH, byaeT nepeaaH Apyroim
CTOPOHE, TO/IbKO €C/IN CYZ, COYTET 3TO HEOBXOAUMbIM.

Ha atom 3tane pasbupaTenbcrsa macwtabbl gena 6yayT onpegeneHsl peleHrem
Cyaa O NpUMemieMoCTH; TO eCTb, €CAN TONbKO HEKOoTOopble U3 Kanob 6biaun
NPU3HaHbl NPMEMAEMbIMU, 3aABUTENb HE LO/IXKEH YKa3bIBATb ¥Kano6bl, NPU3HAHHbIE
HermpuMemneMbiMu, B CBOMX 3aMedaHuax no cywecrsy. [JanbHelwme xogataicrea
Mo CyLLEeCTBY, A4AOT 3aABUTENIO NMOCNELHIO BO3MOXHOCTb MOALEPHKATb CBOE AeN0
afeKBaTHbIMM AOKA3aTeIbCTBAMM U aprymeHTamu. Mo 3Toi npuunHe, 3ansuTensam
peKoMeHAYeTCA BOCMO/Ib30BaTLCA 3TOM BO3MOXKHOCTLIO, Aae ecaun Cyg cneumnansHo
He TpebyeT fasibHeNLLMX XO4aTalCTB Ha AaHHOM 3Tane.

2.1.17 ChywaHua

Manatbl Cyaa, Tak e Kak u bonblwana Manata, moryt nposoautb B Ctpacbypre
CNyWaHua no NpuemaemocTu u/Mam no cywectsy gena. XoTta B npaktuke Cyaa
NPUHATO CNpPaLIMBaTb CTOPOHbI, HACTANBAIOT /I OHWU HA YCTHOM CAyLWAHUK Aena,
TaKue cyLWaHnA NPOBOAATCA B O4eHb pefKux cnydasx. Cya, Kak npaBuao, NpuHUMaeT
peLueHne o NpoBeAEeHUM CNYLLIAHWA, eC/IN eCTb HEOBXOAMMOCTb B JONONHUTENbHbIX

132 Philip Leach, Taking a Case to the European Court of Human Rights, Oxford University Press, 2011, c. 45.
133 Xawuee u Akaesa (Khashiyev and Akayeva) npomus Poccuu, skanobbl NeNe 57942/00 n 57945/00, 24
despana 2005, § 11.
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pa3bACHEHUAX M YTOUHEHMAX, AWM ecnu Aeno umeeT ocoboe nMpaBoBoe MM
NoAuTMYecKoe 3HayeHue. [lo Hayana caywaHua CekpeTapuaT BbiNycKaeT npecc-
penus, nHbopmmupyowmin o aate caywaxma. C 2007 roga oTcaexmnsaTb npouecc
CNYLIAHMA TaK¥Ke MOXHO Yepes uHTepHeT. Cya ny6amKyeT Be6-TpaHCAALMMN CAYLLAHWIA
Ha cBoem BebcanTe,

Takue ycTHble pa3bupaTtenbcTsa TpebyOT MNPUCYTCTBUA CTOPOH WMAU UX
npeactasuTenei, U, MHorga, NPUCYTCTBMA CBUAETENEW M 3KcnepTos. lepeg
Hauasom caywaHusa Cya NpocuT npeactaBuTens 3assuTens NpeacrasuTb CBOM
YCTHblE MOKa3aHUA B NMcbMeHHON Gopme, ¢ Lenblo obecnedeHuns nepesoaa. Takoe
npeasapuTesibHOE NpeAcTaB/eHNe YCTHbIX MOKa3aHWI He ABNfeTcA 065a3aTeNbHbIM,
HO pekomeHayeTcsa ans obnerdeHuns nepesosa. Cya Takxe NPoCUT NpeacTaBuTens
3anBUTE/IA NPEAOCTaBUTb MOJHbIA CNMCOK MMEH NNLL, KOTOPble ByayT NPUCYTCTBOBaTbL
Ha CNyLaHUK CO CTOPOHbI 3aABUTeNA. Kak Bbl10 cKa3aHo paHee, Cya TpebyeT, 4Tobbl
3aaBUTENA NPeACTaBnAN aABoKaT. Cya Tak:Ke MOXeT N03BOIUTb 3aABUTENIO CAeNaTb
AOMONHUTE/IbHbIE 3a8B/IEHUA OT CBOEro MMeHU™ >,

B peHb cnywaHua lMpeacesatens cooTBeTcTBytowen Manatbl, Kak npasuno,
NPOBOANUT KOPOTKYO HepopMasbHYo BCTpedy Ana MHGOPMMUPOBAHUA YHAaCTHUKOB
o npoueaype. Ha cnywaHum npeactasutento 3assuTens obbldHO gaetca 30 MUHYT,
4yTObbl NPEeaCcTaBUTb CBOW YCTHbIE aprymeHTbl, nocae Yyero 30 MUHYT JaeTca Ha
OTBET CO CTOPOHbI MPABUTE/IbCTBA FOCYAAPCTBA-0TBETUMKA. CobNtoaeHMEe AaHHbIX
BPEMEeHHbIX PaMOK KpaliHe BaXKHO, TaK Kak lMpeaceaatens ManaTbl MOXET OCTAaHOBUTb
BbICTyMatoLero no ncredeHnmn 30 MUHyT. Mpu YyCTHOM BbICTYNAEHUM NpeacTaBuTeNb
3aABUTENA AOMONAHAET NMUCbMEHHbIe NMOKa3aHWA U OTBEYaeT Ha BOMPOChI, 3apaHee
oTnpasneHHble emy Cygom. CyabM MOryT 3agaBaTb BOMPOCHbI MOCAe TOro Kak
BbICAYLIaHbl YCTHble aprymeHTbl. MHoraa Cya npepbiBaeT 3acegaHune Ha 10-15 munyt
[N15 TOro, YTo6bl CTOPOHbBI MOF/IM NOLFOTOBUTL CBOM OTBETbI. [locne BO306HOBNEHMA
CAYLWaHWA NpeacTaBUTeNAM 3aABUTENA U roCyfapcTBa-oTBeTYMKa fdaétca no 10
MWHYT, 4TOObl OTBETUTb HA BOMPOCHI CyAel U 06paTUTLCA C BbICKA3blBaHUAMM K
onnoHeHTy. CTOPOHbI MHGOPMUPYIOTCA O PeLLEHUM CYAa NO3KeE, He B ieHb CAYLIaHKA.

HecmoTpsa Ha To, YTO CAyWaHMA OTKPbITbI AnA Ny6aunku, (Bonblwas) Manata moxer
MPUHATL pPelleHne, No CBOeMy YCMOTPEHMIO MAKX MO 3anpocy OA4HOW M3 CTOPOH
Unn N60oro Apyroro CBA3aHHOIO C AENOM ULA, O JINLEHUN MYBAUKN U CPEaCTB
MaccoBOW MHPOPMALMK, MOSHOCTLIO UM YaCTUYHO, BO3MOXHOCTU NPUCYTCTBOBATb
Ha CNyLWaHUK, UCXOAA U3 COOBPaXKeHMit Mopanu, 06LLECTBEHHOTO NMOPAAKA U 3aLLMThI
TalHbl YaCTHOMN KU3HNE,

134 Esponeiickuii Cyg no npaBam Yenoseka, Be6-TpaHCAALMM CAYLWAHWIA, AOCTYNHO no aapecy: <http://www.
echr.coe.int/Pages/home.aspx?p=hearings>.

135 Cm., Hanpumep, XapmmaH (Hartman) npomue Yewckoli Pecny6auku, »xanoba Ne 53341/99, 10 utons 2003, § 8.

136 [paBuno 63 PernameHTa Cyaa.
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2.1.18. YcraHoBneHUe paKTUUeCcKux obcroaTtennbcts
a) MonHomouunsa Cyaa no ycraHoBneHUIO GpaKToB

B 6onbwuHCcTBE cnyvaeB ¢akTbl MO XKanobe yKe yCTaHOB/EHbI
HaUMOHaNbHbIMM cyaamu. B aTtom cnyyae obsasaHHoctu CTpacbyprckoro
CyAa 06bI4HO OrpaHNYMBALOTCA NPOBEPKOM TOTO, COAEPHKAT /IN U3NOKEHHbIE
daKTMueckne obcToATENBCTBA PE3Y/bTAT, COOTBETCTBYHOLWMI TpeboBaHMAM
KonBeHuMn'®. Cyp He pa3 YETKO yKasbiBaa Ha TO, YTO OH:

YYTKO OTHOCUTCA K CBOEW BCMOMOraTesibHoi POIN N JONKEH NPOABNATL OCTOPOXKHOCTD,

NPUHUMan Ha ceba ponb cyaa UM TpubyHana NepBOM UHCTAHUMW, ecv TaKoBas

HeunsbexHa npn paccMmoTpeHnmn obcTonTenbCTB KOHKpPEeTHOoro gena. B cny4vanx, Korga

[,eN10 y)Ke paccmMaTpyBanoCh B PamMKax HaLMOHabHOW NPaBOBOM cuCTeMbl, 3agadent

Cyfa He ABNAETCA 3aMeHa OLEeHKM GaKToB, AAaHHON MECTHbIMM CyAamu, COBCTBEHHOMN

oueHkol ¢akToB. Kak NpaBuio, HauMOHa/bHble CyAbl AOMKHbI CaMOCTOATENIbHO

NPOU3BOAUTL OLEHKY MOJIy4EHHbIX MMU [0Ka3aTe/ibCTB. HECMOTpﬂ Ha TO, 4YTO Cy,q

He CBA3aH BbIBOAAaMWM HALUMOHANbHbIX CY40B, 4N1A TOro, 4yTo6bI YBECTU ero B CTOPOHY

OT CAENaHHbIX MMM BbIBOAOB, KaK Npasuio, Heobxoanmbl ybeantenbHble foBogbl. C

y4yeTom HeO6X0ﬂMMbIX M3MEHEHMIN Te e camble NPUHLUMMbI NPUMEHAKDTCA B CUTYaL MK,

KOraa Aeno 3aaBuTenAa He pacCMaTpmMBanoChb HAUMOHAIbHbIMU CyAammn U3-3a TOTO, YTO

opraHamu MpoKypaTypbl He 6blI0 YCTAaHOB/NEHO [AOCTAaTOYHbIX [1OKAa3aTenbcTs Ansa

nepegayn gena B cya. Tem He MeHee, eCiM BblABUHYTbIe 3aaBUTENEM obBUHEHMA

CBA3aHbl C HapylweHuamu ctateit 2 u 3 KoHseHuuu, Cya ob6a3aH nposectn ocobo

TLATE/IbHYIO NMPOBEPKY, HECMOTPA Ha TO, YTO PAZL NpoLesyp U paccnefoBaHue yxe

NPOBOAUNMUCL HAa MECTHOM ypoBHe!,

OTctopa cnepyeT, 4To Npu onpeaeseHHbIX 06CcToATeNbCTBAX, U OCOBEHHO
B KOHTEKCTe HapyweHui ctateit 2 u 3, Cya, He Konebnscb, NpMMeT Ha
cebs ponb NepBoOM MHCTAHLMM W YCTAHOBUT ocnapuBaemble daKkTbl. Takue
obcToATeNIbCTBA MOTYT MPeAcTaBaATb COBOM CUTyauuu, Koraa MecCTHble
BJ1aCTU He NpoBeiv 3G HEKTUBHOIO pacciefoBaHUsA 0OBUHEHUI B }KECTOKOM
06palleHnn, UAM KOrda OHM He HaKasanuM BWMHOBHbIX. [locTaHoBNeHMe
no peny Adanu (Adall) npomue Typuuu®®, npounTUpOBaHHOE Bbille,
LEeMOHCTPUpPYeT, YTO Npeanonaraemoe OTCYTCTBME [OKa3aTeNnbCTB, M3-3a
KOTOPOro MecCTHble B/IaCTU He MO BO3bYAWTb Yro/I0BHOE Ae/0 NPOTWB
NPUYACTHBIX K }KECTOKOMY 0BPaLLEHMIO INLL, HE CTAHET NPenAaTcTBMEM AAA
Cyaa npv paccnefoBaHny 06BMHEHMI NO COBCTBEHHOM MHULMATUBE, €C/U
npoBeAeHne pacciea0BaHUA ONpPaBAaHo NPV TakMx obcToAaTenbcTBax. bonee
TOro, HE3aBMCUMO OT Pe3y/bTaTOB PAaCCMOTPEHUSA Ae/ld Ha HaLMOHAbHOM
YPOBHE, NPUBAEYEHUA K YTO/IOBHOM OTBETCTBEHHOCTW MW ONpaBAaHUA L,

137 Cm. Paul Mahoney, “Determination and Evaluation of Facts in Proceedings Before the Present and Future
European Court of Human Rights”, 8 Mainly Human Rights: Studies in Honour of J. J. Cremona, nog, pea.
Salvino Busutil, Fondation Internationale Malte, 1999, cc. 119-134.

138 Adasnu (Adali) npomus Typyuu, anoba Ne 38187/97, 31 mapra 2005, § 213.

139 Tam xe.
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NPUYACTHBIX K *KECTOKOMY 0b6palleHuto, AaHHble $aKTbl He 0cBObOXKAAOT
rocyfapcTso OT npeaycMmoTpeHHoro KoHBeHuuelt 06s3aTenbctBa Hectu
OTBETCTBEHHOCTb 33 /lobble MOBPEXAEHUs, OOHAPYKEeHHble Ha Tene
4yenoBeKa BO BpPeMA OCBODONAEHWA ero us-nog cTpaxu. Hanpumep,
no ameny Pubumy (Ribitsch) npomue Ascmpuu'®®, Cyn oTMETMA, 4TO
nonunuenckme, AKO6bI HecyLLMe OTBETCTBEHHOCTb 3a KECTOKOE obpalleHue,
6blAM  OnNpaBAaHbl CyAOM M3-33 BbICOKOTO CTaHZApTa A0KasblBaHMS,
npeaycMOTPEHHOIO HaLMOHANbHbIM 3aKOHOAATE/IbCTBOM. B cBA3M € 3TMM
Ctpacbyprckumii Cyg, yKasas, 4To MeCTHbIM cya npuaan 6onbloe 3HaYeHne
06BACHEHMIO MOACYAMMBIX O TOM, YTO TE/IECHbIE MOBPEXAEHUA 3aABUTENA
CTa/n pe3ynbTaToM MageHusa U yaapa o ABepb aBTomobunsa. EBponenckuii
Cya, Hangs faHHble 06bACHEHWA HeybeaUTEeNbHbIMKW, MOCYUTA, YTO AaXKe
€C/N -H PMbUTY ynan BO Bpemsa NepemBurKeHUsa NoL 3CKOPTOM MOAULLUM,
3TO 6b1710 Obl HEMOMHBIM, @ MOCEMY HEAO0CTAaTOYHbIM OBBACHEHMEM TOTO,
Kaknm 06pasom OH nony4vmn nospexgeHmast,

B cneayouiem pasgene paccMaTpuBaloTCA 0KasaTesbCTBa M METOAbl,
npumeHsemble Cyaom AN ycTaHOB/AeHUA (aKTUYECKMX 06CToATeNbCTB
nena.

b) CaywaHua nam mmccum no yctaHoBAeHUI0 HpaKTUUECKUX
obcToAaTenbCcTB

Cys, MOXeT NpoBOAWUTb 3acefaHMA UAU MUCCUW MO YCTaHOBAEHUIO (aAKTOB
COOTBETCTBMM CO cTaTbelt 38 § 1 (a), npeaycmaTpuBatoLLei:

Ecnu Cyp 06basasaeT skanoby npuemaemoi, 7o [oH] npogoskaeT paccMoTpeHue aena
C y4acTMem npeacTaBuUTeNeil 3aUHTEPECOBAHHbIX CTOPOH M, €C/IM 3TO HeobBX0AMMO,
OCYLLECTBAAET UCCIEA0BaHNE OBCTOATENLCTB Aena, AN IGGEKTUBHOTO NpoBeseHUs
KOTOPOro 3auMHTepecoBaHHbIMM [OCYAapCTBaMM CO3AAIOTCA BCe HEObXOAMMble
ycnosus.

bonee Toro, MpunoxeHne Kk PernameHTy Cyaa npeaycmatpusaeT npoueaypy
NpoBeAeHUs TaKWUX 3acefaHui U peryivpyeTt nosBeneHue MX Yy4acTHWMKOB. B
cootBeTcTBUM C [Mpasunom 1 § 3 NMpunoxkeHnsa Kk PernameHty Cyaa,

nocne o6bABAEHUA ¥Kanobbl NPUEMNEMON A7 PACCMOTPEHUs NO CYLLeCcTBY UM, B
MCKNIOUNUTENBHBIX CAYYasnX, A0 BbIHECEHUA PeLeHNA O NPUEMIEMOCTH Kanobbl Ans
paccmoTpeHus no cyuiecTsy Manata Bnpase Ha3HauYNUTb OAHOIO UM HECKO/IbKUX CBOMX
UNeHoB UK Apyrux cyaein Cyaa B KauecTse ee NpeAcTaBUTENA UAN NpeacTaBUTenei
C Lle/Iblo MPOBesEeHNA NPOBEPKU 06CTOATENLCTB, NPOBeAEHMA cyae6HOro cneacTams
Ha MecTe UAU NONYyYeHNs A0Ka3aTeNbCTB MHbIM 06pa3om. ManaTta BNpase Ha3HAYUTb
TaKxe n11060e NNLO UM OpraHM3aLMIo AN OKasaHUA COAENCTBUA 3TON Aenerauuu
TaKMM 06pa3om, KaKUM MPeSCTaBUTCA NOAXOAALLMM.

140 Pubumy (Ribitsch) npomus Aécmpuu, sxanoba Ne 18896/91, 4 nekabps 1995.
141 Tam e, § 34.
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CyZ, MOKeT NPUHATb pelleHne O NPOoBeAeHUM CAyLWaHMA NO YCTaHOB/IEHUIO
baKTUYeCcKMx 0b6CTOATeNbCTB Aena No COOBCTBEHHOW MHWUMATMBE, OAHAKO M
3aABMTeNN MOryT nonpocuTb Cya 06 3Tom. TakMe 3anpochl 3aABUTENEeN AO/IKHbI
6bITb 060CHOBAHbI, Y A0MKHbI 06BACHATL KAKMM 06pa3oM NpoBeseHMe CAyLLIaHKA
NMOMOXKET YCTaHOBUTbL GaKTbl MO Aeny. 3asBUTENM TaKKe LO/IKHbI NPeaoCTaBUTb
CMWCOK cBUAeTenen smecte ¢ MHPopmaumel o TOM, KakMm obpasom OHMU
CBfA3aHbl C paccmaTpmMBaeMbiMu cObbITUAMM. M0 Kanobam O HapyLIeHUAX CTaTbu
3, TaKMUMU CBUAETENAMMN MOTYT BbITb BUHOBHbIE B }XECTOKOM 06palleHnn, Bpauu,
NpoBoAMBLIME MEANUMHCKMIA OCMOTP 3aABUTENA, OpraHbl CNeAcTBMA, BHUMAHUIO
KOTOPbIX NPEACTaBAANNCD 0OBUHEHMA B })KECTOKOM 0BpaLLEeHNM, a TaKKe o4eBUALbI
npovclueaLero.

Ecav Cyp, npumeT peLleHne 0 NpoBeAEeHNM CNYLWAHMA MO YCTAHOBNEHMIO HaKTUYECKMX
06CTOATENLCTB Aena, MHTEPecbl 3aABUTENs BO BPEMS CAYLWAHUA [OMKEH
NpeACcTaBATbL a4BOKAT, CMOCOOHbIN 33/1aBaThb CyLLECTBEHHbIE BOMPOCHI M alEKBATHO
JonpawuneaTtb caugeTteneit. [loBoNbHO YacCTo MPU NPOBEAEHUM TaKUX CAYLWaHUN
CTOPOHaMWM NPeACTaBAATCA paHee He nepefasaslunecs B Cya LOKYMEHTbI, TO3TOMyY
npeacTaBuTeNb 3aABUTENA SO/IKEH BbiTb CNOCOBEH M3YUUTb TaKMe LOKYMEHTbI B
KpaTyalilume CPOKM U HA UX OCHOBaHUKM GOPMY/IMPOBaTb HOBbIE BOMPOCHI.

CUHXPOHHbIN MNepesBos MNpW MNpOBeAeHUU CAylaHWM OopraHM30BbIBaeTCA
Cekpetapuatom Cyaa, M BCe COOTBETCTBYOLWME pacxodbl noskatca Ha Coset
EBponbl. [Mocne npoBeAeHMA CYLLIAHUA CTOPOHbI NOAYYatoT NOAPO6HbINA NPOTOKOA
1, KaK NpaBu/o, MOryT npeaoctasnath B Cyd CBOM Aa/ibHeNLMe KOMMEHTapUn Uan
3aMevyaHusA Ha OCHOBaHWM MOJIYYEHHO UMW BO BpeMA CayLwaHusa nHdbopmaumm.

BaxHO [06aBWTb, YTO CAYWAHWA MO YCTAHOBAEHWUIO GAKTOB OTHOCUTENbLHO
penKu, Yacto m3-3a 6onblioi 3aHATocTM Cyaa. Kpome TOro, HU CBUAETENU, HU
NpaBUTENbCTBEHHbIE YUHOBHUKM He 06A3aHbl MOCEeLLaTb CAYLLIAHMA MO YCTaHOBAEHMIO
dakToB. CNylaHWaA No ycTaHOBAEHMIO GAKTOB Kak NPaBu/Io TPeBYIOT 3HAUUTENbHbIX
MaTepuasibHbIX 3aTPaT, MOCKO/IbKY B HWX 334€eMCTBOBaHbI HECKO/IbKO CyAei, Y4eHoB
CekpeTtapuvaTa 1 NepeBoaUMNKOB.

HecmoTps Ha 3T1 npobaemsl, Cya npoBen pag, cyLwaHnin  MUCCUIA MO YCTaHOB/IEHUIO
¢dakToB. Hanpumep, B gene Jaseidos (Davydov) u Opyaue npomus YKpauHei**?,
Oenerauma Cyna npefnpuHAIa MUCCUIO MO YCTAHOB/IEHUIO GAKTOB B 3aMKOBYHO
KOJIOHWIO, B KOTOPOM OTObIBaNM 3akaoueHne 13 3anasuTenein. OHM yTBEpPXKAANM,
yTO ABaxAabl, B 2001 1 2002 rogax, TropbMa ncnonb3oBanack Ana ydyeHnit OMOHa,
NpoBeAEeHHbIX NoA, HabntoAeHMEM TIOPeMHbIX BaacTell. Mpu 3TOM 3aKNOYEHHbIE
NoABeprasnch KecTtokomy obpalleHunto. HeKoTopble M3 3aKNHOUYEHHbIX CTPAAAIN
OT Cepbe3HbIX TPaBM, BK/IOYAA Mepesiombl KOCTEW, Pa3OpBaHHbIE CYXOXUUA,

142  [Jassidos (Davydov) u dpyaue npomus YkpauHsl, anobbl NeNe 17674/02 n 39081/02, 1 uons 2010.
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COTPACEHME MO3ra U TPaBMbl MO3BOHOYHUKA. KpOome TOro, 3aaBUTENN YTBEPKAANN,
yTo ObLMe YyCNOBUA B UCMIPABUTE/IbBHOM YUPEXAEHUN KpaliHe Mioxue B CBA3U C
nepenoHEHHOCTbIO, OTCYTCTBMEM HaA/IeXKaLLEro PaLMOHa, IeYEHUA U OTOMNNEHMS,
a TaK)Ke MpPOM3BOJIbHbIM WMCMNO/Mb30BAHMEM AUCLMUNAMHAPHbBIX HaKa3aHUW
3aKN0YEHMEM B OAMHOYHOM Kamepe®. Cya nocTaHOBW/ NPOBECTM CAYLIAHWA U
MHCNEKLMIO CeAyoWwnx NOMELEHNI U OKYMEHTALMM B 3aMKOBOM KoloHuu: (1)
Kamepbl U U30ATOopbI; (2) MeguunHCKMe nomelleHun; (3) CNUCKU 3aKNHYEHHDIX;
(4) peructpbl »Kanob, HanpaBJEHHbIX 3aKAHOYEHHbIMW MECTHbIM BEAOMCTBAM
n B oduc MeHnpokypatypbl; (5) peructpbl MegUUUHCKUX Kanob; (6) pernctpol
OZMHOYHbIX 3aKNHOYEHNI; U (7) perncTpbl AUCLUNANHAPHBIX CAHKLMI, NPUMEHEHHbIX
K 3aasutenam®, [pyroi npumep MOKHO HaTh B aene Unacky (llascu) u dpyaue
npomue Mondasuu u Poccuu'®. Tlocne paccmMoTpeHusa Kanob O KecToKom
06palLEHMM U YCNOBUAX COAEPKAHUA B TIOPbMax, NpoTuBopeyawnx KoHBeHUUH,
yeTblpe cyapu Cyaa npeanpuHAAN noceleHne CnopHoi 30Hbl NpuaHecTpoBba ¢
Le/blo YCTaHOBEHUA 0BCTOATENbCTB fAena, rae 6bliv NpoBefeHbl CAyLWaHUA Ha
TeppuTtopun Muccun OBCE B Monzose, B Tiopbme Tupacnons, u B LUTab-KkBapTupe
“OnepaTnBHOM rpynnbl POCCUMNCKNX BOWUCK B MPpUAHECTPOBCKOM pernoHe Pecnybamkm
MongoBsa”. B kKauecTse cBuAeTes1Iei BbICTYNanv 3aABUTENM, NOUTUYECKUNE AEATENN,
[LO/KHOCTHbIe ivua u3 MongoBbl, NPeaCcTaBUTENN MEHUTEHLMAPHOW CNyKb6bl B
Tupacnone v odpuLepbl POCCUNCKOM apMmum,

c) NpuemnemocTb f0OKa3aTeNnbCTe

Y Cyga oyeHb AnbepanbHOe OTHOWEHME K MPUEeMNEMOCTM [O0Ka3aTesNbCcTB; OH
NPUMEHAET CUCTEMY CBOBOAHOW OLEHKM A0KA3aTenbCT8, W MOITOMY HU OAHO W3
[l0Ka3aTenbcTe! He ABAAETCA HempuvemnembiM, M BCe CBMAETeNIM MOryT AasaTb
nokasaHua. CyZ NPoACHWUA AaHHbIA NOAXOL B MOCTAaHOBAEHWUMU MO Aeny MpaaHdus
npomue CoeduHéHHoz2o Koposeacmeaa, yKkasas, YTo OH:

He CBA3aH YKECTKMMM NpaBWiamy B OTHOLIEHWM [OKA3aTeNbCTB B COOTBETCTBUM
¢ KoHBeHuuel M 06WMMM MNpUHUMNAMU PabOoTbl MEXAYHAPOAHbLIX OpraHos
yperynampoBaHus cnopos. [111 Toro 4To6bl ya0BNETBOPUTL COBCTBEHHbIE TpeboBaHuUA,
CyA, UMeeT NpaBo nosaraTbCA Ha AOKa3aTesbcTBa N06Oro BMAA, B TOM YuC/Ie, Ha
Te, KOTOpble OH CYMTAET UMEILMMU OTHOLIEHWUE K AeNy, T.e. Ha AOKYMEHTbI UAn
NoKasaHua, NPeACTaBAeHHbIE MPABUTENbCTBAMM, HE3aBUCMMO OT TOFO, ABAAKOTCA
MM OHW OTBETYUKAMM WAU 3aABUTENAMM, MW HA MOKAa3aHWA, MOJy4YeHHble OT
NPaBUTENBCTBEHHBIX YUPEKAEHWUI UNU ODULMANBHBIX ANLE,

143 Tam xe, §§ 11-20.

144 Tam xe, § 198.

145 MUnacky (llascu) u dOpyaue npomue Mondasuu u Poccuu [B[], sxanoba Ne 48787/99, 8 uions 2004.

146 HenocpeacTtBeHHoe paccneaoBaHue Mnacky u gpyrue npotus Mongasum u Poccum 10-15.03.03, npecc-
penwus EBponeiickoro Cya no npasam YesnoBeka, onybankoBaHHbI 18 despans 2003.

147 Cm., Hanpumep, Havosa (Nachova) u dpyaue npomue Gonzapuu [61], »xanobbi NeNe 43577/98 n 43579/98,
6 uions 2005, § 147.

148 MUpnaHdus npomus CoeduHéHHo2o Koponeecmea, wanoba Ne 5310/71, 18 aHsapsa 1978, § 209.
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bonee TOrO:
Cya, ABnAAcb pa3paboTyMKom COGCTBEHHOW MpoLeasypbl M CBOUX COBCTBEHHbIX
npasun [] nonb3yeTcsa noaHown CBOﬁO,D,OVI B OUEHKe He TOJIbKO Nnpuemaemoctn u

OTHOCMMOCTU [0KA3aTeNbCTB, HO M 3HAYMMOCTM KaMKAOrO PaccMaTpuMBaemoro Um
[OKasaTtesibeTeal®’.

StoT nM6epaanb|171 noaxon Cyp,a K NpunemnemocCcts AOKa3aTeNnbCTB ABNAETCA
Hen3beKHbIM, TaK KaK Mo MHOMMM Aenam O HapyLleHMAX NpaB Ye/ioBeKa CyllecTsyeT
BMO/IHE MOHATHbIN HeAOCTaTOK NPAMbIX AOKasaTenbcTs. [na mexayHapogHoro
CyAa, pPacnonoXeHHOro BAaszieke OT MecCTa npoucllecTtsma, Npu oueHKe npAmMbIX
OO0Ka3aTe/IbCTB BO3HUKAKOT HensbeXKHble TPYAHOCTHU, U NO3TOMY ero peweHunAa
OO/TKHbI NTPUHUMATLCA Ha OCHOBaHUU NpeaCcTaB/IEHHbIX CTOPOHAMUM A0KA3aTENbCTB.

MNepepn Tem, Kak Cya NpUMET pelleHre B COOTBETCTBUM CO cTaTbei 3 KoHBeHLMK Mo
»Kanobe KecTokom obpalleHnKn, OH AOMKEH CHayasna yCTaHOBWUTb 0B6CTOATENbLCTBA
Oena, a MMeHHO, 06OCHOBAaHHOCTb OOGBWMHEHWUM, BbIABMHYTHIX 3aABUTENEM, WU
06CTOATENIbCTBA, MOCYKMBLUME OCHOBOW AnA 3TUX 06BMHEHMN. Cya, oXuaaert ot
3anBUTENA NPeACTaBNeHNA A0KA3ATEbCTB B MOALEPMKKY CBOUX yTBEPKAeHUI. Ecam
3anBUTE/Ib HE B COCTOSIHUW MPEACTaBUTbL A0Ka3aTenbcTsa, Cyd, MOMKET NOAYYUTb UX
Nno cobCTBEHHOM MHULMATUBE, TMBO HanpPaBMB 3aNpPOC NPaBUTENLCTBY rOCY4apPCTBa-
oTBETYMKA, MMBO NONYYMB AOKA3aTENbCTBA Ha MecTe. TUMbl AOKA3aTeIbCTB, KOTOPble
MOryT ObiTb npuBedeHbl ANnA 06OCHOBaHWUS Kanob O KecTokom obpalleHun,
BKIIOYAIOT (HO He OrpaHMYMBAlOTCA) MeAMLMHCKME U cyaebHOo-MeanuMHCKue
3KCMepTU3bl, PEHTTEHOBCKME CHUMKM U Apyrue Nofo6HbIe MeaUUMHCKME LOKYMEHTbI,
noKasaHus ceugetenei, dotorpadum, NPOTOKObI 3a4ePHKaHUA, OTYETbI, COBpaHHble
MeXNpaBUTeNbCTBEHHBIMMU U HENPABUTE/NIbCTBEHHBIMMW OpPraHnU3aumMAMU, a TaKXKe
[LOKYMEHTbI, MOKa3blBaloOLWMeE, YTO YTBEPIKAEHUA 3aABUTENA O KECTOKOM obpalleHnn
6blAV f0BeAEeHbl A0 CBEAEHWA HALMOHA/NbHbLIX BAACTei. ITW TUMbl JOKA3aTeNbCTB
ByayT pacCMOTPEHbI HUMKE.

i) MeauumnHCcKue aoKasaTenbCTBa

Ecnv 06BUHEHMSA B }KeCTOKOM 06palLlleHMM 0CnapuBatoTca, BbIBOAbI MeAULMHCKUX
OCMOTPOB MNpeAcTaBAatoT coboi Hambonee obbeKTMBHbIE U ybeauUTenbHble
[O0Kas3aTenbcTsal™. B cBA3M C 3TMM 3aABUTENN OONXKHbI YUYUTbIBATb, YTO MMEIOLLMM
Haubonbwee 3HA4YeHUe BUAOM MEAULUHCKUX [0KA3aTeNbCTB ABAAOTCA
[0Ka3aTenbCTBa, MOJiyYeHHble He3amennuTeNbHO WAM BCKOpe nocae Toro,
KaK 3aABMTENb MOABEPrcA ecToKoMy obpalleHuio, U NnoaTBep)KAatolwme ero
yTBEP}KAEeHMA. Ha NpaKTMKe 3TO 06bIYHO 03HAYaeT, YTo MeAMLMHCKMe A0Ka3aTe1bCcTBa
[OO0/BKHbI BbITb MOAYYEHbI NOC/Ie 0CBOBOMXKAEHNA 3aABMTENA U3-NOA CTPAXKM, TaK KaK
ecToKkoe obpalleHure Yalle BCero npoucxoauT MMEHHO B MeCTax 3aK/llyeHus.

149 Tam xe, § 210.
150 Cm. David Rhys Jones and Sally Verity Smith, “Medical Evidence in Asylum and Human Rights Appeals”, B
International Journal of Refugee Law, Tom. 16, 2004. cc. 381-410.

71



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

370 06ycnoBAEHO TemM GaKTOM, YTO 3aABUTENO HEOBXOAMMO YCTaHOBUTL NPAMYIO
NPUYMHHO-CNEACTBEHHYIO CBA3b MEMKAY MOJTyHeHHbIMMU TENECHBIMMU NOBPEKAEHNUAMM
n bakTom npebbiBaHUA NOL KOHTPOAEM rocygapctsa. Moatomy, Yyem gosnblie
3aABUTEb OKMAAET OKa3aHWA MeAMLMHCKOM NOoMOLLM, TeM CAOXKHee byaer
[l0Ka3aTb TO, YTO TPaBMbl 6biN MOYYEHbI BO BPEMA HAXOXAEHUA MOA, CTPaKen
MK CBA3aHbI C HUM. ECNKM 3aABUTENIO YAAN0Ch YCTAaHOBUTL TO, YTO €ro Uau ee
TpaBmbl 6blM MONYHEHbI BO BPEMA HAXOXKAEHWA MOA, CTPaXKel B rocy4apCTBEHHOM
MCNPaBUTENbHOM yupeskaeHun, 6pemsa [AOKasbiBaHWA MO OMNPOBEPIKEHUIO
06BMHEHUI UAKN JOKA3bIBAHMIO TOTO, YTO NPUMEHEHME Cubl 6bl10 060CHOBaHHbBIM
M NPOMNOPLMOHANbHBIM MPU PacCMaTpPMBaeMbIX 06CTOATENIbCTBAX, MEPEXOAUT Ha
rocyfapcTBO-0TBETYMKA. Bonee TOro, 41A A4EMOHCTPALMM TOFO, YTO BHYTPEHHME
CPeaCTBa MPaBOBOW 3aLLMTbI MCUEPMAHDbI, TAK}Ke OYEeHb BaXKHO, YTO6bI 3aABUTENb
KaK MOMHO CKopee nocsie npouclueaLwero, Npu obpaLLeHnn ¢ 3aaoboi K BAacTam,
NOAEAMNACA C HUMM 3TUMM AOKa3aTeNbCTBAMU. ITM BOMPOCHI PacCMaTPMBAOTCA
HWXXe, Npu o63ope npeueaeHTHoro npasa Cyaa.

KaK yKa3blBanocb Bbille, Hanbosee 3HaYMMbIM MEANLMHCKMM [0Ka3aTe/IbCTBOM
ABNAETCA MEAMUMHCKOE 3aK/NlYeHMe, COCTaBNEHHOe Cpasy e Mo OKOHYaHWUK
nepuoaa HaxoMAEeHUA Mo, CTPaXel, B TeueHMe KOTOpOoro /MLO noasepranoch
»ecTokomy obpauieHuio. O4HaKo B HEKOTOPbIX C/ydadXx 3asaBMTEINM MOTYT He
MMETb BO3MOMHOCTU NPONTU MEeAULIMHCKUIA OCMOTP nocsie ocBoboxaeHus. bonee
TOr0, MOTYT BO3HWKHYTb NPo6aembl, CBA3aHHbIE C COCTAaBAEHUEM MEAMULMUHCKOro
3aK/II0YEHNA, BO BPEMA HAXOMAEHMA NMua noj cTpaxen. Hanpumep, ecnu
MeAULMHCKMIA OCMOTP 3aAaBMUTENN NPOBOAM/CA B MPUCYTCTBMU MOJULENCKUX,
TO 3aABUTENb MOT 6bITb CAMLLIKOM 3anyraH, 4Tobbl nponHboOpMMpoBaTh Bpaya o
CTEMEHN WUAM MPOUCXOMKAEHUN MONYUYEHHBIX UM MOBpeEXAeHUA. MeauumnHcKue
OCMOTpPbI M BpayebHble 3aK/04YEHMA, COCTaB/IeHHbIe B XO4e TakKMX OCMOTPOB,
MHOrAa MOryT BbITb OYEHb KPaTKMMM M MOSTOMY HECMOCOBHbIMM NMOATBEPAUTL UM
OMPOBEPrHYTb YTBEPXKAEHWNA 3aABUTENA O MeCToKom obpalieHuun®™, Hanpumep,
8 Aene dny4u (Elgi) v apyrme npotne Typuumn 6b10 OTMEUYEHO, YTO “KONNEKTUBHbIE
MeAMUMHCKME OCMOTPbI 3aABUTENEN nepes, A0CTaBKOM K NPOKypopy MoryT 6biTb
onucaHbl TONbKO Kak 6ernble 1 noBepxHoCcTHbIEe [...], nosTomy Cya He npuaaer um
60/1bWWOro 3HauyeHna™”, AHanornyHo, no geny Oyvenxoe (Ochelkov) npotns Poccun,
Cya o6Hapy»Kun HapyLlleHue no ctatbe 3 KOHBEHLMK, MOTOMY YTO OH 6bia

HeA0BOMEH KAaYyecTBOM MEAWLMHCKOM 3KCMepTusbl, NPoBefEHHON B Xxoae
pasbupatenscrBa. Takxe He octanca 6e3 BHUMaHuA Cyaa v TOT GakKT, uTo, XOTA
cnefoBaTeNIM Ha3HauYUAM MeauLMHCKoe obcneaoBaHue 3anasutens 8 Gpespane 2003

151 Cm. Camille Giffard, The Torture Reporting Handbook: How to Document and Respond to Allegations of
Torture within the International System for the Protection of Human Rights, Human Rights Centre of the
University of Essex, 2000.

OHnaiiH Bepcua PykosogacTea: http://www.essex.ac.uk/torturehandbook/handbook%28english%29.pdf.

152 3nayu (Elgi) i u dpyaue npomue Typyuu, »anobbli NeNe 23145/93 1 25091/94, 13 Hoabpa 2003, § 642.
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roza, a 3aTem OnpoCU/IN 3KCNepTa, NPOBOAMBLLEro 3T0 obcnesoBaHue, aKcnepTa

HWKOTAQ He NPOCKUAMN BbIABUTL MPUUYMHY TpaBm 3asasuTens. [...]Takum obpasom, Cya

NPWLWEN K BbIBOAY, YTO YCUAUA ciepoBaTeneit 6biin HanpasaeHbl cKopee Ha bbicTpoe

npeKpaLieHve NPpoM3BOACTBA MO AeNy NoCnewHbIM U HebpexXHbIM 06pasom, Yem Ha

TLWATENbHYIO NPOBEPKY MO CYLLECTBY anobbl. [...] B cA3u ¢ atum, Cya cuutaer, uto

MHEPTHOCTb CIeA0BaTeNA U HeKeNaHUe UCKaTb NOATBEPIKAAIOWME [OKa3aTeNbCTBa

MCK/IIOYAET CO3/iaHNe HAAEKHOM M TOUHOM 3anmcu cobbiTuii 14 1 15 despans 2003153,
B 3TOM KOHTEKCTe nonesHo cBepuTbCa co CTaHAapTaMVI cogepxaHuAa noa CTpa)KeVI
B MNOANLUKN, NPUHATBIMK EBponenckum KomuteTom no npeaynpexkaeHuto nbiToK
M 6ecyYesioBeYHOro MM YHUMKAIOLWETO AOCTOMHCTBO 0OpaLLEHMA UKW HAaKa3aHUA.
B cooTBeTcTBMM C 3TUMMU CTaHAapTamu, Bce megnUMHCKME OCMOTPbI OO0/1XKHbI
nposoanTbCA BHE npegesnos CAbIULMMOCTU, U NO BO3IMOXHOCTU, BUONMOCTH,
nonuuenckux. [lanee, pesynbraTtbl KaXkA40ro 0CMOTPa, HapAAyY C COOTBETCTBYOLWMMMU
NOKa3aHUAMM 3a4ePKaHHOIo 1 BbIBOAAaMU BpPaya, 40/1KHbI BbITb 3aNuUCcaHbl Bpayom
B opuLManbHOM nopsaaKe, c cobatogeHnem Bcex npasua u Gopm, U AOCTYMHbI
3aZeprkaHHOMY 1 ero aaBokaTy™.

Mpu paccmoTpeHnn 06BUHEHUI B KeCTOKOM obpauieHuun, Cya NpuHUMMaeT BO
BHMMaHWE yKasaHHble CTaHaapTbl. Hanpumep, no aeny Akkou (Akkog) npomus
Typyuu*>> 3aaBUTENbHULLA YTBEPKAANA, YTO NOLBEPI/IACH KECTOKOMY 0bpalLeHM o
BO BpemA HaxoxpaeHua B noauuuu. OHa yTBepKAana, 4YTo ee MOrpyXaaum B
XOJIOAHYIO U FOPAYYH0 BOAY, MPUMEHSAIN 3SNEKTPUUECKMIA WOK U Buam no nuuy.
Mocne ocBoboXaeHUA, €€ BMecTe ¢ 16-Tblo APpYrMmMM 3a4epKaHHbIMU LOCTaBUIN
K Bpayy, KOTOPbIA yKa3aa B “MeANLMHCKOM 3aKN04YeHMN”, YTO OHM He NoCTpasanu
OT dU3NYEeCcKoro Bo3AeNCTBUA. Yepes HeCcKo/IbKO AHel mnociae ocBOOOXKAEeHUA
3aABUTENIbHMLA Bbl1Ia OCMOTPEHA B O4HOM U3 YHUBEPCUTETOB, r4e Moc/ie peHTreHa
ronosbl y Hee 6bln BbiABAEH Nepenom nogbopoaka. Komuceua, nocne nposeaeHus
8 TypLuM cayLIaHUA NO YCTaHOBEHUIO paKTUYECKUX 06CTOATENbCTB AeNa, 3acnyLaB
nokasaHuA cBugeTenein o TOM, B KAKOM COCTOAHUM 3aABUTENIbHULA HAX04MNaCh
nocne oCcBOOOXKAEHUA U3-NOJ CTPAXKM, NPULLA K BbIBOAY, YTO OHA AEeNCTBUTE/IbHO
6blna NnoABeprHyTa onnucaHHoMmy eto B dopmynsape Kanobbl 06paLLeHuMto. ITOT BbIBOA,
6b1n1 noaTBepkaeH Cyaom, KOTOPbIA YCTAaHOBUA HapyleHue cTtatbk 3. B cBoem
noctaHosseHUK no atomy aeny Cya ykasan cnegytoulee:

CyA, TaK:Ke NoAAepKMBAET KOMMEHTapUK, BbipaXeHHble Komuccuen oTHOCUTENIbHO
BAYKHOCTW HE3aBMCMMOTO U TLLATE/NIbHOTO OCMOTPA /UL, NPU OCBOGOXKAEHUN U3-
nog ctpaxu. EBponeiicknit Komutet no Mpegotepalteruto Moitok (EKMM) Takke
NOAYEPKHY/, Y4TO HaAnexalme MeAULMHCKUE OCMOTPbI ABNAIOTCA BakKHeWLwen
rapaHTMein NpPOTUB KecToKoro obpalleHWs BO Bpems 3ajep)KaHusa. Takue
OCMOTPbI AOMKHbI NPOBOAUTLCA KBaNUPULMPOBAHHBIM Bpayom, 6e3 npucyTcTema
COTPYAHMKA MOAMLMM U 3aK/0OYEeHMe NO pe3ynbTaTam 0CMOTPA AO/MKHO COAEPXKaTbh
He TO/MIbKO NOAPOBHOCTU BbIABNEHHbIX NOBPEXAEHWUN, HO U NOACHEHUA NaLUeHTa

153 Oyesnkos (Ochelkov) npomus Poccuu, »ano6a Ne 17828/05, 11 anpens 2013, §§ 124-126.

154 Eponeiickuit KomuteT no npeaynpexaeHuto nbiTok, “CTaHAapTbl 3aKA0YEHNUA MOoZ, CTpaKen”, AOCTyNHO
no agpecy: <http://www.cpt.coe.int/en/documents/eng-standards.doc>, p. 6.

155 Akkou (Akkog) npomue Typyuu, sanobbl NeNe 22947/93 n 22948/93, 10 okTabps 2000.
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06 WX NPOUCXOXAeHUU. Kpome TOro, OHO AO/KHO OTPaXaTb MHEHUE Bpada O TOM,

COOTBETCTBYIOT NN MOBPEKAEHWUA AAHHBIM 06bACHEHMAM. MpakTUKa 6ernbix u

NOBEPXHOCTHBIX OCMOTPOB, NPOAEMOHCTPUPOBAHHAA N0 AAHHOMY Aeny, NoApbIBaeT

3G GEKTUBHOCTb M HAAEKHOCTb TaKOM rapaHTUmn®®,
OTCVTCTBVIe MeJNUNHCKUX A0Ka3aTeNbCTB MO Ae/laM O XeCTOKOM OsanJ,eHMVI
He obA3aTeNbHO O3Ha4aeT, YTO 3aABUTE/Ib HE CMOXET A0Ka3aTb BblABUHYTbIE UM
06BUHEHUA B }KecToKom obpalueHun. Mo aeny TekuH (Tekin) npomue Typyuu Cyn,
OTMETUN, YTO:

Kak oTmeTuno MpaBuTeNbCTBO, 3aABUTENb AECTBUTENbHO HE CMOT NPeaoCTaBuUTb

HUKAKUX HEe3aBUCMMbIX A0Ka3aTe/NbCTB, TAaKUX KaK MegUuUUHCKUE 3aKN4YeHUuA,

KoTopble 6bl NOATBEPKAANM BbIABUHYTbIE UM OBBUHEHWSA B ECTOKOM 06paLleHni.

OpHako B fJaHHOM oTHoweHun Cya oTmeyaeT, YTO B/AcTU rocyAapcTBa He

NPeANPUHAIN HUKAKUX Mep s obecnedeHns Toro, YTo6bl r-H TeKUH 6bl1 0CMOTPeH

BPayoM BO BPEMSA €ro HaxomAeHus nof CTpaxei uaum nocne ocsoboxaeHus,

HECMOTPA Ha TOT GaKT, YTO OH $KaJIOBAICA HA KECTOKoe obpalueHne Npokypopy |...]

Ha KOTOPOM JiesKana NPeslyCMOTPEHHAA TYPELKMM 3aKOHOAATEIbCTBOM 0653aHHOCTb

No NpoBepKe ero xanobo*>’.
Cy,u, YCTaHOBUA, YTO yTBEPXKAEHUA 3aABUTEIel O KEeCTOKOM OGPaLIJ,eHVIVI 6bin
060CHOBAHHbIMMU. O,D,HaKO cBO€e pelweHune no aeny Cyp, NMPUHAN Ha OCHOBaHWUU
O0Ka3aTeNnbCTB, NONYYEHHbIX Komuccumeir no Bpema caywaHua no yCTaHOBIEHUO
bakTHMueckmx obcToaTenscTs Aena B Typumm, BO BpEMA KOTOPOro 6bl1M A0MNPOLLEHbI
3anABuUTENM M pAg odeBuaues®:. OTcyTCTBME MeAMULMHCKMX [A0Ka3aTenbCTs,
NOJIly4YE€HHbIX HE3aMeONNTENbHO NMOCNE HaXOX4eHUA Mo CTpameFl, MOXeT, TaKUM
06pa30M, 6bITb KOMMNEHCMPOBAHO NONy4YEeHUEM O0KA3aTENbCTB Ha MeCTe. OAHaKO,
KaK YKa3biBanOChb Bbille, Cyp, nposoauT CnywaHMA No YCTaHOBNEHUIO d)aKTM‘-IECKMX
06CTOATENLCTB TO/ILKO MO 0YEHb HE60}'II:LIJOMY qyucny gen, n no yKa3aHHOVI npunymnHe
3aABUTENAM CNeAyeT NONTYy4UTb HE3aBUCUMOE MeANLUHCKOE 3aK/Tlo4EeHNE KaK MOXXHO
CKopee nocne OCBO60)K,CI,EHVIH n3-noA CTpaxku.

[oKa3aTenbCcTBeHHaA LEHHOCTb HE3aBUCUMMbIX MEAULUHCKUX 3aKJHYEeHUN
YBE/IMYMBAETCA, EC/IN A@HHbIE 3aKNt04eHUsA OblM NPeCTaBNeHbl BHUMAHUIO MECTHbIX
BnacTen. MNpepctaBneHne A0Ka3aTeNbCTB BHUMAHUIO MECTHbIX BAACTel TaKKe
Ype3BblYaMHO BAXKHO A/1A BbINOJHEHUA TPeboBaHUA 06 ncyepnaHumM BHYTPEHHUX
CcpeAcTB NpaBoBOM 3aWwuTbl. Hanpumep, no aeny AusmaH (Dizman) npomus
Typyuu>®, 3asBuTens yBeau us Kape COTPYAHUKMU NOANLMM B FpaXKaaHCKon dopme
o4eXAabl U NOABEPI/IM €0 }KeCTOKOMY 0bpaLleHunto Ha 3abpoleHHom none. MNocne
3TOro ero 0cBo60AUNM U OH Bbl1 AOCTaBNEH POACTBEHHUKAMM B 6ONbHULY B TOT e

156 Tam xe, § 118.

157 TekuH (Tekin) npomue Typyuu, »xanoba Ne 22496/93, 9 uioHn 1998, § 41.

158 [1nA paccMOTpeHWA BONPOCa O POAU MEAULMHCKMX [0Ka3aTeNbCTB B MEXAYHapOAHbIX TpUbyHanax no
npasam Yyesnoseka, cm. Camille Giffard u Nigel Rodley, “The Approach of International Tribunals to Medical
Evidence in Cases Involving Allegations of Torture”, 8 The Medical Documentation of Torture, nog, pea,
Michael Peel n Vincent lacopino, usgatensctso Greenwich Medical Media Limited, 2002, cc. 19-43.

159 Ausman (Dizman) npomus Typyuu, xanoba Ne 27309/95, 20 ceHTabps 2005.
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AeHb. MeanUMHCKUI OCMOTP M CAeNaHHbI PEHTreH NOKasa v, YTo y NoCTpaaaBLlero
bblaa cnoMaHa YentocTb U YTo emy bblia Heobxoauma onepauns. Ha cneayowmi
OeHb 3aABUTENb NPEeLOCTaBUA CHUMKN PEHTreHa BHMMaHMIO NPOKypopa 1 caenan
odunuManbHOE 3aABAEHNE O KECTOKOM 06palLeHnn. B oTBeT NpoKypop Hanpasun
3anaBuTenn B YnpasneHue CyaebHo-MeanuMHCKON DKCNepTU3bl, rae TOT NoayYnn
OpYroe 3aK/yeHne, NoaTBepKAatoLLee nepenom Yyentoctn. CoTpYAHUKM NOAULNK
OblIN BNOC/NEACTBMM NPUBIEYEHbI K YTOIOBHOM OTBETCTBEHHOCTU, HO ONpaBAaHbl
B Cyde M3-3a OTCYTCTBMSA O0Ka3aTeNbCTB, B YAaCTHOCTU, MO MPUYMHE TOrO, YTO
MeANLUMHCKOe 3aK/todeHMe BbINo NoayYeHo Yepes ABa AHA NOC/ie pacCMaTpMBaeMbIX
cobbITuiA. CTpacbyprckuin Cya nocunTan, YTo yTBEPKAEHMA 3asiBUTENA O }KECTOKOM
obpaleHmn 6biam npasgmsbl. Cya OTMETUA, YTO HU MNpPaBUTENbCTBO rOCyAapcTBa-
OTBETYMKA, HU OPYrOoM MECTHbI OpraH BAacTU A1A NPoBepKM 0H6OCHOBAHHOCTU
Kanob He cBA3aNUCb ¢ 60/IbHULLENM, B KOTOPOW NO YTBEPKAEHMAM 3a8BUTENS, €ro
OCMOTPENMU U CALNANN eMY PEHTIEH Cpa3y nocae ocBoboXKaeHNA?®,

AHanornyHbim obpasom, no geny basoe (Balogh) npomue BeHepuu'®?, 3assutens
yTBEp»KA4as, YTo ero u3buam B NOAULMM B xofe Aonpoca. OgHAKO MeSUUUHCKUIA
OCMOTp 3aABuUTENA Bbl1 NPOBEAEH MO MPOLECTBUM ABYX AHEW C MOMEHTa ero
ocBobokaeHUA. OH yTBEpKAa, YTO:

[10 LlaHHOTO MHUMAEHTA Y HEro He 6b110 ONbiTa 06LeHUA € NOAULMENR AN APYTUMU
BnacTAMM. Takum 06pasom, emy He 6b110 U3BECTHO O BaXKHOCTW HE3AMEA/IUTEIbHOTO
KOHTaKTa 0pULMaNbHbIX UL, C 3ano60ii 0 NoNydeHHbIX NoBPexaeHusx. HecmoTpsa Ha
TO, YTO MONYYEHHbIE UM MOBPEXAEHME TPEBOBANM CPOUYHOW MEAMLMHCKOM MOMOLLY,
nocae NPoUCLIeAWEro 3asBUTENb UCMbITbIBAA YYBCTBO CTbIAA M YHUMXEHUSA, U, HE UMeA
MHOOPMALMM O HACeNEHHbIX MYHKTaX, Yepes KoTopble OH A06upancs AOMOM, OH He
obpaLLanca 3a MeAMLMHCKON NOMOLLbBIO A0 CAMOTO BO3BPALLEHUS B POLHOW rOPOA,.
OZHaKOo MpU 3TOM OH CTPaAan oT NOCTOAHHOW 60N U3-33 CEPbE3HOCTU HAHECEHHDbIX
emMy NoBPEXAEHNIA 2,

“

Co cBoeit CTOPOHbI, MpaBUTENbCTBO rOCYAapCTBa-0TBETYMKA, YKas3ano, 4To “s
CBA3W C 3aN034a/10CTbi0 AEUCTBMIA 3aaBMUTeNs NO ObBpalLeHUIo 32 MeAULNHCKON
nomoLbto, [...] MeAUUMHCKIUI 3KcnepT [...] He CMOT € TOYHOCTbIO ONpPeaennTb, bblau
NIM NOBPEXKAEHWNA 3aABUTENA HAaHeCeHbl 40, BO Bpems UAM nocse ero gonpocal®®”.
Cya, OTKNIOHMA foBoAbl NpaBUTeNbCTBA M yKasan, YTo:

nocne gonpoca B nonunumu 9 aBrycta 1995 roga, 3asasuTesb, N0 C/I0BaM €ro YeTbipex
NOMNYTYMKOB, BbILWE U3 NOAULEINCKOrO y4acTKa C KPacHbIM M ONyXLWUM AnLom. Bee
YKa3aHHble CBUAETENN NOATBEPAUNN aHANOTUYHBIM 06Pa3oOM, YTO ero, AO/KHO
6bITb, M36UaK [..]. BepHo TO, 4TO 3aABUTeNb He obpaTuicA 3a MeAULUHCKOMN
NOMOLLbIO BEYEPOM TOTO XKe AHA UMK Ha CeAyIoLWMNiA AeHb, U MPeXAe YeM caenatb
370, Npoxaan Ao 11 asrycra 1995 roga. OgHako B BUAY Toro ¢akTa, YTo 3asBuTesb
Hesamea/IMTeNbHO 06PaTUACA 38 MEAULMHCKOM NOMOLLbIO MO NPUBLITUK B CBOWA
poaHoi ropog, Cya He XenaeT npuaasaTth pellatolee 3HaYeHNe JaHHO OTCPOuKe,

160 Tam xe, §§ 75-76.

161 banoe (Balogh) npomue BeHzpuu, anoba Ne 47940/99, 20 uionsa 2004.
162 Tam xe, § 37.

163 Tam xe, § 40.
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KOTOpad, B nobom Cnydae, He MOXeT CYUTATbCA HACTOJ/IbKO 3Ha‘-|l/1TEI'IbHOI‘/l1, 4TO6bI

nosopBsaTb 060CHOBAHHOCTL €ro *Kanobbl No cTaTbe 314,
JTOT c/Aydyall MOKa3blBaeT, YTO HE3aBUCUMblE MEAMLMHCKUE 3aKNUYEHUS,
NOATBEPXAEHHbIE MOKa3aHUAMM cBuAeTenei, nmeloT euwe 60see BbICOKYHO
[lO0Ka3aTesIbHY0 LeHHOCTb, YeM MeAMLMHCKMNE 3aKIoYeHms, NpeacTasneHHble 6e3
[LONONHUTENIbHbIX CBUAETENbCKUX NOKa3aHMIA. bonee Toro, Npexae Yem NpuHATL BO
BHUMaHME MeANLMHCKOE 3aK/loueHre, NoNy4eHHOe Yepes HeKOTopoe BpemMs noc/e
ocsoboxaeHuns, Cya pacCMOTPUT NOCNEA0BATE/IbHOCTb YTBEPKAEHUI 3a8BUTENA.
OT 3aABUTENSA OXKMAAETCA, YTO OH CMOKET OnucaTb, C OnpeaeneHHon cTeneHbio
TOYHOCTU, NPUUNHHO-CEACTBEHHYIO CBA3b MEXKAY MEeAUUMHCKUM 3aK/IUeHneM U
KEeCToKMm obpaulleHnem. ITo 6bi0 NoKasaHo B gene lypenka (Gurepka) npomue
YKpauHbI*%, B KOTOPOM 3asBUTeNb NpeacTtasun B Cya meanLMHCKOe 3aKNtoUeHme,
COCTaB/IeHHOE Yepes LWeCTb AHel nocne 0CBOBOXKAEHUA U3-NOA CTPAXKM, C Le/bo
MOKas3aTb, YTO YCNOBUA COAEPMKAHUA MOA, CTPAXKen HeraTMBHO CKA3a/snCb Ha ero
3a0poBbe. Cya, OTKAOHMA ero yTBep:KAEHMWS Kak ABHO He060CHOBaHHbIe, 3asBUB:

4TO KacaeTcs Kanob 3asABUTENA HA COAEPIKAHUE MOA CTPAXKEeN B XONOAHOW Kamepe

1 CBA3AHHbIX C 3TUM Npobnemax co 340posbem, Cya cuuTaeT, YTo 3aABUTENb He

NPOAEMOHCTPUPOBAN, YTO Ocnapueaemoe obpalieHne, onMcaHHoe 3anBUTENEeM

TONbKO 06WMMK dpasamu, AOCTUIIO MUHUMANBHOTO YPOBHS KECTOKOCTH,

npeAyCcMOTPeHHOro cTaTbeit 3 KOHBEHLMM, B YaCTHOCTU, MPU OTCYTCTBUU KaKUX-

NMBO MEAMLMHCKUX UAN APYTUX [OKA3aTeNbCTB.... [pefocTaBneHHan 3aaBuTenem

CrnpaBKa o Bblgaye emy 60/1bHUYHOTO ncTa oT 7 Aekabpa 1998 roaa, T.e. uepes wecTb

AHel nocne ocBobOKAEHMSA, He NpeacTaBAseT coboi 4OCTaTOYHOrO A0Ka3aTeNbCTBa

HaNUuYMUA NPUYUHHO-CNEACTBEHHOM CBA3M MeKAy COCTOAHUEM €ero 340pOBbA U

YKECTOKMM obpalleHnem, 0 KOTOPOM OH yTBepKAaeT e,
Mpu ntoboi MmetoLweica BO3IMOXKHOCTU MEANLMHCKME A0KA3aTe1bCTBA, NOyYEHHbIE
OT YYpEeXKAEHWUN, CNELMANNINPYHOLLMXCA HA YCTAHOBAEHWUN U IeYEHUM NOCNeACTBUN
JKECTOKOro obpalyeHus, TaKKe AOJ/IKHbI npeactaBnatbca B Cya B NoanepikKy

06BMHEHMI B }KeCTOKOM obpatueHnn®,

OpHaKo, Kak yKasaHo Bbiwe, Cya TpebyeT, uTobbl TakMe goOKasaTesbCcTa 6biau
BHavasie NpeacTas/ieHbl BHUMAHMWIO HaUMOHaNbHbIX BAACTEN AR TOro, YTobbl AaTb
MM BO3MOXHOCTb NPOBECTU pacciefoBaHNe 06BUHEHMI B eCTOKOM 06paLLeHuu.
Ecam gaHHoe TpeboBaHMe He BbIMOJHEHO, 3TO MOXET MPUBECTU K TOMY, YTO Kanoba
6yaeT npu3HaHa HenpuemsIemoi B CBA3M C HencyeprnaHMem BHYTPEHHWUX CPeacTB
NpaBOBOM 3aWMTbl. Takaa CUTyaLMa MOKET 6bITb MPOUAIIOCTPUMPOBAHA Ha Npumepe
nocraHoBneHus no geny Capay (Sarag) npomus Typyuu'®®, B KOTOpOM 3asiBUTE/IbHMLA

164 Tam xe, §§ 48-49.

165 [ypenka (Gurepka) npomue YkpauHsl, sxanoba Ne 61406/00, 6 ceHTabpa 2005.

166 Tam e, § 35.

167 [nsa 0630pa MeAWLMHCKUX TEXHONMOTUIA B LJOKYMEHTUPOBAHUM KeCTOKoro obpalyeHus, cm. Michael Peel
and Vincent lacopino (pea.), The Medical Documentation of Torture, uspatensctso Greenwich Medical
Media Limited, 2002.

168 Capady (Sarag) npomue Typyuu (dec.), sxanoba Ne 35841/97, 2 ceHtabpsa 2004.
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YyTBEPXAaNa, YTO BO BPEMA HaXOXAEHMA NOA CTPaXKen B NOANLMK, ee NoABeLlnBanm
3a PYKM 1 Nepuoamnyeckm buam no ronose aAybnHkamum 4o noTepu Co3HaHMA, nocne
yero ee CTyMHW NPUMKUranM curapetamu. TaK Ke OHa yTBep»Aana, YTo nocne
3TOro ee ABa)kAabl U3HACUN0BANAWN NPU NOMOLWM AYBMHKK, NepeBesnn Ha MalluHe
B M30/IMpOBaHHOE MecTo M bpocunn. Yepes 13 aHel nocae onmcaHHbIX cObbITMIA
3anABUTeNbHMLA 0bpaTMaach 3a MeAMUMHCKOM nomolbio B Typeukuii ®oHa no
MpaBam Yenoseka. 3aaBUTeNbHNULA NPOLLIA MEAULMHCKMIA OCMOTP, MPOBOAMBLUNIACA
6onee Tpex gHen B ABYX pasHbiXx 6onbHUUaxX M LileHTpe AaepHoit MeanumHbl B
Ctambyne. [laHHbI1 OCMOTP BK/OYAN TMHEKONOTMYECKME M HEBPOJOrMyeckue
TeCTUPOBAHUA, PeHTreHbl, rpaduKy rpyaHON KNETKWU, cuMHTUrpaduyeckoe
nccnegoBaHMe, OCMOTP OTONAPMHIONIOTOM M McuxmaTpom. MNocae ocMmoTpa Bpayum
NPULAN K BbIBOAY, YTO YTBEPXKAEHUA 3aABUTEbHULbI O XECTOKOM 0bpalleHmmn
COOTBETCTBOBA/IM AENCTBUTENBHOCTU M BKKOYAAN ONUCAHUA MOCTTPAaBMaTUYECKOrO
CTPECCOBOro PaccTPOMCTBa, AEMNPECCUIO, CNeAbl OT CUraPETHbIX OXKOTOB Ha CTYMHAX U
»Kanobbl Ha 6onb B TazobeapeHHOM obnactn. OgHako, CTpacbyprckuii Cya, oTMETHB,
YTO HUM 3TO 3aK/OYEHME, HU APYT1e UMetoLLMe OTHOLEHNE K AeNy A0Ka3aTeNbCTBa
B noATBep:KAeHMe daKTa XecToKoro obpalyeHna He 6blan nepedaHbl MPOKYpPoOpY,
npuLwen K BbIBOAY O TOM, YTO 3aABUTE/IbHULA He Ucyepnana BHyTPEeHHWe cpeacTsa
NpaBOBO 3alWMUTbl, B HapyLweHue TpebosaHuii cTaTbm 35 § 1 KoHBeHLMN®.

ii) Cengerenu

B cootseTtcTBMM c Mpasunom 1 Mpunoxkenma kK Pernamenty Cyaa:

MNanaTta Bnpase, inter alia, NpeANoXUTb CTOPOHaM NpeACTaBUTb NMUCbMEHHble

AOKa3aTeNbCTBa, a TaKXXe NMPUHATbL pelleHne 3acaywaTb B KayecTtse cBuaetena,

JKCnepTa nam B nobom nHom Kavectse noboe JINUO, eCin ero A0KasaTeNbCTBa Uan

NOKasaHna moryt CO,D,EVICTBOBaTb Manate B BbINONHEHUYU ee 3adav.
Kpome HenocpeacTBEHHOro 3acnywnsBaHusa ceugetenei, Cyn Takke NpuHUmaeT
BO BHMMaHWe MHOOPMALMIO, MONYYEHHYIO OT OYEBUALEB UAWU APYrUX WL, YbM
NMOKa3aHWA MOTyT NOMOYb eMy NPW YCTaHOBNEHUN GaKTUYECKMX 0BCTOATENbCTB
fena. ECTecTBEHHO, YTO NOKa3aHWs, NOJYYEHHbIE OT TaKWUX CBUAETENEN MECTHLIMM
BNacTaAmM, byayt nmeTb bonbluee [0OKa3aTeNbCTBEHHOE 3HauyeHWe. Hanpumep,
no peny AkdeHus (Akdeniz) npomus Typuyuu'®, Cya nNpuHAN BO BHUMaHWe
yTBEPXKAEHME 3aABUTENBHULI O TOM, YTO €€ CbiH Obln 3aJep’KaH U NoABEpPrHyT
YKECTOKOMY 06palLLeHuIo CoNLaTamm, TONbKO Ha OCHOBAHMM NOKa3aHWI, MONYYEHHbIX
NPOKYpPOpPOM-Clie0BaTeNIeM OT PAAA OYEBUALLEB AaHHbIX CObbITUIA. Ha ocHOBaHMM
TEX Ke CBUAETENbCKUX NMOKa3aHUIM NPOKYpOp cam MpULLEN K BbIBOAY O TOM, YTO
YTBEPKAEHMNA 3aABUTE/IbHULbI COOTBETCTBOBA/IN AENCTBUTENIBHOCTU, HO HE MPUBNEK
BMHOBHbIX K OTBETCTBEHHOCTML,

169 Tam xe.
170 AkdeHus (Akdeniz) npomus Typyuu, xanoba Ne 25165/94, 31 mas 2005.
171 Tam xe, §§ 81-82.

77



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

Cyn, TakXe NPUHMMAET BO BHMMAHWE MOKa3aHUA OYEBUALEB, MOJYyYEeHHble
3aABUTENAMM UAN UX NpeacTaBuTenamu’’?. OfHaKO TakMe MOKa3aHWA [O0/IKHbI
NoATBEPKAATbCA APYrMMU [OKasaTenbcTBamu. bonee Toro, Tak Kak y CTOPOH
MMeeTCss BO3MOXHOCTb M0AaTb KOMMEHTAPUW UAWU 3aMeyvyaHUss OTHOCUTENIbHOTO
noboro nofaHHoro apyroi ctopoHolt B Cya AoKkymeHTa, Cya MOXKeT npuaaTtb
60/bliee fOKa3aTeNbCTBEHHOE 3HAYEHUE HE3ABEPEHHOMY JJOKYMEHTY, ECN €ro
NOAJ/IMHHOCTb M TOYHOCTb HE OCMAapUBatOTCA CTOpoHamu. Hanpumep, no aeny Koky
(Koku) npomus Typyuu'” 3assutens npegoctasun B Cya XPOHONOTMYECKOe onucaHme
COb6bITUI, C AeTaNbHbIM ONMCAHWEM YOUIMCTB M HanaAeHWM Ha YneHoB Npo-Kypackomn
nonuTUYeckoi naptumn. OH yTBepXKAaN, YTo ero 6paT, He ABAABLUMIACA YIeHOM AaHHOM
napTun, BbiN NOXMULLEH, U €0 UCYE3HOBEHUE HE Pacc/ie0Banoch BAacTaAMU. Teso
ero 6parta 6b1710 06HapPYKEHO Yepes3 HECKO/IbKO MecALeB nocse noxuuweHus. Cya
oTMeTU, 4To MNpPaBUTENBLCTBO FOCYAAaPCTBA-OTBETYMKA HE OCMAPUBA/I0 NPABAMUBOCTb
NPefoCTaBAEHHOrO 3asaBUTENEM LOKyMeHTa. Kpome Toro, Cyaom 6bin1o oTMeYeHo,
YTO NOXULLEHNE U CHE3HOBEHME BpaTa 3aaBUTENA MPOM3OLLO TOTAA, KOTAa AECATKN
APYrvX aKTUBUCTOB TOM }Ke CAMOM NMONUTUYECKOW NapTUM HbIIN NOXMLLEHbI, PaHEHbI
unn ybuTbl. Cya, TakKe NPUHAA BO BHUMAHMWE TO, YTO BACTU He 3aWUTUIM NPABO
6paTa 3aABUTENA Ha KU3Hb, U YCTAaHOBU/ HapyLleHne cTaTbu 2 KoHBeHLMmn 4,

iii) loknaabl mexKAyHapOAHbIX OpraHU3auunii

[oKknagbl, NOArOTOB/NEHHbIE NPABUTENLCTBEHHBIMU U HEMPABUTEbCTBEHHbIMM
opraHu3auuamu, 4yacto ucnonbsytotcs Cygom B KayecTBe [0OKA3aTesNbCTB.
Hanpumep, npu paccMmoTpeHur 06BUHEHWI B HEHAAEXKALLMX YC/TOBUAX THOPEMHOTO
3aKkntoveHun, Cya B paBHOW CTEMEHM, KaK U Ha Apyrue AoKasaTenbCTBa, nosaraeTca
Ha poknagbl KomuteTa no npefoTBpalLeHUO MbITOK U BecyenoBeyHOro uau
YHUXKAOLWEro AOCTOMHCTBO 06palleHua nam HakasaHua (EKMM), ocHoBaHHbIe Ha
pesynbTaTax NoceLleHns TIopPemM Ha TePPUTOPUN roCyAapCTBa-0TBETYNKAY . Bonee
TOro, AOKNaA4bl, NOATOTOB/EHHbIE TAKUMWU OpraHM3aumsamu, nossonsatoT Cyay npu
npoBepKe yTBEPKAEHUIN O }KeCTOKOM 06palleHUN yunTbiBaTb 06LLYO CUTyaL Mo
C NpaBamu Ye/siOBEKA Ha TePPUTOPMM CTPaHbI-y4acCTHULbI. Hanpumep, B cBoem
nocraHoBneHuu no geny Aayu (Elgi) u dpyaue npomue Typyuu*’®, BO Bpems cayLwaHus
no ycTaHoB/eHMIO GaKTUUYeCcKnx obcToaTenbcTs gena Cya, Npu NpoBepKe NoKasaHui

172 Cm., Hanpumep, HuzomxoH [xypaes (Nizomkhon Dzhurayev) npomue Poccuu, sanoba Ne 31890/11, 3
oKTABpA 2013, §§ 19-27, B KoTopom CyA BKAOUYUA CBUAETE/NbCKME MOKa3aHUA, cObpaHHble agBOKaTOM
3aABUTENA, KOTOPbIN €34un B TafXXWUKUCTaH C Lenblo cbopa MHGOPMALMM B OTHOLIEHUU KECTOKOTO
obpalleHna ¢ 3afepKaHHbIMU, B HaCTHOCTU, TEMU, KTO Bbin AOMNPOLLEH NPU YrONOBHOM pasbupatenscrse,
HaYaTOM B OTHOLLUEHWM 3aABUTENA U €r0 COOBBUHAEMbIX.

173  Koky (Koku) npomue Typyuu, sxanoba Ne 27305/95, 31 mas 2005.

174 Tam xe, § 131.

175 Cm., Hanpumep, Makos CmaHyuy (lacov Stanciu) npomus PymbiHuu, skanoba Ne 35972/05, 24 uions 2012,
§§ 125-127.

176 3ny4u (Elgi) u dpyaue npomue Typyuu, »anobbl NeNe 23145/93 1 25091/94, 13 Hoa6pa 2003.
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csuaetener MNpaBuTenbcTBa, cocnanca Ha Aoknaapl EKMNM o Typumum, otmeTus, yto:

Bo BTOpOom ny6/M4yHOM 3asAB/ieHWM, caenaHHOM 6 aekabpa 1996 roga, EKMM

OTMETWUA HaAu4Me HeKoTOPOro nporpecca 3a YeTbipe roga HabnopeHus. OfgHako

BbIBOAbI, CAeNaHHble nocne Bu3nuTa B 1994 roay, NpoAeMOHCTPUPOBAN, YTO MbITKK

1 apyrue GopmMbl KecToKoro obpalleHuns Bee eLe ABAAITCA YacTo BCTpeyatoweiics

1 XapaKTepHOW YepTOi apecToB M HAXOXAEHUA NOA CTpaxei B noavuun. B xoae

BM3uUTOB B 1996 roay aenerauums EKMM BHOBb 06Hapy»una ABHble AOKa3aTeNbCTBa

NPUMEHEHMUA NONNLMEN NbITOK U APYrMX GOPM KecToualLero AypHoro obpatueHus.

Bo Bpems nocnefHUX BU3UTOB B NONIMLIEIMCKME y4acTKy B ceHTAbpe 1996 roaa, EKMM

OTMETU/ Aesla CEMU YesIOBEK, 3a4ePKaHHbIX U HAXOAALMXCA MO4 CTpaxein B WwTab-

KBapTUpe noapasaeneHus no 6opbbe c Teppopuamom Ctambynbekoro YnpasneHus

BesonacHocTn. Ux aena npeactaBnatoT coboil 0guH U3 BOMMUIOWMX NPUMEPOB

NpUMeHeHMA NbIToK B TypLMK, O KOTOPOM CTano u3BecTHo generaumm EKMNMN. Komutet

NpuLen K BbIBOAY, YTO NPUMEHEHME MbITOK U APYrnX GOPM KECTOKOro AypHOro

obpalueHna ocTaeTca pacnpocTpaHeHHON NPAKTUKOM B NOMULENCKUX ydacTKax

Typumn'?”:
Ccblnascb Ha AaHHy MHbopmaumio, Cya yKasan, uyto cemaeTtenu MNpaBuTtenncrea
rocyZiapcTBa-oTBETYMKA, AaBaBLUME NOKa3aHus aeneratam Komuccuu, “noctosHHO
oTpU1LLANIM 06BUHEHUS 3a8BUTENEN, HO AEN1a/IM 3TO TaKMM 06Pa3oMm, C/IOBHO NbITasINCb
6pOCUTb TEHb COMHEHMs Ha CBOW MOKa3aHUA B cBeTe 06LLEen3BECTHOM CUTyaLmn
yKasaHHoro nepuoga spemeHn'’®”. AHanornyHbim o6pasom, B CBOEM NOCTaHOBAEHUM
no aeny Xawuee u Akaesa (Khashiyev and Akayeva) npomus Poccuu®” Cypa, npexae
Yem MPUNTK K BbIBOAY O TOM, YTO BEPCUSA 3aABUTENEN O NpoUCLIeaLWweM ABAAETCA
COOTBETCTBYIOLWEN AEUCTBUTENIbHOCTU, MPOKOHCYNbTUPOBAJICA C AOKNaZamu,
noAroToB/IeHHbIMU NMPaBO3aWUTHbIMU TPpynnamu, a TaKXe C AOKYMeHTamMu

MeXAYyHapO4HbIX OpraHM3aLuii, KOTopble NOATBEPKAAIM BEPCULIO 3asaBUTENEN.

bonee Toro, no genam o BbICbl/IKe M IKCTPaaNLMK, Cya MOXKET MPOKOHCY/IbTUPOBATLCA
¢ PykosoactBamu, MHeHuamu u Ooknagamu o CTpaHe, onyb6aMKOBaHHbIMMU
BepxoBHbiMm Komunccapom OOH no fenam BexkeHue™. Cyg Tak:ke NpuHUMAaeT BO
BHMMaHMe MHbOpMaLMIO U AOKNaAbl, MOATOTOB/NEHHbIE HENpPaBUTENbCTBEHHbBIMU
opraHusauuamu. Hanpumep, no geny Kasnaumapu (Kalantari) npomus lrepmaruu®*
Cyn, paccmoTpen aoKasaTenbcTBa, nNpeactasieHHble BcemunpHoi OpraHusauuen
Mpotus MbiTok (BOMM), KOTOpble NPOAEMOHCTPUPOBAM, YTO B C/yYae BbICbIKM
B MpaH 3aaBuTenb nogseprcsa 6bl pUcKy npecnegosaHuid. Mo geny Caud (Said)
npomus HudepnaHA08*¥?, Cya, npuLLen K BbIBOAY, YTO BbICbI/IKA 3aABUTENA B IPUTPELD
noaseprna 6bl ero peanbHOMY pUCKY 0bpalleHus, npoTuBopeyallero ctatbe 3. Mpu
sTom Cya, 4aCTUYHO COCNANCA Ha MaTepuanbl, NOArOTOBNEHHbIE OpraHM3auuen

177 Tam xe, § 599.

178 Tam xe, § 643.

179 Xawues u Axkaesa (Khashiyev and Akayeva) npomue Poccuu, xanobbl NeNe 57942/00 n 57945/00, 24
despans 2005, § 144.

180 C.A. (S.A.) npomus LUseyuu, anoba Ne 66523/10, 27 uioHsa 2013, §§ 21-22 n 44.

181 KanaHmapu (Kalantari) npomus lepmaruu, »anoba Ne 51342/99, 11 oktabps 2001, §§ 35-36.

182 Caud (Said) npomue HudepaaHdos, wanoba Ne 2345/02, 5 uions 2005, §§ 31-35.
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“MexayHapoaHan amHucTma” (Amnesty International), KoTopble AeMoHCTpUpoOBanm
Ha/sn4me TaKoro pucka.

iv) pyrue aoKasaTenbCTBa

Mo pgenam o »kectokom obpaueHun, Cyaom paccMaTpMBaEeTCs LUMPOKUIA CNEKTp
[0Ka3aTeNnbCTB, NPeACTaBNeHHbIX CTOPOHAMW WU MOAYYEeHHbIX camum Cyzom.
Takve [oOKa3aTenbCTBa BK/AOYAOT B cebs, cpeau npoyero: dotorpadpumn Tena
3aaBuTenA'®, BMAEOCHEMKY TIOPEMHOW Kamepbl, B KOTOPOM coaeprkanca
3aABuTENb™®Y; NnaH mecTa coaepykaHua noa cTpakel, B KOTOPOM 3aABUTENbHMLA
6blN1a M3HACKIOBaHA, ONMUCaHHbIN et B Gopmynape Kanobbi'®>; Kycok MoBA3KM,
MCMONb30BAHHOM MOAULENCKMMWU N5 3aBA3bIBAHUA N1a3 3aABUTENIA BO BpPeMSA
NoABepraHuMs ero *ecTokomy obpalleHmIo®e; 3akntoueHne o pesyabTaTax BCKPbITUSA
Tpyna, 4eMOHCTPUpYIoLLEe, YTO Nepes, CMepTbio KepTBa NoABeprIach XeCcToKoMy
ob6paleHnto®’; a Takxe doTorpadun, AemMoHCTpUpyoLWmMe To, YTo Teno 6biio
n3ypoaoBaHo®, HeobxoaMmo NoayYepKHYTb, YTO TakMe NpeameTsbl, caMu no cebe
He ABAAIOTCA NPAMbIMM A0Ka3aTeNbCTBaMU, U B BONbLWIMHCTBE Cayyaes byayT
CYMTaTbCA KOCBEHHbIMU. O4HAKO, NPU OTCYTCTBUM NPAMbIX A0Ka3aTeNbCTB, KOTOPbIE
3a4acTyio C/IOKHO MOMYYNUTb MO AeNaM O HapyLeHMUAX NPaB Ye/10BEKa, KOCBEHHbIe
[l0Ka3aTeNbCTBa B 4OCTaTOMHOM 06beme moryT y6eauts Cya B TOM, UTO YTBEPHKAEHUA
3anBMTENss 060CHOBAHbI®,

d) Bpemsa poka3sbiBaHUA

Kak oTmeuanoco BbilWe, Nnpoueaypa, npegycmotpeHHasa KoHBeHUueW, He Bcerga
No3BONIAET aKTUBHO NMPUMEHATb NpUHLMN affirmanti incumbit probatio (ToT, KTO
0OBUHSET, fO/MKEH A0KA3aTb 06BMHEHME). B CBA3K C 3TUM HEOBXOAMMO COCNaTbCA
Ha noctaHoBneHue Cyaa no geny MpaaHous npomue CoeduHéHHo20 Koponescmea:

AN TOro 4To6bl YyCTaHOBUTL, MMeeT nn B CeBepHOM MpnaHaMM MecTo npakTuka,
npotusopevawas cratbe 3, Cya He Byaer nonaraTbCA Ha KOHLEMUMIO TOrO, YTO
6pems AoKa3bIBaHUA HECeT OAHO W3 ABYX Mpasutenscts. Mpu paccmoTpeHun
NOAaHHbIX 3Kano06, Cys NpoBepseT BCe UMEIOLLMECH B €0 PaCcNOPAXKEHUU MaTepuansl,
HEe3aBMCMMO OT TOTO, NPELOCTaBAEHb I OHWU KOMUCCHER, CTOPOHAMM UAK APYTMU
MCTOYHMKAMM, W, NPU HeoBXOAMMOCTH, NoJlydaeT maTepuansl proprio motu (no
cobcmeeHHol uHuyuamuse)*°.

Tem He MeHee, B COOTBETCTBMM C NpeLieAeHTHbIM Npasom Cyaa, Ha 3aaBuTesie Npu
nogaue Xanobbl NeXUT Bpema NpeaoCcTaBNeHUsa A0KA3aTeNbCTB B NOATBEPKAEHNE

183 Msmeto (Mathew) npomue HudepnaHdos, anoba Ne 24919/03, 29 ceHtabpa 2005, §§ 158-165.

184 Ocmposap (Ostrovar) npomue Mondasuu, skanoba Ne 35207/03, 13 mas 2005, § 72.

185 AddsiH (Aydin) npomue Typyuu [BM], skanoba Ne 23178/94, 25 ceHtabps 1997, § 39.

186 TekuH (Tekin) npomus Typyuu, xanoba Ne 22496/93, OTuét Komuceuu ot 17 anpens 1997, § 190.

187 Cyxelina AldeiH (Stiheyla Aydin) npomus Typyuu, xanoba Ne 25660/94, 24 mas 2005, § 188.

188 Akkym (Akkum) u dpyeue npomue Typyuu, »xanoba Ne 21894/93, 24 mapta 2005, §§ 51-52.

189 MWmakaesa (Imakayeva) npomue Poccuu, sanoba Ne 7615/02, 9 Hosbpa 2006, §§ 139-143; GasopKuHa
(Bazorkina) npomus Poccuu, »ano6a Ne 69481/01, 27 utons 2006, §§ 108-112.

190 UpnaHdus npomus CoeduHéHHoz2o Koponescmea, skanoba Ne 5310/71, 18 aHsapsa 1978, § 160.
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BbIABUHYTbIX UM O6BMHEHMI. KaK TONbKO 3aABUTENb YAOBNETBOPAET AaHHOE
TpebosaHue, n Cya peLiaet, 4To *asnoba He ABNAETCA ABHO HEOBOCHOBAHHOM B
3HayYeHun ctaTbmn 35 § 3%, Gpema NO ONPOBEPIKEHUIO YTBEPIKAEHMUI 3a8BMTENA
MOMKET nepenTn K MpaBuTeIbCTBY rocyAapcTBa-oTBeTYMKA. MpeueseHTHOe NpaBo
Cysa npegycmaTtpuBaeT TakoW nepexod npu AByx 06CTOATENbCTBaX, KOTOpble
PaccMaTpMBAlOTCA HUKE.

i) O6s3amenbcmeo no 06vACHEeHU0 NPUYUH MOAYYEeHHbIX 80 8peMsA
Haxoxc0eHuUs Noo cmpaxceii mpasm

BepoATHee Bcero, Hauayywum obpasom TPYAHOCTU AOKa3biBaHUA KECTOKOro
obpaleHuns 6bian onucaHbl cyapeii boHenno (Bonello) B ero ocobom mHeHUM no
aeny Ceeman Be3Hedapoany (Sevtap Veznedaroglu) npomus Typyuu, B KOTOPOM OH
yKasan Ha cnegytoulee:

OXUhaHue OT TeX, KTO yTBepXAaeT, YTO CTa/in XKepTBaMU MbITOK, AOKa3blBaHUA

UX YTBEPXKAEHUI “BHE Pa3yMHbIX COMHEHWI” HanaraeT Ha HUX HecnpaseanBoe

6peMﬂ, KOTOpOe HEeBO3MOXHO BbINONHWUTb. He3zaBucumsbie Ha6mop,aTenw,

HACKO/IbKO MHe WU3BECTHO, O6b|‘4H0 He npurnawakTca Ana Toro, '~ITO6bI CTaTb

CBUAETEeN MU NPOUCXOAALLEro; B KOHLE Ka)KAOMW MbITKM NPOTOKO/ NpoLeaypbl B

TpOl"’IHOM 3K3emnsiAape He BblAAeTCA; XepTBbl CbeXMBAKTCA OT CTPaxXa, HAXoO4ATCA B

nogasaawowem n 6osesHeHHOM OoAuHO4YeCcTBe, B TO BpeMA KaK y AonpawnBatowmx

MMEKTCA B paCI'IOpH)KeHl/Il/I npakmqecm HeOFpaHVI‘IeHHbIe Cpe,ﬂ,CTBa AnaToro, l‘ITO6b|

oTpMuaTbh npoucwejuwee Uan ceoe y4actme B 3TOM OTBPATUTE/IbHOM CNEeKTaKne.

anoba OAMHOKOMN KepTBbl MPaKTUYECKU BCeraa HeusbBexrHo NpoTMBOCTOUT

OTPULAHMIO MPOMUCLLEALWErD, “NIOATBEPKAAEMOMY” MHOKECTBOM APYrMX L2,
Ha camom aene, B 60NbLIMHCTBE CYYaeB KECTOKOro obpaleHma eAnHCTBEHHbIM
[0Ka3aTeNIbCTBOM A/1A XKepTB ABAAOTCA UX NoKasaHua. OaHako Cyay M3BECTHO O
OaHHOM npobneme, M OH pa3paboTan cBom ocobble NpaBuna Ans obaeryeHuma
cuTyaumu. Tak, B COOTBETCTBUM C npeueneHTHbIM npasom Cyaa, ecnu KepTsa
YKEeCTOKOro 0bpaLleHUs MOXKeT NPOAEMOHCTPUPOBATb, YTO NOAYYMAA NOBPEXAEHUA
BO BpPEMS HaxOXAeHWA Mo CTpaxkel B pyKax rocygapcrtsa, Cya nepeHocuT
6pemsa foKa3biBaHMA N0 06BbACHEHWIO NPUYMH AaHHbIX TPAaBM Ha [paBUTENbCTBO

rocyaapcrBa-oTBETHUKA.

Leno Pubumu (Ribitsch) npomus Ascmpuu'®® 6bin10 NepebiM, B KOTOpOM Bpems
[l0Ka3bIBaHUA N0 06BACHEHMIO NPUYKNH TPABM, NMONYYEHHbIX BO BPEMA HAXOMKAEHUA
3aABUTENA NoA CTpa)el B moauuuu, 6bi1o nepeHeceHo Ha [paBUTENbCTBO
rocygapcrea-otseTymka. Mo AaHHOMY Aeny He OCnapwBanocb, YTO 3aABUTENb
NoNy4nn nospexaeHus 8 nonnumun. OgHako NMpaBUTeNbCTBO roCyAapCcTBa-OTBETUMKA
YyTBEPXKAAN0, YTO, U3-33 BbICOKOTO CTaHAAPTa A0Ka3biBaHMA B HALMOHANbHbIX
Cyhax, He NPeACTaBNANOCH BO3MOXKHbIM YCTAaHOBUTb, JIEKUT 1M OTBETCTBEHHOCTb

191 Cm. pasgen 2.2 0 NpUemIemocTy 3aABNEHUN.

192 Ceeman BesHedapoeny (Sevtap Veznedaroglu) npomue Typyuu, skanoba Ne 32357/96, 11 anpens 2000,
YacTnyHO ocoboe MHeHue cyabu BoHenno, § 14.

193 Pubumuy (Ribitsch) npomue Aecmpuu, sxanoba Ne 18896/91, 4 nekabps 1995.
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3a NOJlyUYEeHHble 3aABUTE/IeM MOBPEKAEHUA Ha NOAULENCKUX. TpaBUTENbCTBO
YTBEP a0, YTO ANA YCTaHOBAEHUA HapylweHna KoHBeHUMK, HeobXoaMMo, 4TobbI
ecToKoe obpalleHue 6bi10 0Ka3aHO BHE Pa3yMHOro COMHeHuA. Komuccus otepria
[0BoAbl MpaBUTENbCTBA M YCTAHOBW/IA, YTO €CIU JINLLO MOJTYYM/I0 NMOBPEXAEHUA BO
BPEMSA HaXOXAEHUA NoA, CTpakel B nonnumn, Npasntensctso 06a3aHO NpeacTaBUTh
[l0Ka3aTenbCTBa, bpocalolme TeHb COMHEHUS Ha YTBEPXKAEHNSA epPTBbl, 0COBEHHO,
ecnn o6BUHEHMA epTBbl NOATBEPXKAATCA MEAMUMHCKMMM crnipaBkamu. Mo
[AaHHOMY Aeny MoACHEeHMWA, npeaocTaBieHHble MpaBUTeIbCTBOM rocyAapcTBa-
OTBETUMKA, BblIM HEAOCTAaTOYHbIMU ANA TOr0, YTO6bl BPOCUTL TEHb COMHEHMA Ha
YTBEPMKAEHWA 3aABUTENA O 3KECTOKOM 0bpalieHnn'®®. Moaxoa Komuccunm 6bin NpUHAT
CyA0Mm, KOTOPbI YCTaHOBM/ B CBOEM NMOCTaHOBNEHWUM, YTO cTaTbdA 3 KoHBeHLUMM Bbina
HapyLlieHa®,

Cya, npuaepunsanca 4aHHOro NoAxoAa v B CBOEM MOCTAHOBEHUU no aeny CeamoyHuU
(Selmouni) npomue ®paHyuu, B KOTOPOM YCTaHOBUA:

KOrga nnuo A0CTaBAAETCA B MOJIMLUIO B XOpoLwem COCTOAHUKU 340P0BbA, HO UMeeT

nospexaeHnA Ha MOMEeHT 0C3060)K,EI,GHMR, Ha rocyaapcTeo BO3/1araetca 06s3aHHOCTb

no npenocTaBieHnto npuemaemoro ob6bACHeHUA TOMY, KakKum 06pa30M 6binn

nony4yeHbl NOBpeXaeHua, HeBbinosHeHne AaHHOro obasaTtenbcTea nogHMmeT Bonpoc

0 ABHOM HapyLweHuu ctatbi 3 KoHBeHUMM e,
Tpu acnekTa BbiBogoB Cyaa no geny CeamoyHu (Selmouni) TpebytoT fanbHelwero
pasbAcHeHMA. ITO BONPOCbl 1) 0 TOM, KOrga HayMHaeTCA CPOK HaXOoMKAEeHUA
nog, CTpakeir B NOAMLMM U, OL4HOBPEMEHHO, KOr4a BO3HWKaeT 06A3aTeNbCTBO
no o6BACHEHUIO Npouclealero; 2) nepuod epemMeHu, B TeYeHUe KOToporo
0653aTeNbCTBO MMEET CUAY; U 3) 3HaYeHMe TepMmHa “npuemnemoe obbacHeHne” ¥,

B OTHOWeEHMM MepBOro BOMpPOca, Heob6X0AMMO MNOAYEPKHYTb, YTO TEPMMUH
“HaxoxpeHue noa cTpaxken B noavmumm” He 0653aTeNIbHO O3HAYaAEeT, YTO /L0
6b1710 MOMELLEHO B CNeLManbHOe MeCcTo CoAepKaHua nog cTpaxei'®®. B csoem
noctaHosneHun no aeny AcuH Amew (Yasin Ates) npomue Typyuu**®, cBA3aHHOM C
yB6UIACTBOM CbIHA 3aABMTE/IA BO BPEMA NPOBOAMBLUEICA NOC/Ie ero apecta BOeHHOM
onepauuu, Cya NOCTaHOBWA, YTO OTCYTCTBME A0KAa3aTe/bCTB, MOATBEPMKAAIOLLMNX
06BMHEHWA 3aABUTENA B TOM, YTO €0 CbiH Bbl1 YBUT areHTaMm rocygapcrea:

He 03HayaerT, 4To MNpaBnTeNbCTBO rOCYAAPCTBA-OTBETYMKA HE HECET OTBETCTBEHHOCTM
3a cmepTb Kagpw ATewa, NnpoucLliesLyio BO Bpems ero apecra. B atoi ceasm, Cyg
MOBTOPAET, YTO COAEPIKALLMECA NOJ, CTPANKEN ML HAXOAATCA B YA3BUMOI NO3ULUK
1 Ha BNACTAX NIEKMUT 06A3aHHOCTb MO UX 3aluTe’®,

194 Tam xe, § 31.

195 Tam e, § 40.

196 CenmoyHu (Selmouni) npomue ®paxyuu [BI1], wanoba Ne 25803/94, 28 uona 1999, § 87.

197 Tam xe.

198 Cm. c cooTBeTCTBYOWMUMU M3MeHeHnamu X./1. (H.L.) npomue CoeduHéHHo20 Koponescmea, anoba Ne
45508/99, 5 oktaAbpn 2004, § 91.

199 AcuH Amew (Yasin Ates) npomue Typyuu, sanoba Ne 30949/96, 31 masn 2005.

200 Tam ke, § 93.
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Ccblnanacb Ha CBOM NOCTaHOBAEHMA No Apyrum aenam, Cya nOCTaHOBUA:

Ha rocysapcTteax nexuT 06a3aTe1bCTBO N0 06ACHEHUIO NPUUUH NOBPEXAEHUIA UK

cMmepTeil, NpoucLIeALWNX He TONbKO B MECTax COAEPXaHWUA NOA CTPaken, HO Takke

B paloHax, HaXOAALMXCA MOA UCKIIOYUTENbHBIM KOHTPOJIEM B/IAcTeN rocyaapcTea,

TaK Kak B 060MX C/ly4anx, Takme co6bITUA MONHOCTBIO MW B 3HAUUTENbHOW CTEMEHU

HAXOAATCA B UCK/IOYUTENBHOM BeAeHuUM Bnacten®®:,
M3 atoro cnepyer, 4to 06s3aTenbCTBO CTPaHbl-y4aCTHULUbI BCTyNnaeT B CUAY, KaK
TO/IbKO ee areHTbl 3agep*xann 1muo, He3aBUCMMO OT TOro, 6b1710 K AaHHOe 1nuo

BMNOC/EACTBUM MOMELLEHO B MECTO COAEPXaHNA Noj, CTpaxKen.

B oTHOLLIEeHUK BTOPOro Bonpoca - A/NTe/IbHOCTM 0653aTeNbCTBA NO NPEA0CTaBAEHUIO
oTyeTa O cyabbe 3afepKaHHOro - 06A3aTeNbCTBO CTPAHbI-y4aCTHULbI MO 3aLuuTe
3a/lepKaHHOro NPoAosIKaeTca A0 ero ocBoboxaeHuA. M3 npeueneHTHOro npasa
Cypa cnepyeTt, 4To CTpaHa-yvacTHMUA obA3aHa NPoOAEMOHCTPMPOBaTb, YTO INLO
6b110 0cBO6OXKAEHO. [JaHHbIM BONPOC NMPOUANIOCTPUPOBAH B NOCTAaHOBAEHUM
no pgeny Cyxelina AlobiH (Siiheyla Aydin) npomue Typyuu®®?, B KOTOPOM MY3K
3aABUTeNbHULUbBI Bbln apecToBaH M HaXOAMACA MOL CTpa*Keh B MOAULENCKOM
yyacTke. Ero goctasnau B 3gaHue cyga, u 4 anpena 1994 roga cygba pacnopaguaca
ero otnyctuTb. OAHAKO My} 3aABUTE/IbHULbI TaK U He BbllLen U3 34aHnA cyaa, n 9
anpensa 1994 roaa ero teno 66110 06HapyKeHo B nose, B 40 KM OT 34aHUA cyaa.
MpaBuUTENbCTBO YTBEPIKAANO, YTO MYXK 3aABUTEbHULbI Obln oTnylweH 4 anpens
1994 roga, 1 OTBETCTBEHHOCTb 33 €ro Noc/jeAyloLLy0 CMepPTb HE MOXKET fiexaTb
Ha OO/IKHOCTHbIX Inuax rocygapcrea. Komucema nposena B Typumu caywaHue no
YCTaHOBNEHMIO GAKTUUECKUX 0OCTOATENbCTB Aena W 3ac/aylwana pag ceuaeTenei.
OpHako MpaBuTeNbCTBO rocyaapcTBa-0TBETYMKA HE YCTaHOBMAO U He obecneunno
ABKY COTPYAHWKOB NOJNLMKN, KOTOPble COMPOBOMXAANAN MYyXKa 3aABUTENbHULbI B
3paHune cyaa 4 anpena 1994 ropa. bonee T0ro, MpaBUTENBCTBO HE NPEAOCTAaBUIO
KaKUX-1Mb60 [OKYMEHTOB, NMOATBEPXKAAMOLWLMX, YTO MY 3aABUTENbHULbI Obin
AencTBUTENbHO 0CBOBOXKAEH. B nocTtaHoBAeHMM oT 24 mana 2005 roga Cya npuwen
K BblBOAY, YTO:

KaK yKa3aHo BbllLe, B CBETE TOrO, YTO MPaBUTENBCTBO HE YCTAHOBWAO U He obecneumnno
ABKY COTPYAHWMKOB NOAULMK, conpoBoxaaswmnx Heuatn AauHa B cya Aunapbakvpa
4 anpensa 1994 roga, HapaAy C OTCYTCTBMEM [JOKYMEHTOB O ero ocBOBOXAEHUM,
CyZa, NPUXOAMT K BbIBOAY, 4TO MPaBUTENLCTBO HE BbINOMHUAO CBOEro 06A3aTeIbCTBa
no [0Ka3blBaHUIO TOro, YTo Heyat AAMH Bbin AeicTBUTENbHO OCBOBOXKAEH U3
3paHua [iuapbakupckoro cyaa 4 anpens 1994 roga. Cya cuMTaeT yCTaHOB/EHHBIM
TO, 4TO HeuyaTu AauH ocTaBasica Noa CTpakei rocyaapcrsa. OTcloaa cnepyert, Yto
MpaBuTeNbCTBO 0653aHO 06BACHUTL, Kakum obpasom HeuyaTu AguH 6bin yoUT BO
BPeMA HaXOXAEHUA B pyKax BNacTel rocyaapcTea. MprHUMan BO BHUMaHMWe TOT GaKT,
4To MPaBUTENILCTBO HE NPEAOCTaBUNO TakUX 06bACHeHWI, Cya NPUXOANUT K BbIBOAY,
yTo MpaBMTENHLCTBO HE 06bACHUIO 06CcTOATENbCTBA YBUMitcTBa Heuatv AauHa®®.

201 Tam ke, § 94.
202 Cyxelina AlideiH (Siiheyla Aydin) npomue Typyuu, xanoba Ne 25660/94, 24 mas 2005.
203 Tam ke, § 154.
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B stom nocraHoBneHun Cyg TakXe cocnasnca Ha ctaTbio 11 [eknapauuu o 3awumre
BCEX /1ML, OT HACU/IbCTBEHHbIX MCYE3HOBEHMI (NpUHATOM leHepanbHol Accambneei
OOH 18 aekabps 1992 roaa, pesontouma Ne 47/133). JaHHas cTaTba [aCcuUT:

Jlioboe nuo, MweHHoe cBOHOAbI, JOMKHO 0CBOBOKAATHCA TAKMM 06pa3om, YTO6bI

MOKHO 6bl10 YAOCTOBEPUTLCA B TOM, YTO OHO 6bi10 ,D,EFICTBMTeﬂbHO OCBOﬁO)Kﬂ,eHO

N, Kpome TOro, 4Yto OHO 6bi10 ocsoGom,quo B YC/NI0BUAX, rapaHTUPYHOLWNX ero

d)msmqecr(yro HENPMKOCHOBEHHOCTb M CnocobHOCTb B NOMHOMN mMepe OCyuw,ecTB/ATb

cBou npasa’®.
W, HakoHel, B OTHOLWIEHMWU TpPeTbero BOMpoca, T.e. CYWHOCTU “npuemnemoro
06BbACHEHMA” NOYYEHHbBIM BO BPEMA HAXOXAEHUA MO CTPAXKEN NOBPEKAEHUAM,
Komuceus HeoaHOKpaTHO yKasbiBasaa, YTo MO AeNam O TeNleCHbIX NOBPEXAEHUAX,
NoJly4eHHbIX BO Bpems NpebbiBaHWUA Nog, cTpaxei B nonmummn, “ans MpasutenscTea
rocy4apcTBa-0TBETYMKA HELOCTAaTOYHO YKa3blBaTb HA APYr1e BO3MOMKHbIe NPUYNHDI
nospexaeHuni, NMpaBnTenbcTBo 06583aHO NPeaoCTaBUTL AOKa3aTebCTBa, bpocatoLme
TEHb COMHEHMA Ha YTBEPKAEHUA XKepTBbl U NpeacTaBNAeHHble el0 MeaULMHCKUe
cBuaeTenbctsa?®’. AHanorMyHbiM 06pa3om, B yNOMAHYTOM Bbllle aesne Pubumy
(Ribitsch) npomue Aecmpuu®® o6bsacHeHMA MpaBUTENbCTBA rOCYAAPCTBA-0TBETYMKA
“6blNM HeQOCTaTOYHbIMKU NS TOFO, YTOObI BPOCUTL TEHb COMHEHMUA Ha 0BBUHEHUS
3asABUTENA B KECTOKOM 06paLLeHMM, KOTOPOMY, MO ero yTBEepKAEHUAM, OH noaseprca
Mo BPemMsa HaxoXAeHWA noj cTpaxen B noavummn®’”. TMpu NpUHATUM pelueHus
OTHOCUTE/IbHO TOro, 06bACHWN0 N1 MPaBUTENBCTBO rOCYAAPCTBA-OTBETUMKA NPUUMHDI
TeNeCHbIX MOBPEXAEHUIN MONYYEHHbIX BO BPEeMA COAEPKaHWMA MOL CTpakew,
Cyn, ccbinaeTca Ha pacciefioBaHuUA, B YaCTHOCTU, Ha cyaebHO-MeaULMHCKNE Unn
MeAMULMHCKME OCMOTPbI, NPOBeAEHHbIe HA HaLMOHaNbHOM ypoBHe. Hanpumep, no
aeny CanmaH (Salman) npomue Typyuu, B KOTOPOM 3aZ€P*KaHHbIV yMmep B NOANLMM,
Cyn otmeTtun, yto MpaBUTENbCTBO rOCYAapCcTBa-OTBETYMKA HE NpenocTaBuUIo
npuemnemoro ob6bACHeHNs:

NPUYMHAM NOBPEXAEHMNI HA NEBON LMKONOTKE, CUHAKOB U OMyX/J10CTel Ha NieBoW

CTyMNHe, CUHAKOB Ha rPyAM U nepesoma rpyauHbl. [lokasaTenbCcTBa He NOATBEPXKAA0T

yTBEpKAEHUA [PaBUTENBCTBA O TOM, YTO YKa3aHHble MOBPEXAEHUA MOTU BbiTb

NonyyeHbl BO BpemMs apecTta, Uiu 4To nepesiom rpyauHbl MOT NPOU30IATU BO BpemMs

maccaxa cepaua®.
dopmynunpysa OaHHbIK BbiBOA, CyZ NMPUHAN BO BHUMAHWE PAL MeAWMLUHCKUX
3aK0YEHUI, NOATOTOB/NEHHbIX MEXAYHAPOAHbIMU CyaebHO-MeaULUHCKUMN
3KCnepTaMmm Ha OCHOBAHMM NATO/IOFOAHATOMMUYECKUX OTYETOB, CAENAHHbIX Nocae
CMEpPTM 3aKNHOUYEHHOT0?®,

204 Tam e, § 153.

205 Cm. Knaac (Klaas) npomue lepmaruu, xanoba Ne 15473/89, 22 centabpa 1993, § 103.
206 Pubumvy (Ribitsch) npomue Aecmpuu, xanoba Ne 18896/91, 4 nexkabpsa 1995.

207 Tam xe, § 31.

208 CanmaH (Salman) npomue Typyuu, skanoba Ne 21986/93, 27 uioHs 2000, § 102.

209 Tam xe.
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Mo geny Akkym (Akkum) u dpyeue npomus Typyuu®*°, Cya, nposepas, 06bACHUAO
N MpaBUTENBCTBO rOCYAaPCTBA-OTBETYMKA NPUYMHbI YOUIACTBA ABYX POACTBEHHUKOB
3aABUTENA, OLEHUN YCTHble MOKa3aHUA, NoJyyeHHble aeneratamu Komuccuu.
OH TaKkke yaenun ocoboe BHMMaHWE NPOBEAEHHOMY HAa MECTHOM YpPOBHE
paccneposaHuto. Cya yCTaHOBWJI, YTO 3HAYMMOTO PacCAeloBaHUA Ha MECTHOM
YpOBHEe NpoBefeHo He 6bio, TaK Kak OHO He CMOM/I0, BO-MEPBbIX, YCTaHOBUTb
aencTeuTenbHble dakTUYeckme obcToATeNbCTBa YOMMCTB M 0b6e306parkmBaHmA
OZHOTO 13 TeJ, U, BO-BTOPbIX, MPUBECTU K YCTAHOBAEHUIO M HAaKa3aHWUIO BUHOBHBIX.
CyZ npuLuen K BbiBoAy, 4To [paBUTENbCTBO, B HapyLueHue cTaTel 2 U 3 KoHBeHLMH,
He CMOr0 O06BACHUTb NPUYUH YOUINCTB M 06e306parkMBaHUA OLHOrO U3 Ten
POACTBEHHMKOB 3anaBuTena?!:,

M3 npeueneHTHoro npasa Cyaa ciaeayert, 4to ecav MpaBUTENbCTBO rocyAapcTBa-
OTBETYMKA HE MPOBOAUT MEAMULMHCKMIA OCMOTP ANLA Nepes, NoMeLLeHUEM ero nog,
CTPaXky, OHO, A0 ONpeaesieHHOW CTeNEeHU, NLLIAETCA BO3MOKHOCTM YTBEPIKAATb O
TOM, YTO Te/ieCHble MOBPEeXAeHUA, 0BHaPYKeHHble nocie 0cBoboXAeHMA, 6bian
nosly4YeHbl INLOM elle A0 apecTa. Tak, B NoCTaHOBAEeHWUM Mo aeny A6oysacamem
AmaH (Abdiilsamet Yaman) npomue Typyuu®*? Cyg, oTMETU/, YTO 3aaBUTENb He Bbin
NOABEPTrHYT MEAULMHCKOMY OCMOTPY MPW COAEPIKAHWUM MOA CTPAXKEN, U Y HEro He
6b1710 JOCTYNa K BbIBpaHHOMY MM Bpady BO Bpems 3ak/toueHus. Mocae nepesoaa
M3 NONMLEINCKON Kamepbl B TIOPbMY OH MpoLUes ABa MeAULMHCKUX OCMOTPa, Mo
pesynsTaTamM KOTOPbIX 6bl1 COCTaBAEH MEAMULMHCKMI OTYET, U CAENAHO MEeAMLMHCKOoe
3aK/0YeHVe B KHUIe NaLMeHTOB TIOPbMbl. KaK 3aK/toueHune, Tak v OTYET OTpaKatoT
TO, YTO Ha PA3/IMYHbIX YACTAX TeNa 3aABUTENA BbIIN KOPOCTbI, CUHAKM U CCAZUHbIZE,
Hanuuune AaHHbIX MOBPEXKAEHWIA, NPU OTCYTCTBMM NPABAONOLOOHOIO 06bACHEHMA
CO CTOPOHbI MpaBMTENbCTBA, CTAN0 AOCTATOYHLIM A5 TOro, YTobbl Cya npuwen K
BbIBOAY, YTO OHM CTa/NM PE3yAbTAaTOM KEeCTOKOro obpalLeHus, NPMMeHeHHOro no
OTHOLLEHMIO K 3a8BUTE/IO B HapyLleHue cTaTbu 3 KOHBEHL MU, M OTBETCTBEHHOCTb
3a KOTOpOEe CAefo0Bano noHecTy MpaBUTeNbCTBY rOCYAaPCTBA-OTBETYMKAZ,

B uenom, n3 PaACCMOTPEHHDbIX Bbllle NMOCTaHOB/NEHUMN, cnenyet, uTo Cyp, OXunaaet ot
npaBMTeﬂbCTBa rocygapcCrtBa-oTBETYMKa NpenoCTaBneHNA yaoBAeTBOPUTENIBHOIO
n \/6€LI,VITEI1I:HOFO 06bACHeHUA NMPUYNHAM TeNecCHbIX I'IOBPE)Kﬂ,eHVIFI n CMepTeVI,
npouncweawnm BO BpemMA HaxoXAeHUAa nong CTpa)Kef;L Ona npaBMTeanTBa
rocyaapcrBa-oTBeT4MKa HEOOCTAaTOYHO YKa3blBaTb Ha ApPyrue noTeHUMa/ibHble
NPUYNHbBI 6e3 npeaocCTtaBNeHNA a€KBATHbIX 40Ka3aTENbCTB B NOATBEPXKAEHNE CBOUX
40BO4OB. Niobbie npeanocTtaBieHHbIE npaBVITeanTBOM rocyfapcrea-oTBeTYMKaA

210 Akkym (Akkum) u dpyaue npomue Typyuu, skanoba Ne 21894/93, 24 mapTta 2005.

211 Tam e, §§ 212-232.

212 A6dyncamem fmaH (Abdilsamet Yaman) npomue Typyuu, sanoba Ne 32446/96, 2 Hoabpsa 2004.
213 Tam e, § 45.

214 Tam xe, §§ 46-48.
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MeAMLMHCKME [OoKasaTenbcTBa TwaTenbHo u3yyatotca Cyaom, npexpe yem
OH MPMMEeT UX B KayecTBe A0Ka3aTeNbCTB MPUUYMH MONYYEHHbIX MOBPEXAEHUN
VN CMEPTU BO BPEMA HAXOMAEHMA MO CTpaxel. 3aaBUTEeNAM nNpefocTaBieHa
BO3MOXHOCTb NpeacTaBnAaTb B Cya MeAULNHCKME 3aKI0YEHNA ANA ONPOBEPKEHNA
Tex, YTo npeacTasneHbl [paBUTeNbCTBOM rocygapcTBa-oTBeTYMKa. bonee Toro, Cyg,
Cam MOXeT NonpocuUTb cyaebHO-MeANLUHCKOro aKcnepTa NPOKOMMEHTUPOBATb
Nntobble NpeAcTaBieHHble CTOPOHAMU MeAULMHCKME AoKasaTenbcTBa. Komucema
NOCTYNuAa Tak B OTHOLIEHWW YNOMSHYTOrO Bbilwe aena Caamax (Salman) npomus
Typyuu®®, Korga ANA BbIACHEHWA NOCTaBAEHHOW Npobiembl OHa 3anpocuna
aKcnepTHoe mMmHeHue npodeccopa KopaHepa, npodeccopa CynebHo MegmumHbl
YHuBepcuteta MoHaw (ABcTpanua) u anpektopa BuktopmaHckoro UHCTMTYTa
CyaebHoit MeanumHbI?e,

ii) O6azamenbcmeo nomozame Cydy 8 ycmaHoesAeHUU (hakmuyecKux
obcmoamenscme dena

B cooTBeTcTBUM C [pasuiom 44A PernameHTa Cyaa, CTOPOHbI NO paccmaTpMBaeMomy
Cynom geny obA3aHbl BceLeno cotpyaHuyaThb ¢ Cyaom B Xoae Npomn3BOACTBa N0 AefaMm,
B YaCTHOCTW, NPeANPUHMMATb B PaMKax CBOMX MOJIHOMOUMNI TaKne AeNCTBUA, Kakue
CyZ cynTaeT HEOOXOAMMbBIMU A/1A HAANENKALLEro OTNpaBaeHUs npasocyaua®t’. Mpu
yCTaHOBNeHUN paKkTnyeckmx obctoAaTenncts Aena Cya HEOAHOKPATHO CTasIKMBancA
C TPYAHOCTAMM, Koraa paBuTenbCcTBa rocy4apcTB-OTBETYMKOB OTKAa3biBa/INCh OT
COTpyAHMYecTBa NyTem He npeacTtasneHna B Cya JOKYMEHTOB M 3aMpPOLEHHbIX UM
[0Ka3aTenbCcTs, AN NyTEM He NpeAcTaB/leHMNA 3anpoLLIEHHbIX AOKYMEHTOB UK
[0Ka3aTenbCTB B NO/IHOM 0b6beme. B cBA3M ¢ aTum Cya, HEOAHOKPATHO YKa3blBa Ha
cnepyioulee:

o1 adbeKkTuBHOM paboTbl cMCTEMbI MHAMBUAYANbHbIX ¥anob, NpesycMoTpeHHOoN
cTaTbeit 34 KoHBEeHLMM, BaXKHENLWMM ABNAETCA TO, Y4TO rOCYAaPCTBA AO/MKHbBI CO34aTh
BCe HEobXoAMMbIE YCN0BUA ANA Haj/exalero u 3GpbeKTMBHOro paccMoTpeHus
Kano6?s,

Cya, npu3Han B noctaHosieHnn no geny Tumypmauw (Timurtas) npomus Typyuu®®®,

4YTo ecnu 3aABuUTeNb O06BUHAET BAACTU rOCyAapCTBa B HapyleHUUM CBOMUX
npeaycMoTpeHHbIX KOHBeHLMeN NpaB, B HEKOTOPbIX C/ly4asnX TOAbKO MpaBuTesbcTBo
rocyapCcTBa-oTBETYMKA MMEET WCKAOUYMUTENbHYIO MHGOPMALMUIO CNOCOBHYIO
NoATBEPAUTb MW OMPOBEPrHYTb AaHHble YTBEepXAeHuA. HenpepoctasieHue
MpaBUTENbCTBOM FOCYAapCTBa-OTBETYMKA MMEIOLWENCA Y HEro MHbopMmauuu,
WAN HEeCcBOeBPeMeHHOe ee MnpefocTasneHne 6e3 yaoBAETBOPUTE/IbHbIX TOMY

215 Cm. CanmaH (Salman) npomuse Typyuu, »kano6a Ne 21986/93, 27 uioHsa 2000.

216 Tam ke, § 6.

217 Mpasuno 44A Pernamenta Cyaa Aake pacliumpseT 3Ty 06A3aHHOCTb CTPaHbl-y4aCTHULbI, KOTOpasa He
ABNAETCA CTOPOHOW paccMaTpUBAEMOro CNy4as.

218 TaHpukyny (Tanrikulu) npomus Typyuu [BI1], anoba Ne 23763/94, 8 uons 1999, § 70.
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06BACHEHMI MOTYT He TONIbKO CO34aTb OCHOBaHMA 415 BbIBOA0B 06 060CHOBAHHOCTM
YTBEPIKAEHWI 3aABUTENA, HO U MOTYT TaKKe HeraTMBHO OTPA3MTbCA Ha YPOBHE
cobtofeHUn ToCcyAapCcTBOM-0TBETYMKOM CBOMX 06s3aTebCcTB Mo cTaTbe 38 § 1
(a) KoHnseHunn?®, Mo aeny Tumypmaw (Timurtas), KacalowWwemyca ncyesHOBEeHUsA
CblHa 3aABMUTENA MOCNE HEMPU3HAHHOTO COAEPNKAHUA MOA, CTPAXKeN Yy BOEHHbIX,
MpaBUTENbCTBO rOCYAApPCTBA-OTBETYMKA OTPMLAN0 GaKT 3ajep’KaHua CbiHa
3anBuTend. 3aasuTens npegoctasmun Komuccum GOTOKOMUMU AOKYMEHTA, KOTOPbIN,
MO ero yTBEPXKAEHWUAM, ABAICA OTYETOM O NPOBEAEHUM BOEHHOM onepauuu. B
Hem M3narasmcb NoapPobHOCTU apecTa CbiHA 3aABUTENA NMPUHUMABLLUMMMU yHacTue
B onepauun congatamu. Korga Komuceua sanpocmna y NMpasutenbCTBa opurmHan
[OKyMeHTa, MpaBUTeNbCTBO NOATBEPAMIO, YTO AOKYMEHT C TaKMM MOPSALKOBbIM
HOMEPOM AEWCTBUTE/IbHO CYLLECTBYET, O4HAKO OHO HE MOMKEeT NpesocTaBuUTb
ero B Cya, TaK Kak OH COAEPKUT BOEHHYIO TalHy. Mo MHeHuto MpaBMTENbCTBa,
doToKoNMA opurMHana AOKYMeHTa 6blia M3MEHeHa 3asaBuTenem, YTobbl BHECTM
B Hero ums ero cbiHa. Cya, yKasan B CBOEM NoCTaHOB/eHMM, YTo y MpasuTenscTea
6b1710 NPEUMMYLLECTBO MO OKasaHuio Cyay nomolwm nyTem obecrnedeHus gocTyna
K OOKYMEHTY, KOTOPbIi, MO ero yTBepXAeHUAM, 6bl1 NOANUHHBIM; MO MHEHMIO
Cyaa, NpasuTenscTBy 6bi10 HEAOCTAaTOYHO NPOCTO CCbINATLCA Ha AKOBbI CEKPETHYIO
CYLLLHOCTb JOKYMeHTa. B cBeTe TOro, 4to MpaBuTe/IbCTBO roCyAapCcTBa-0TBETYMKA He
npeaocTaBua0 opurMHan gokymerTa, Cya npuiien K Bbisogy 06 060CHOBaHHOCTM
YTBEPXAEHWI 3aABUTENA M NOCUUTA, YTO GOTOKONUA SOKYMEHTA AeNCTBUTENbHO
ABNANACL KOMWEW NOA/MHHOIO OTYeTa O NPOBeAEHMM onepaummn. Takum obpasom,
CyL Hawen yCcTaHOB/MEHHbIM GaKT TOro, YTO CbiH 3asaBuTeNsA Gbla AENCTBUTENbHO
3a/epXaH congatamm U ymep, Haxo4AaCb Nog, CTPAXKEN y BOEHHbIX?2,

MNoaxoa Cypa B aene Tumypmaw (Timurtas) npomue Typyuu ctan obwum gns
AHANOMNYHbIX Aen, 1, B CBA3N C HenpeaocTaBneHnem [paBuUTebCTBaMM rocyaapcTs-
OTBETYMKOB AOKYMEHTOB WAW APYrux Aokasatenbcts, Cya npoponxaer genatb
BbIBOAbl OTHOCUTE/IbHO 060CHOBAHHOCTM YTBEPKAEHWUI 3anaBuTenein. bonee Toro, B
cBeTe NoaxoAaa, BbipabotaHHoro no aeny Tumypmauw (Timurtas), 13 pekabpna 2004 B
PernameHT Cyaa roga 6b110 BKAtOUeHO HoBoe MpaBuio. B cooTBeTCTBMU C AaHHbBIM
Mpasunom:

B TEX C/y4asX, KOr4a CTOPOHA He NPeaCcTaBAseT A0Ka3aTeNnbCTBa UK MHGOPMaLMIO,
3anpouweHHble CysoM, AU He packpbiBaeT Heobxoaumylo WHGopmauuto Mmo
cBOEW UHULUMaTUBe, IM60 MHbIM 06pa3om yKIoHAETCA OT 3GbEKTUBHOMO yyactTua
B npoussoAcTee no Aeny, Cya Bnpase pacleHMBaTb Nofo6Hble AeCTBMA TakUM
06pa3om, KaKMM OH CYMTAET Hag/1exalyum??2,

219 Tumypmauw (Timurtas) npomus Typyuu, anoba Ne 23531/94, 13 uioHa 2000.
220 Tam ke, § 66.

221 Tam e, § 86.

222 TMpasuno 44C PernamenTa Cypa.
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Kpome TOro, oTkas npaBUTeNbCTBA roCyAapCTBA-OTBETYMKA COTPYAHMYATbL C
Cygom nytem yaepraHWA COOTBETCTBYIOLWMX AOKYMeHToB, npuBoaut Cya K
nepeknaablBaHNio bpeMeHn foKa3blBaHUA Ha NpaBuTeNbCTBO. [eno Akkym (Akkum)
u dpyaue npomus Typyuu** Kacanocb ybUCTBa ABYX POACTBEHHUMKOB 3asBUTeNEN
1 06e306parKMBaHMA ylIen OAHOro U3 HUX, NPOUCLIEALWNX B 30HE NPOBeAeHUn
BOEHHOIN onepauuun. Korga npeactaBneHHble CTOPOHAaMWM AOKYMEHTbl Oblnu
NPW3HaHbl HEAOCTAaTOYHBIMM A8 YCTAaHOBAEHNA GAaKTUYECKMX 06CTOATeNbCTB Aena,
Komuccus nposena cnywaHue no ycTaHOBAEHUIO GaKTUUECKUX 06CTOATENLCTB B
Typuuu, rae 3acnywana, cpean Npoymx, pAag BOEHHbIX, NPUHUMABLUMX yyacTme B
onepaumu. M3 nx NoKasaHuit CTano ACHO, YTO MMENCA eLlle OAMH BOEHHbIW AOKNAL,
KOTOPbIN MOT NPOINTL CBET Ha paccMaTpuBaeMble cobbITUA, ogHaKo MpaBUTeNbCTBO
He npefocTaBuno ero B pacnopaxeHune Komuccumn. Komumceua sanpocuna y
MpaBuTenbcTBa 3TOT AOKYMEHT, HO [paBMTeNbCTBO He OTBETUAO Ha 3anpoc.
3anBUTENU, CO CBOEW CTOPOHDI, YTBEPXKAAU, UTO NPU 0O6CTOATENbCTBAX AAHHOTO
aena, MNpasuTenbcTBo Hb110 0643aHO NpeaOCTaBUTb NPaBAONoA06HOe 06bACHEHNE
ybuicTBy Mx poacTBeHHMKOB. B 060CHOBaHWE CBOMX JOBOAOB OHWM COCNANUCDL Ha
npeueneHTHoe aeno MexxamepukaHckoro Cyaa no lpasam Yenoseka n Komuteta
no npaBam yenoseka. Cya NPUHAN BO BHUMAHWE AOBOAbI 3aABUTENEN U NOCTAHOBU,
4TO 6b1710 6Bl HEYMECTHBIM NPUIATU K BbIBOAY O TOM, YTO OHM He NpPeaoCTaBUN
[OCTaTOUYHbIX JOKA3aTeNbCTB B MOAAEPKKY CBOUX YTBEPNKAEHUN, YUNTbIBAA, YTO
TaKue goKa3aTenbCTBa HAXOAMNMUCH B pyKax [paBUTeNbCTBA rocy4apcTBa-0TBETYMKA.
Cya, nocuntan 060CHOBAHHbIM COMOCTaBNEHUE CUTyaL MK, Koraa 3a bnarononyuuve
3a/eprKaHHbIX HeceT OTBETCTBEHHOCTb rOCYAapcTBO, C CUTyauumen, Korga auua
06HapyXeHbl paHEHbIMU UAN YMEPLWIMMU Ha TEPPUTOPUMU, HaxoAslenca nog
WUCKNIOYUTENbHBIM KOHTposem Bnacteil. Mo mHeHuto Cyaa, Takoe cpaBHeHWe
OCHOBaHO:

Ha XapaKTepHoOM 0COBEHHOCTW TOro, YTO B 0GEUX CUTYaLMAX paccMaTpuBaemble
COBbITUSA MOMHOCTBIO UM B BO/IbLIEN YaCTU HAXOAATCA B PAMKAX UCKIOUNTENBHOMO
BeAeHus Bnacteit. Takum o6pasom, No TakMM Aenam, Kak paccmaTpuBaemoe, Koraa
HenpegocTaeneHve NpPaBUTENbCTBOM BasKHEMLINX JOKYMEHTOB, HaXOAALLMXCA B UX
VUCKNOYUTENBHOM PAcnopsaXKeHuun, He nossonaeT Cyay yCTaHOBUTb paKTuyeckue
obcTonTeNnbCTBa Aena, NpaBuTenbeTBo 0653aHO MK y6eanTenbHO NOACHUTb, MoYemy
LOKYMEHTbI HE MOTYT MOATBEPXAATb BblABUHYTbIE 3afBUTENIAMU 0BBUHEHUA, UK
obecneunTb yaoBneTBOpUTENbHOE M yBeauTenbHoe o6bACHEHUE TOMY, Kakum
06pa3om nNpomsoLwam paccmaTprsaemble cobbITUsA. B NPOTUBHOM C/ly4ae BO3HUKHET
BOMNPOC O HapyweHun NpasuTenbcTBom cTatei 2 u/vnm 3 KoHseHumMn?,

C\/,CI, NPpUHAN BO BHUMaAHUE, 4TO ”paBVITe}'IbCTBO rocyaapctea-oTBeT4YNKa He
npegocrtasnao gosoaos, CBMAETENBCTBYHOUWNUX TOM, 4YTO yaepXMUBaemMble UM
OOKYMEHTbl HE COoAepaniun OTHOCHU.LEVICH K Kanobe 3anasuTena VIHd)OpMaLI,VIVI.
|_|03TOM\/, ana Toro, 4T0Obl BBLIACHUTb, MCMNOAHWAO AU npaBMTeanTBO

223 Akkym (Akkum) u dpyaue npomus Typyuu, anoba Ne 21894/93, 24 mapta 2005.
224 Tam ke, § 211.
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rocynapcTBa-oTBeTYMKa cBoe 06A3aTenbcTso, Cya Aan OLEHKY pacciefoBaHuIo,
npoBeAeHHOMY BacTAMM Ha HALMOHANbHOM ypOBHE. YCTaHOBMB, YTO MECTHOe
paccnesoBaHue 6bl10 HEMONHOLEHHbIM MO MHOTMM NpudnHam, Cya npuwen K
BbIBOZY O TOM, YTO, B HapylueHue cTaTbel 2 n 3 KoHBeHuuK, MNpaBUTeNbCTBO He
npeAoCcTaBMAO NPUEMIEMOrO OBbACHEHMA NPUYMHAM YOUICTB N 06e306paXkMBaHUSA
OZHOTO U3 Ten.

iii) 3aknroyumenbHole KOMMeHMapuu

CNOXHOCTU MNONYyYeHWN [0KA3aTeNbCTB B Ae/laXx O KecTokom obpaleHuu
NOHATHbI. M3-33 CYLWHOCTM KecToKoro obpalleHus BUHOBHbIE 0BbIYHO ABAAIOTCA
€[IMHCTBEHHbIMW €ro CBUAETENSAMU U NOITOMY MMEHOT BO3MOMKHOCTb COKPbITUS CBOMX
NPEecTynHbIX AeNUCTBMIA. TaKOe COKPbITME 3HAYUTENIbHO 3aTPYAHAET YyCTaHOBEHUE
NnpaBaMBOCTM 0B6BUHEHMIA, AaXKe eCAn BAACTAM NPUXOLUTCS NPOBOAMUTL MO HUM
paccnefioBaHue. MHOrga BUHOBHbIE HE MbITAOTCA CAEPMKMBATLCA OT NyBAUYHbIX
AKTOB YKEeCTOKOro 06palleHns 1 AaxKe He NPeanpYHUMALOT NOMbITOK COKPbLITUA CBOMX
[LeNcTBUIA U3-3a TEPMMMOCTU, LEMOHCTPUPYEMOM BAACTAMM MO OTHOLLEHMIO K TAKUM
LesHuAM. B Takux cnyyasx BacTu He obecneymBatoT COXPAaHHOCTM AOKA3aTeNbCTB,
NOATBEPXKAAMLWMX YyYacTUe areHTOB rocyfapcTBa B KECTOKOM obpalieHuu.
He3aBucuMmo oT 06CTOATENLCTB, GAKTOM OCTAETCA TO, YTO B HO/IbLUMHCTBE C/Iy4aeB y
YKEePTBbl BO3HMKAIOT TPYAHOCTU C NOATBEPKAEHMEM €r0 UK ee XKanobbl “npambimmn”
[OKazaTtesibcTBaMu. MIMEHHO B CBETe 3TOr0 caefyeT PacCMaTpuBaTh YHUKA/IbHbIE
npasuna Cyna oTHOCUTEIbHO BpemeHu A0oKa3biBaHUSA. MepeknasbiBaHne bpemeHu
[OKa3blBaHUA KomneHcupyeT 6Gosee BbIrOAHYI no3vuuto lNpaBuTenbCcTBa
rocyapcTBa-oTBETYMKA MO OTHOLWIEHUIO K YAaCTHOMY /MLy W yBeauMumsaet
BO3MOHOCTK Cya NO YCTAHOB/IEHUIO UCTUHBI.

M3nuLwHe roBopuTb 0 TOM, 4TO MpPaBUTENBCTBO rOCYAAPCTBa-0TBETYMKA HE 06A3aHO
onpoBepraTb KaxKAao0e NofaHHOE NPOTUB HEro OBBMHEHME B }KECTOKOM 06paLLEHUN.
Kak yxe oTmeuanocb Bblilwe, Cya n3baBnaeTca OT CYTAMHbIX O6GBUHEHUI Npu
paccMOTpeHUU Kanobbl Ha NpuemaemocTb. OnMcaHHble Bbile Npasuaa bpemeHu
[OKa3blBaHMA NpumeHsatoTca CyLoM TONbKO MOC/e BbIHECEHUS PELUEHUA O TOM,
4YTO 06BMHEHUA He ABNAOTCA ABHO HeoboCHOBaHHbIMK. bonee Toro, Cya Takke
notpebyeT oT 3aaBWUTENA ObiTb MOCAEA0BATE/IbHbIM B CBOUX YTBEPKAEHUAX O
KeCToKoM obpalieHun. Hanpumep, no onMcaHHoMy Bbiwe aeny Akkym (Akkum) u
Opyaue npomus Typyuu®*, 3aaBuTenu 6blv NOCeL0BATENbHbI B CBOMX 06BUHEHMAX
Ha NPOTAMXEHUMN BCE NPOLLEeAYPbl PACCMOTPEHUA AeN UHCTUTYTaMy KOHBEHLMM 1
cAenanu Bce OT HUX 3aBuUcALLee A/1A TOro, YTObbl AOKa3aTb UX.

225 Tam xe.
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3To Aeno MoxeT 6bITb NpoTMBONOCTaBAeHo aeny Tooxy (Togcu) npomus Typyuu®*,
CBA3AHHOMY C MCYE3HOBEHMEM CblHA 3afBUTENA MOC/E 3aAepXKaHUsA NONULMUEN.
B dopmynspe kanobbl M B NocneayoLmx XoaaTaucTBax 3aaBUTENb 3HAUYUTENIbHO
npotusopeunn cebe Npu U3NoXKeHUn cobbITUI Npoucweawero. NpaBuTeNbCTBO
rocyZapcTBa-OTBETYMKA, CO CBOEW CTOPOHbI, HE NpefocTaBmno B Cya pas BarKHbIX
[LOKYMEHTOB, B TOM YNC/IE, CMIUCKM /INL,, COAEPMKABLUMXCA NOJ, CTPAXKEN B MOAULMUN.
B cBoem noctaHoBneHun Cya, yKasas, YTo CTONIKHY/ICA C CUTYaLMeN, KOraa OH He Mmor
YCTaHOBMWTb, YTO MMEHHO Npom3owno. Mo mHeHuo Cyaa, AaHHasA HEeCNOCOBHOCTb
6blna BbI3BaHa, C O4HOM CTOPOHbI, NPOTUBOPEUYNBOM MHPOPMALMEN 3aABUTENA U, C
ZPYroli CTOpPOHbI, HEMO/IHbIMW MaTepuanamu paccieloBaHUA, NPeoCTaBAeHHbIMN
MpasuTtenbcteom. OTMETUB TPYAHOCTU 3aABUTENA B MOJYYEHUU HEOBXOAMMBbIX
[OKa3aTenbCcTB M3 pyK [paBuUTenbCTBa rocyaapcrea-oTBeTymKka, Cya npuwen K
BbIBOAY, YTO NepeKknazbiBaHWe BpemMeHU [0Ka3biBaHUA Ha MpPaBUTENbCTBO MpU
06CTOATENBCTBAX aHANOMMUYHbIX obcToATEeNbCcTBAM No Aeny Akkym (Akkum) u
apyrne 6bin10 6bl BO3MOXKHO, ecnn Kanoba 3aaBuTens 6bina 6bl AOKa3yeMOoN.
B cBeTe M3/0KEHHbIX 3aABUTENEM MPOTUMBOPEUYMBbLIX BEPCUIA MPOUCLLEALIETO,
Cya npuLen K BbIBOAY, YTO 3aABUTE/Ib HE [0Ka3a/ CBOKO BEPCUIO B TOI CTEMEHM,
KoTopas Heobxoguma A/1a nepeHoca bpemeHU foKasbiBaHMA Ha [1paBUTENbCTBO,
Korga oHo 0643aHO 060CHOBATb, YTO YAEPKMBAEMbIE UM JOKYMEHTbI HE COAEPIKaIN
nHdbopmaLmm 06 ncHe3HOBEHWUM CbiHa 3anBUTeN .

e) CtraHaapT AOoKa3biBaHUA

i) Joka3vbieaHue eHe pasymHbIx coMmHeHu(i

Cya, B OLLEHKe NpeAcTaBAEeHHbIX eMYy LOKAa3aTe/NbCTB, CTAaBUT OUEHb BbICOKMIA CTaHAAPT
[l0Ka3bIBaHUA, T. H. CTaHAAPT “BHE PasyMHbIX COMHEHMI"??8, Tem He meHee, cnesyeT
OTMETUTb, YTO ITOT BbICOKMIA CTaHAAPT MOMKET 6biTb 40 ONpeaeseHHON cTeneHu
CHUKEH, B 3aBUCUMOCTU OT BbIBOA0B CyAa, U B CBA3M C TEM, YTO NPU ONpeseneHHbIX
obcToATeNbCTBAX BPEMA AOKA3bIBAHMA MOMKET BbITb MEPENOKEHO HA NPABUTENBLCTBO
rocy4apcTBa-oTBETYMKA, KaK OMMCAHO Bbilue.

Komucecunsa obbsacHAET cTaHAAPT “A0Ka3aTeNbCTBa BHE PAa3yMHbIX COMHEHMUIA”
cneayrowmm obpasom: “O60CHOBAHHOE COMHEHME O3HayaeT He COMHeHue,
OCHOBAHHOE Ha NPOCTO TEOPETUUYECKOW BO3MOMKHOCTM WM BbiCKA3aHHOE, YTO6bI
n3bekaTb HEMPUATHOTO 3aKNOUYEHUA, a COMHEHMWe, ANA MPUYMHbBI KOTOPOro
cofepKatca B NpeacTaBieHHbIx GakTax??”,

226 Akkym (Akkum) u dpyaue npomus Typyuu, kanoba Ne 21894/93, 24 mapta 2005. Todxcy (Togcu) npomus
Typyuu, sanoba Ne 27601/95, 9 anpens 2002, § 69.

227 Tam ke, §§ 96-97. ina nonyyeHna nHpopmauim no BonNpocy o 6pemeHm AoKa3biBaHUA B KOHBEHLMOHHbIX
npoueaypax cm. Ugur Erdal, “Burden u Standard of Proof in Proceedings under the European Convention”,
B European Law Review, Tom 26, 2001, cc. 68-84.

228 KaceimaxyHoe (Kasymakhunov) npomus Poccuu, »ano6a Ne 29604/12, 14 Hos6pa 2013, § 100.

229 T[peueckoe geno (The Greek Case), skanobbl NeNe 3321/67, 3322/67, 3323/67 v 3344/67, ExkerogHuk
EBponeiickoit KoHBeHL MM No npasam yesnoseka, 1969, p. 196, § 30.
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[aHHbli cTaHZapT 6bia Takke npuHAT CyLAOoM B MNOCTAHOBAEHMWU MO
MeXKrocyfapcTeeHHomy aeny UpaaHous npomue CoeduHéHHo2o Koponescmeaa, B
KOTOPOM 6bIJ10 YCTaHOB/EHO:

[..]ana oueHkn pokasatenbcts, Cys NPUMEHAET CTaHAAPT [OKasblBaHWA “BHe
Pa3yMHbIX COMHeHMI”, [06aBNAsA, YTO TakMe [OKa3aTeNbCTBa MOTYT BbiTeKaTb M3
COCYLLECTBOBAHUSA [OCTAaTOMHO CUJIbHBIX, YETKUX W B3aUMHO MOATBEPKAAOLLMX
YMO3aK/MOYEHWNIA UAU AHANIOTUYHBIX HEOMPOBEPXKMUMbIX Npe3ymnumii pakta. B
[LaHHOM KOHTEKCTE, TaKXe AO0/KHbI MPUHUMATHCA BO BHUMAHWE AENCTBUA CTOPOH
npu NoNy4yeHun foKasatenbcrTs?o,

MpuHATbIN CyaoM BbICOKMIA CTAaHAAPT AOKa3biBAHWA Ha MPOTAXEHWUWU paaa feT
nozsepraeTca MHTEHCMBHOW KPUTUKe CO CTOPOHbI camux cyzeit Cyaa. Hanpumep,
BOCEMb M3 ceEMHaaUaT cyaei boabwoit Manatbl Npu paccmoTpeHun aena /labuma
(Labita) npomue VMimanuu yka3ann B cBOeM 0CO6OM MHEHWUM, cpeaun NPoYero, Ha
cneayoulee:

BONbWMWHCTBO CyAei cuMTaeT, 4To CTaHAAPT, UCNONb30BaHHbIM MPU OLEHKe
[l0Ka3aTeNbCTB M0 AaHHOMY Ny, ABAAETCA HealeKBaTHbIM, BO3MOXHO, HENOTUYHbIM
M [axe He [eWCTBYIOWMM, TaK Kak B CBA3KU C OTCyTCTBMEM 3dPeKTUBHOrO
paccnefoBaHus, 3aaBUTENb HE UMEN BO3MOXXHOCTM NOAYYUTb AOKA3aTeNbCTBa, a
BNIACTU Jaxe He CMOIMU BbIABUTb HajaupaTtenei, NoAo3peBaemMblX B KECTOKOM
obpalleHnn no oTHOLWEHUIO K 3anBuTento. focyaapcTsa Tenepb MOryT HageaTbes
Ha To, uto Cyg, B Aenax nofobHbIX 3TOMY, He CTaHeT paccMaTpuBaTb »Kanobbl O
YKECTOKOM 06paLLeHUK B CBA3M C HEAOCTAaTOYHOCTbIO A0Ka3aTeNbCTB. B cBA3M € 3TUM,
rocyaapcrtea 6yayT 3aMHTepecoBaHbl B HENPOBEAEHUW paccnefoBaHUA NO TaKUM
»anobam, nnwasn, Takum obpasom, 3aABuUTENEN, LOKA3aTeNbCTB “BHE Pa3yMHOro
comHeHua”... U, HakoHeL,, HeobXo0AMMO MOMHUTb, YTO CTaHAAPT A0Ka3biBaHUA “BHe
pa3yMHbIX COMHeHWIA” ABNAETCA, B pAAE NPABOBbIX CUCTEM, 3/1EMEHTOM Yro/N0BHOMO
cyponpoussoacTea. OAHaKo AaHHbIM CyA He paccmaTpuBaeT BOMPOCbI BUHbI UMW
HEBMHOBHOCTU UM HaKa3aHWA BMHOBHbIX, €0 33/ia4ya COCTOMT B 3aLUWUTE XKEpTBbl
1 obecneyeHnn kKomneHcauum yuepba, npuunHeHHoro focyaapcTBom-OTBETYUKOM.
TecT, MeTo4 1 CTaHAAPT AOKa3blBaHWA B OTHOLLEHUM NPEAYCMOTPEHHOM KoHBeHL el
OTBETCTBEHHOCTU OT/NIMYAIOTCA OT TEX, YTO CYLLECTBYIOT B Pa3/IMYHbIX HALLMOHA/bHbIX
cUCTEMax B OTHOLIEHMM BOMNPOCOB YrONOBHOM OTBETCTBEHHOCTU?[...].

CyA, Np13Han AaHHYI KPUTUKY B CBOEM NOCTaHOBAEHWUM no aeny Havosa (Nachova)
u Opyaue npomue bonzapuu, BbiHeceHHOMY 6 niona 2005 1 yKasan Ha cnegytoulee:

Mpun oueHKe Aokasatenbct8 Cyaom 6bin NMPUHAT CTAaHAAPT AOKa3blBaHUA “BHe
pasymHoro comHenua”. OaHako uenbio Cyna He ABAANOCL 3aMMCTBOBaHMWE
AAHHOrO CTaHAapTa M3 HaLMOHaNbHbIX NPaBOBbIX cucTem. Ero posb cocTonT He
B peleHnn BONPOCOB YrONOBHOM BUHbI UMW TPAXXAAHCKOW OTBETCTBEHHOCTH,
a B onpejesieHNn NpesycMOTpPeHHOW KOHBEHUMen OTBETCTBEHHOCTU CTPaH-
y4acTHuy,. Ocoban CyWHOCTb AaHHOM 3afauun, NpesycMOTPeHHOM cTaTtbeit 19
KoHBeHUuu, cocTonT B obecneveHnn cobnogeHns 06a3aTenbects, NPUHATLIX HA
cebs cTpaHamu-y4acTHUUamu EBponeiickoit KOHBEHLMU, U onpeaenseT Noaxos,

230 UpnaHdus npomue CoeduHéHHo20 Koponescmea, skanoba Ne 5310/71, 18 aHsapsa 1978, § 161.

231 Jlabuma (Labita) npomus Umanuu [BI1], ano6a Ne 26772/95, 6 anpens 2000, COBMECTHOE YaCTUYHO
ocoboe mHeHue cyaeit Pactpo Puapyaxo (Pastro Ridruejo), boHenno (Bonello), Makapsuk (Makarczyk),
TynkeHc (Tulkens), CTpaxkHuyKa (Straznicka), bytkesuy (Butkevych), Kacagesann (Casadevall) u 3ynaHuny
(Zupandic), § 1; Takske Cyaba boHenno B cBoém ocobom mHeHuu no geny Cesman BesHedapoany (Sevtap
Veznedaroglu) npomue Typyuu, sxanoba Ne 32357/96, 11 anpens 2000.
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CyAa K BOMpOCam [0KasblBaHWA U NpeaocTaBieHus AokasaTtenscrs. Mpoueaypa
Cyna He npefycmaTtpuBaeT npoueccyanbHblx 6apbepoB ANA NPUEMIEMOCTU
[l0Ka3aTeNbCTB UK NpesonpeseneHHon Gopmybl AN ux oueHku. Cya npuHuMaeTt
pelweHuna, KoTopble, NO ero MHeHWI0, OCHOBbIBAIOTCA Ha CBOGOAHOW OLeHKe
BCEX A0KA3aTeNbCTB, B TOM YMC/NE YMO3aKAOUYEHUN, cneayowmx u3 Gaxktos
M NpeaoCTaBleHHbIX CTOPOHAMM AOKYMEHTOB U [0BOAOB. B cooTBeTcTBMM C
YCTaHOBNEHHbIM NPeLefeHTHbIM NPaBOM, OKA3aTeNbCTBO MONKET BblTEKaTb U3
COCYLLECTBOBAHMA A0CTAaTOMHO CUbHbIX, YETKUX W B3aMMOMOATBEPKAAIOLUX
YMO3aKNOYEHUI UAU aHANOTUYHBIX HEOMPOBEPKUMbIX Npesymnuui dakra.
Bonee Toro, ypoBeHb y6eauTenbHOCTH, HE0BX0AMMBIN ANA Toro, 4Tobbl caenatb
onpeAaeneHHbIN BbIBOA, U, B CBA3M C 3TUM, pacnpeseneHne 6pemeHm LoKasbiBaHNs,
€CTeCcTBEHHO CBA3aHbI CO creLMdUKoi GpaKToB, CYLHOCTBIO BbIABUHYTbIX 06BUHEHWI
1 npeaycmoTpeHHbiM KoHBeHumei npasom. Cya Takke obpaliaeTr BHUMaHWe Ha
Cepbe3HOCTb BbIBOAOB O HAPYLIEHUW CTPAHOM-y4aCTHULLEN OCHOBOMNONAratoLWmx
npas yenoseka®*?,

ITOT HOBbIM NMOAXOA, YXe NpumeHsanca B noctaHosnenun Cyaa no geny Mameio
(Mathew) npomue HudepnaHdos, B KoTopom Cya, yKa3an Ha TO, YTO TEPMUH “BHe
pa3yMHOro comHeHua” MmeeT aBTOHOMHOE 3HauyeHMe B KOHTEKCTe npoueaypbl
paccmMoTpeHMn Kanob o HapylleHUU NpPeaycCMOTPEHHbIX KoHBeHuuen npas?®.
HecmoTpa Ha 3To, TEPMUH OCTaeTca HeonpedeneHHbIm U Cyay elle npeacTtout
TOYHO OMpefennTb CYLWHOCTb AAaHHOTO CTaHA4apTa B paMKax npeaycMoTPeHHOMN
KoHBeHuMeit npoueaypsl.

ii) PeanbHasa y2po3a

~

CyZ He NpPUMEHSAET CTaHZapT “BHE Pa3yMHbIX COMHEHWI” B CAy4Yasx BbICbIIKK
M 3KCTpaguuuun. B aTUX caydaax 3aaBUTENb AOKEH A0Ka3aTb, YTO MMelOTCA
cepbesHble OCHOBaHWA peasibHOWM ONAacHOCTM 06paLLeHMs, MPOTUBOPEYALLErO CTaTbe
3 KoHBeHuun. Hanpumep, B aene /labeu (Labsi) npomue Canosakuu Cya NnocTaHOBUA
cnepytoulee:

BbicbifiKa CTPaHaMU-y4aCTHULAMM MOXKET NoB/ieYyb 3a co60i1 OTBETCTBEHHOCTb 3TOMO

rocyaapcrea B COOTBETCTBUU C KOHBEHLLMQVI, eC/IM UMeoTCA CyLLeCTBEHHble OCHOBaHUA

nonaraTb, 4TO AaHHOeE /INLO, B Cayvae AenopTauuu, CTONKHETCA C peaanoﬁ prOSOI‘/'I

noABeprHyTbcA obpalleHunio, NpoTrBopeYallemy ctatbe 3. B Takom cayyae, ctaTtba 3

nogpasymesaeT 0653aTe/bCTBO HE AEMOPTUPOBATL AAHHOTO YENI0BEKA B 3Ty CTpaHy?*,
MpuunHa “peanbHoit yrpo3bl” B Aenax, CBA3aHHbIX C U3THAHUEM U SKCTpaauumnen,
3aK/IH0YaeTCA B TOM, YTO Ye/I0BEK MOXKET MOABEPTrHYTHCA KECTOKOMY 0bpalleHmto
WA NbITKam. TpeboBaHMe, YTOObI NbITKU M KECTOKoe obpalleHne noanananm nog
CTaHAAPT “BHE PasyMHbIX COMHEHWIA”, C/IULLKOM BbICOKOE U HE CMOXKET HUKOrAa 6bITb
BbIMO/IHEHO.

232 Havosa (Nachova) u dpyaue npomus Goneapuu [BI1], skano6bl NeNe 43577/98 v 43579/98, 6 nions 2005,
§147.

233  Msmesio (Mathew) npomue HudepnaHdos, skanoba Ne 24919/03, 29 ceHTabps 2005, § 156.

234 Jla6ceu (Labsi) npomue Crnosakuu, xanoba Ne 33809/08, 15 man 2012, § 118.
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2.1.19 MupoBoe cornaweHume
a) BeegeHue

Mpoueaypa MMPOBOrO corMalleHus, NpeaycMoTpeHHas KOHBEeHUMEN, TaKKe Kak U
BHecyaebHoe yperympoBaHMe B paMKax HaLMOHaIbHOM NpoLeaypbl, Kak NpaBuo,
npeaoCcTaBAAeT CTOPOHAM BO3MOMXKHOCTb Pa3peLLmnTb Crop MyTEM BbINIaTbl 3aSBUTENIO
rocyAapCcTBOM-OTBETYMKOM ONpeae/eHHOM AeHEKHOM CYMMbI, NyTEM B3ATUA Ha cebs
rocyapcTBOM-OTBETYMKOM 06A3aTeNIbcTB MO 0becneyeHnto paspeLleHns Bonpoca,
UKW NyTEM NPUMEHEHMA 060Mx meTogoB. OCHOBAHMUA AN 3aKNHOYEHUS MUPOBOTO
COrNALLEHUA U3N0XKEHDbI B cTaTbe 39 KOHBEHLMM?®®, nNpeaycmaTpuBatoLLEei:

1. Ha nwob6oit ctaguu npoussoacTsa no geny Cya Bnpase npefocTaBuTb ceba B
pacnopseHue 3aMHTEPECOBAHHbIX CTOPOH C LEbl0 3aK/0YEHWA MUPOBOTO
COrNaleHna No Aeny Ha OCHOBE YBaXKEHWA K MpaBam YenoBeKa, Kak OHMU
onpeaeneHbl B HacTosLen KoHseHuuK v MpoTokonax K Hel.

2. Mpoueaypa, OCywecTBifAemMas B COOTBETCTBMM C MyHKTOM 1, HocuT
KOHbUAEHLMANbHbIN XapaKTep.

bonee Toro, ctatbA 39 npegycMaTPMUBAET, YTO MO JOCTUMKEHMUM MUPOBOTO COrNaLLEHNA
npou3BOACTBO MO AeNny NpeKpawaeTca NyTem BblHECEHMA pPelleHUAa C KpaTKum
n3noxeHmem GaKkToB 1 AOCTUIHYTOrO paspeLleHma cnopa. CTopoHbl MHPOPMUpPYHOTCS
O TOM, YTO B COOTBETCTBUWM C TPeOBOBAHUAMWM O CTPOroi KOHPUAEHLMANBHOCTH,
npeaycMoTpeHHbIMK Mpasuaom 62 §2, nobble NpesocTaBieHHble B CBA3M C 3TUM
MaTepuanbl AOMKHbI OblTb YKasaHbl B OTAE/IbHOM [OKYMEHTE, Ha coAepiKaHue
KOTOPOrO Hesb3s CCbINATbCA B XOAE COCTA3aTe/IbHOM Npouesypbl PAacCMOTPeHUs
pena B Cyne. Ecnm CTOPOHbI AatOT 3HATb O TOM, YTO 3aMHTEPEeCcOBaHbl B MMPOBOM
cornaweHuu, Cekpetapb Cyaa b6yaeT rotoB 418 NPUHATUA COOTBETCTBYIOLLMX Mep.

b) Aeknapauusa o MMPOBOM COrNaLLIeHUM

YcnoBsma MMpPOBOro COrNaLleHma n3naratoTca B AeK1apaumm, Kotopaa noanmcbiBaeTca
CcTopoHamu u npepctasnaetca B Cya. Jeknapaummn cTtopoH no geny Caku (Saki)
npomue Typyuu®* npuseneHbl HUXKe, B Tabauye vi, ana uanoctpaunmn Gopmbl n
cogeprKaHnAa MMPOBOTO COMALLEHNA MO Ae/y O HapyLweHnn ctaTbu 3 KoHBEeHLMK.

Mpu npuHAaTK geknapaummn Cya paccmatpusaeT eé ycioBuaA, AN TOro, YTobbl
YCTAHOBMTb, YTO MpaBa YesioBeKa, onpeaeneHHble B KoHBeHuMM v MpoTokonax,
cobntofeHbl; B COOTBETCTBMM cO cTaTbelt 37 § 1 (c), Cya MOMKeT NpOoAO/IKUTbL
paccmoTpeHue Kanobbl, ecM, Kak YNOMUHANOCh Bbile, TOro TpebyeT yBaxeHue
npaB YeNOBeKa, AasKe HECMOTPA Ha HaMepeHne CTOPOH yperyanpoBsaTh crnop.

[Jeknapauma o MMPOBOM COrnalleHunun, nognucaHHaa MNpaBuTenbCTBOM, MOXKeT
coepaTb BblparkeHue [paBUTENbCTBOM COXKaNeHUA 3a ﬂ,ef/‘iCTBVIH, npueeawine K

235 Cm. Takxke lNpasuno 62 PernamenTa Cyga.
236 Caku (Saki) npomue Typyuu, skanoba Ne 29359/95, 30 oktabps 2001.
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nogade xanobbl. Hanpumep, no geny Caku (Saki) npomus Typyuu®’, npaBuUTeNbCTBO
TypumMmM yKa3ano B AeKknapaumnm, 4yTo OHO

[...]coxkaneet, B TOM Yncne no gaHHOMY Aesy, 06 UMEKWMNX MECTO eANHUYHBIX

CNyyasx KeCToKoro 0bpaLeHus BNacTei C HaXOAALUMMUCA NOA CTPAKeN NULamm,

HECMOTPs Ha HOPMbI TYPELIKOTO 3aKOHOAATENbCTBA M FOTOBHOCTb [paBuTebCcTBa

npeaoTBpaLLaTh Takue aencrenae,
Bonee TOro, Typeukoe npaBuUTeNIbCTBO TaKXKe NPU3HaAo B 3TOM AeKnapauunu, 4to:

NPUMEHEHME KECTOKOro 06paLLeHMs MO OTHOLIEHMIO K HAXOAALLMMCS MOA CTPaKeM

npeAacTasaset coboi HapyweHue ctatbi 3 KOHBEHLMNZS,
M obasanocs:

pa3paboTtaTtb Hag/exale UHCTPYKLWM M NPeANPUHATL BCe HEOBXOANMbIE Mepbl

ON1A Toro, 4Tobbl obecneunTs AanbHelwee cobatogeHne 3anpeTta Ha Takve Gopmbl

)KECTOKOro obpalleHns, a Takke 06s3aTenbCTBa NO NPOBeAeHUI0 3bdEKTUBHOMO

paccnepoBaHma?*,
npaBMTel’leTBa MoryT 6bITb COMNacHbI Ha 3aK/Il0YeHMe MUPOBOIo corlalleHnAa no pagy
NpUYMH. Hanprumep, OHW MOTYT *KenaTb yPeryMpoBaTh AeN0, B KOTOPOM *Kanobbl
OCHOBaHbl Ha HaUMOHA/IbHOM 3aKOHOAATeNbCTBE, KOTOPOE YyXe MPU3HaBaloCb
Cy,CI,OM He COOTBETCTBYHOLWMNM KOHBEHLI,VIVI, UIN KOTOpOe, NOo NPU3HAHUID camom
CTpaHbI-y4acTHULbI, He cooTBeTcTByeT KoHBeHUMU. Hanpumep, no geny 3apakonay
(Zarakolu) npomue Typyuu, 3asBUTENb, BNaAeNeL, U34aTeNbCKOW KOMNaHUK, Bbin
OCyXAeH Ha ocHoBaHuM AkTa o lMpegoTepaweHnn Teppopmnsama 3a nponaraHay
nogaepXku TeppOpMCTM“IeCKOVI OopraHMsauuun B O,CI,HOI‘;i n3 OI'Iy6/'IMKOBaHHbIX ero
n30aTeNIbCTBOM KHUT. Mo I'IO,CI,aHHOVI 3aAaBuUTenem B Cy,q »anobe 6bio npeKkpaweHo
npon3BoACTBO, B CBA3U C TEM, YTO CTOPOHbI AOCTUT/IN MNPOBOrO cornaweHnAa Ha
OCHOBaHWUK caenaHHoM MpaBuTenbcTeom Typumm AeKaapaunn, npusHatowen, cpedu
npoyezo, chneayouiee:

MpaBnTeNbCTBO OTMeYaeT, YTo noctaHosneHua Cyga npotus Typuuu no genam ob
OCYXAEeHUW 3aaBuTenell Ha ocHosaHWM AKTa o MpepoTepalueHnn Teppopusma,
cBA3aHHbIM CO CBOGOAON CN10BA, @MOHCTPUPYIOT, Y4TO TypeLKoe 3aKOHOAATENbCTBO
1 cynebHasa NpakTUKa CPOYHO HYXKAAKOTCA B NPUBEAEHWU B COOTBETCTBUE C
TpeboBaHMAMM, NPeAYyCMOTPEHHBIMMU cTaTbel 10 KoHBeHUMKU. [JaHHbIN GaKT Takke
OTpaKeH B NPEnATCTBUAX, ABUBLIMXCA paKTUYECKUMMU OCHOBAHUAMMU ANA AAHHOTO
Aena. NMpasuTensctBo 6epeT Ha cebs, B JaHHOM OTHOLWEHUWU, 06A3aTeNbCTBO NO
npoBeAeHUo BCeX HeobxoanMblXx pepopm HaLMOHANbHOIO 3aKOHOAATEeNbCTBA U
NPaKTUKKN B AaHHON cdepe, Kak NnpeagycmoTpeHo B HaunoHanbHol Mporpamme ot
24 mapta 2001 roga®*.

Kak YKa3aHO Bbllle, AeKapalm O MUPOBOM COrnaltleHnUmM MOryT Coaep*KaTb yCnoBsus,

B COOTBETCTBUM C KOTOPbIMU MPaBUTENbCTBO FrOCYAapCTBa-0TBETYMKA 06A3yeTca
NPeAnpPUHATL KOHKPEeTHbIe AelCTBUA ANA pa3peleHms npobaemsl. Hanpumep, no

237 Tam xe.

238 Tam xe, § 12.

239 Tam xe.

240 Tam xe.

241 3apakony (Zarakolu) npomue Typyuu, sanoba Ne 32455/96, 27 masn 2003, § 19.
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aeny K.K.C. npomue HudepsnaHAos, B KOTOPOM PaccCMaTPM1BaAIOCh HAMEPEHWE BacTew
BbICNATb 3aABUTENSA, TPaXKAAHMHA POCCMM YEUEHCKOTO MPOUCXOXKAEHNA, B Poccuio,
roe, Kak yTBep:K4an 3anBuTeNb, OH MOABEPrasica peanbHOMY PUCKy obpalLeHus,
HapyLluatowero ctatbto 3 KOHBEHL MK, NPOM3BOACTBO MO Aeny 6blN0 NpeKpaLLeHo
Ha OCHOBaHMM JOCTUIHYTOrO CTOPOHAMM MUPOBOTO COrNalleHuns. B cOOTBETCTBUM
C ycnoBUAMM Aeknapaumu, NpaBuTenbcTBO rocyaapcTBa-oTBETYMKA B3AI0 Ha cebn
0613aTe/IbCTBO BblAATb 3aABUTEIO BUL HA KUTE/IbCTBO 63 OrpaHuyeHmnin?2,

OT CTOPOH OXKMAAETCA, YTO B CBOMX AEKNAPaALMAX O MUPOBOM COMIALIEHUM OHU
YKaXyT, YTO cornalieHue npeacrasaseT coboil OKoH4YaTenbHoe yperyamposaHue
Zena, u YTo OHU He ByayT TpeboBaTb paccMOTpeHus X Aena boabwoit ManaToi,
KaK npegycmoTpeHo ctaTtbelt 43 § 1 KoHBeHuun?*,

Tabauya vi Mpumepsi deknapayuii 0 MUpoeom co2aaweHun

LOEKNAPALMK CTOPOH NO AENY Cakwu (Saki) npotus Typuun
(Ne 29359/95)%*

OEKNAPALNA NMPABUTENLCTBA

A1 3aaBnA, 4YTo lpasuTenbctBo Pecnybavku Typuuu npeanaraet
BbINNATUTL ex gratia (6e3s803me3dHo) r-ke H3rionb Caku cymmy B
pa3mepe 55000 ¢ppaHuy3ckux GppaHKoB AnsA obecrnevyeHns MUPOBOTO
cornaleHus no xanobe, 3apernctpuposarHHoi nog Ne 29359/95. laHHasn
CYMMa, KOTOpPas TaKkKe NOKPbIBAeT lOPUANYECKME PACXOAbl MO AaHHOMY
Aeny, LOMKHa BbITb BbinayeHa, 63 Kakux-1mbo NnpuMeHAembIX K Hell
HaforoB, Ha 6aHKOBCKMIA cHeT Ha UMSA 3aaBUTENbHULBI. CymMa A0MKHA
ObITb BbIM/IAYEHA B TEYEHME TPEX MeCALEB Noc/e AaTbl BbIHECEHUA
CyfoM NOCTaHOB/IEHMA, B COOTBETCTBMM CO cTaTbel 39 EBponeickoi
KoHBeHumu o MpaBax Yenoseka. [laHHas BbinaaTa npeacraBaseT coboi
OKOHYaTe/IbHOe yperyiMpoBaHve AaHHOro Aena.

MpaBUTENbCTBO COXKajeeT, B TOM 4ucae MNo gaHHomy peny, ob
MMEIOLLMX MECTO eAMHUYHbIX C/Ty4anX »KecTKoro obpalueHua BiacTen ¢
HaXOAALWMMUCA MO CTPAXKEN IMLAMMU, HECMOTPA Ha HOPMbI TYPELLKOTO
3aKOHOAATENbCTBA M FOTOBHOCTL [1paBuTENbCTBA NPeAoTBpaLLaTh Takne
nencteums.

242
243
244
245

K.K.C. npomue HudepnaHdos, kanoba Ne 58964/00, 21 nekabps 2001, § 26.

Cm. pasgen 2.1.22.

Caku (Saki) npomuse Typyuu, »xanoba Ne 29359/95, 30 oktabpsa 2001, §§ 12—-13.
Op4oecku (Orchowski) npomus Monbwu, sxanoba Ne17885/04, 22 oktabpsa 2009.
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MpuMeHeHMe KeCcTOKoro obpalleHua K nuuam, HaxoasWwmmea nog
CTparkel, npeacrasaneT coboit HapyweHue ctatbn 3 KOHBEHUUU, U
MpaBuTenbcTBO HepeT Ha cebn 06a3aTeNbCTBO pa3paboTaTth HagNeXKaLLMEe
WHCTPYKLMW U NPUHATL BCE BO3MOXKHbIE Mepbl A1 TOro, YTobbl 3anpeT
Ha Takue GOpMbl KEeCTOKOoro obpalleHus, a Takke 06A3aTenbCcTBO
no nposegeHuto appeKTUBHOroO paccnenoBaHus, cobatoganuce B
6yaywem. B aToi cBA3mn MNpaBUTENbCTBO cCbinaeTcs Ha 06A3aTenbCTBa,
npuHaTble UM B Jeknapaunn no »kanobe Ne 34382/97, n NoBTOPHO
yKa3blBaeT Ha CBO PELIMMOCTb BOMJIOTUTbL AaHHble 0bA3aTenbCcTBa B
KU3Hb. MPaBUTENbCTBO OTMEYAET, YTO UM NPEeAnpPUHUMAIOTCA HOBblE
lopUANYEeCcKME U aAMUHUCTPATUBHbIE Mepbl, KOTOpble NPUBENN K
YMEHbLUEHUIO C/y4aeB KeCcToKoro obpalleHus npu obcToaTenbCTBax,
QHANOMMYHbIX 06CTOATENBCTBAM 3aiBUTENIbHULLBI, HAPAAY C NPOBEAEHNEM
6onee apPeKTUBHbIX pacciefoBaHUN.

MpaBMUTENbCTBO CYMTaeT, 4TO Hagszop Komuteta MWHKUCTPOB 3a
BbINOAHEHMEM MocTaHoBAeHWi Cyaa B OTHOWEHUKU TypuuKn, Kak no
JaHHOMY ey, TaK M MO aHANIOTUYHbIM AeNam, ABAAETCA HaANeKaLLMM
MEXaHM3MOM MO 06EeCMeYeHMIo YayULEeHNA CNOXKMUBLUENCA CUTYaL UK.
Mo3TOMy COTPYAHMYECTBO MO AaHHOMY npoueccy ByAeT NpoLoNKaTLCA.

M, HaKoHel, nocne BblHeceHMA CyAoM NOCTaHOBAEHMA NO Aeny,
MpaButenbcTBo 06M3yeTcA He NPOCUTb HaMpaBWUTb AaHHOe [efio B
bonbwyto Manaty gna paccmotpeHma no ctatbe 43 § 1 KoHBeHLmu.

OEKNAPALNA 3AABUTENA

A NpUHUMa BO BHMMaHue To, 4To lpasuTenbcTso Typuuu rotoBo
BbINAATUTb ex gratia cymmy B padmepe 55000 dpaHLy3cKMX ppaHKoB,
MOKPbIBAIOLLYIO KaK MaTepUasbHbIi, TaK U MOPA/bHbIN ylLepb, a TakKe
pacxobl 3asBUTeNbHULDbI, T-KKU KO3rtonb Caku, ans obecnedyeHus
MMWPOBOro cornaweHuns no »anobe Ne 29359/95, HaxoadALlenca Ha
paccmoTpeHun B Cyae. Al TakKe NPUHANA BO BHUMAHUE AeKlapauuto
MpasuTtenbcTsa.

Al NPUHUMaIO JaHHOE NPeasioXKeHMEe U OTKA3bIBAOCh OT AaJ/bHEMLNX
TpeboBaHMWIi B OTHOLWEHUN TypLUK, CBA3AHHbIX C AAaHHOW XKanobow. A
06bABNAD, YTO IAHHOE AEN10 ABNAETCA OKOHYATE/IbHO YPEryIMPOBaHHbIM.

[laHHaa AeKknapauma cocTaBneHa B PamMKax MMPOBOrO COMMalleHus,
AOCTUTHYTOro Mexay MNpaBuTenbCTBOM U 3aABUTE/IbHULEN.
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A TaKKe 06A3ytoCcb Nocne BbiHeceHMa nocTaHoBneHus Cyaa He NPoCUTb
HanpaBUTb AaHHoe aeno B bonblyto MNanaTy gna paccmoTpeHus no
ctatbe 43 § 1 KoHBeHUMHN.

c) UcnonHeHue 0b6s3aTenbCTs, NpesyCMOTPEHHbIX B
AeKnapauuuM 0 MMPOBOM COIIaLLEHUM

B cooTBeTcTBMM cO cTaTbel 46 §1 KOoHBEHLMM, CTpaHbl-y4aCTHULbI 06A3yr0TCA
MCMNOJIHATb OKOHYaTe IbHble NocTaHoBAeHUA Cyaa no ntobomy Aeny, B KOTOPOM OHU
ABNAIOTCA CTOpOHamu. bonee Toro, naparpad 2 aTol cTaTbM NpeaycMaTpMBaEeT, YTO
nocraHosneHuna Cyaa AomKHbI nepegasaTbca 8 KomuteT MUHUCTPOB 414 HaA30pa 3a
nx ncnonHeHmem. Otcroga cneayet, 4to Komuter MUHUCTPOB HECET OTBETCTBEHHOCTb
33 UCNONIHEHWNE peLLeHns No Aeny, B KOTOPOM NPOU3BOACTBO Obl/I0 NPeKpaLLeHo
Ha OCHOBaHWM MUPOBOTO cornaweHus. B cnyyae HecobntoaeHun MNpaBUTeNbCTBOM
rocygapcTBa-OTBETYMKA YC/OBUIM CBOEW AeKNapaumMm O MMPOBOM COrNallEHWUM,
3anABUTENN MOTYT 06paTUTLCS 33 NomoLbio B KomuteT MUHUCTPOB.

d) Muposoe cornaweHue B genax no cratbe 3

MupoBble cornaweHns B Aenax, CBA3aHHbIX C CePbE3HbIMU HaPYLWIEHUAMWU NpaB
YesioBEKa, TAKMMM KaK 3anpeLleHne nbiToK, 6ecyenoBeyHoro Uam yHUKaLero
[OOCTOMHCTBO 06palleHna MAK NpaBa Ha KM3Hb, BECbMA CMOPHbI. TeM He MeHee,
MUpoBble cornaweHua gatoT Cyay BO3MOMHOCTb 0CBO6OAUTbL CMUCOK Aen K
paccMoTpeHuto, YToBbl COCPeaoTOYUTL BHUMAHUWE Ha AeNax, OXKMUAAIOLWMX PeLleHus.
Kpome Toro, npoueaypa MMpPOBOro COornalleHnsa 3Ha4YnTeIbHO Kopoye, Yem 0b6blyHan
npoueaypa.

AHanus gen Cypa, KoTopble BbiM 3aKPbITbl HA OCHOBE MMPHOTO COrNaleHus,
NMOKa3bIBAET, YTO OHM BbIIN CBA3AHbI C HE3HAYUTE/IbHBIMW HaPYLEHUAMM CTaTbh 3
KoHBeHLMU. BONbWMHCTBO TaKMX A€/ KacaloTCa YCA0BUI COLEPKAHUA AN APYTUX
BOMPOCOB, MO KOTOPbIM Y¥Ke CyLLecTByeT ycToABLIeecs npeuefeHTHoe Mpaso.
Bo3smeleHne ybbITKOB YacTo Bapbupytotca mexay 1000 n 6000 espo. Kpome
TOro, MMPOBbIE COMMALIEHUA YACTO 3aK/OYAKOTCA MOC/Ae MUAOTHOTO PeLlleHus.
Hanpumep, nunoTHoe pelueHue no aeny Opyoscku (Orchowski) npomus Monswu?®®,
ocy)Aatouee cepbésHyo NepenosHEHHOCTb NMOMbCKUX TIOPEM, B pe3ysbraTte
3aKOHYMIOCh AECATKaMMU MUPOBbIX COMNalLeHnin?e,

246 Cm., Hanpumep, Meu (Mech) npomue Monvwu (dec.), wanoba Ne 55354/12, 4 ¢espans 2014;
Cusuak (Siwiak) npomue lMonewu (dec.), anoba Ne 18250/13, 4 despansa 2014; Banwdxcuk (Walczyk)
npomus Monewu (dec.), sxanoba Ne 74907/11, 15 okTtabpsa 2013; lonek (Gotek) npomus lMonswu (dec.),
»anoba Ne 25024/09, 1 oktabpsn 2013.
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Ecnv mupoBoe cornalueHvie npegioXKeHo ctopoHamu, Cya MmeeT NONHOMOYUA
Nno NepecmMmoTpy YC/0BUIN YPeryiMpoBaHMa U MOXKET OTKa3aTbCsA 3aKpbiTb Aeo,
€C/IN CYMTAET, YTO YBAXKEHME NpPaB YesI0oBeKa, Kak OHW onpeaeneHbl B KOHBeHLWUK
M NpoTokonax, TpebyeT paccMOTpeHusa Mo CyliecTBy. BaskHO TaKKe OTMETUTb,
YTO 3asABUTENb MOET AOrOBOPUTHLCA C FOCYAAPCTBOM-OTBETYMKOM O MPUHATUK
nociefHUM KOHKpeTHbiXx 0653aTenbCcTB, Hanpumep 0683aTeNbCTB MPOBECTU
addeKTUBHOE paccienoBaHne Mo Nosogy 0O6BMHEHMI B KECTOKOM obpalLeHuu.
Ecnu 0TBETUMK OTKa3bIBAETCA BbINONHATL TAKOE pacc/ieoBaHMe B pamMKax MUPOBOTO
COrNalleHuns, 3aABUTENb MOXKET YTBEPKAATb, YTO 3aKPbITUE Ae/la UCKIOUYUTENIbHO
Ha OCHOBE [eHeXHOM BbINiaTbl NPeACTaBAAETCA HEAOCTAaTOYHbIM BO3MELLEHMEM
n npocutb CyA MPOAOAKMUTb PacCMOTpPeHWe fena no cyuwecrtsy?*’. B aTom
KOHTEKCTe cnedyeT NOAYEPKHYTb, YTO TPaXKLAHCKOE WAN afMUHUCTPATUBHOE
CYyZONpPOM3BOACTBO, HAaNPaBAEHHbIE UCKIOYUTENIbHO HA BO3MELLEHMA YObITKOB, a
He BblBNIEHWA U HaKa3aHWA BUHOBHbIX, HE PACCMATPMBAIOTCA KaK 3P deKTUBHbIE
cpeacTBa NPaBOBOW 3aLLUMTLI B KOHTEKCTE »Kanob no cratbe 324,

e) OfHOCTOPOHHAA AeKnapauunss

Cya Take MOXeT WCnonb3oBaTb CBOM MOJHOMOYMA, u4TODObI NpeKpaTUTb
NPO13BOACTBO MO Ae/ly Ha OCHOBE TaK Ha3blBaeMblX “OfHOCTOPOHHUX AeKnapaumin”’,
npeacTaBieHHbIX OTBETYMKOM, OBbIYHO NOC/e OTKa3a 3aaBuTeNel Ha NpeasiokeHne
npaBUTeNbCTBA TOCYAAPCTBA-OTBETYMKA O MMpoBOM cornaweHun. C 2012 ropa

OLHOCTOPOHHMWE AeKnapaumu peryavpytotcs Npasuaom 62A PernamenTa Cyza.

OAHOCTOPOHHME AeKnapauuun, MNpeacTaBieHHble B AefaxX, CBA3aHHbIX C O4YeHb
CepbesHbIMM  HapylleHUAMM MpaB YesfoBEKa, paccmaTpuBatotcs € 0coboit
TwartenbHoctbto. Mo geny TaxcuH Akxap (Tahsin Acar) npomue Typyuu*® o
HaCW/IbCTBEHHOM MCYE3HOBEHWMM M KECTOKOM O6paleHUn TypeuKux Baactei c
KypAaamu, Cya, paspaboTan HECKO/IbKO HemcyeprblBatolwmx GakTopos, Npu KOTOpbIX
OAHOCTOPOHHAA AeKNapaums gonyctuma: (i) xapakrep ¥anobol, (i) conoctaBumbl n
BOMPOCbI, NOAHATbIE B Ae/e, C BOMPOCAaMM, YiKe pelléHHbIMM Cyaom B npeapblayumx
aenax, (iii) xapaktep 1 macluTabbl 1106bIX Mep, MPUHATbIX FOCYAaPCTBOM-OTBETHMKOM
B KOHTEKCTE UCMOJIHEHMSA pelleHnid, BbiIHeceHHbIX Cyaom B npeablaymx genax, (iv)
B/IMSIHWE 3TUX Mep Ha Aeno, (V) ocnapuBatoTca /in 3T1 GakTbl CTOpoHamu, (vi) caenan
NN OTBETYMK B CBOEI OAHOCTOPOHHEN AeKnapauun oboi AOMNYCK B OTHOLLIEHUK

247 TOT e aprymMmeHT MOKeT 6biTb ymecTeH, ecn Cya NpUMeT pelleHne 0CTaHOBUTb NPOM3BOACTBO NO Aeny
Ha OCHOBaHWW OAHOCTOPOHHEN AeKNapauuu, NPeACTaBNeHHON OTBETYMKOM, M HECMOTPA Ha HempuATUe
3anBUTE/IEM MUPOBOTO COMaLIEHUS.

248 Cm. Tene (Tepe) npomus Typyuu (dec.), skanoba Ne 31247/96, 22 aHsapa 2002. [ins aHann3a NpakTUKM
muposoro corawexus cm. Helen Keller, Magdalena Forowicz u Lorenz Engi, Friendly Settlements before
the European Court of Human Rights, nspatensctso Oxford University Press, 2010.

249 TaxcuH Akap (Tahsin Acar) npomue Typyuu (npedsapumensbHoe 8o3paxceHue) [BM], skanoba Ne 26307/95,
6 man 2003.
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npeanonaraemblx HapyweHuin KoHseHummu, u (vii) cnocob, KOTOPbIM OTBETYMK
cobupaetca Bo3meLwaTb yObITKM 3aaBUTeN0>.

3aABuTeNb MOJyYaeT BO3MOMKHOCTb MPeACTaBUTb CBOM 3aMedaHWsa, a TaKKe
OTKa3aTbCsA OT OAHOCTOPOHHEN AeKnapaummn. Tem He meHee, Cya, MOMKET 3aKNH0UNUTb,
YTO OZIHOCTOPOHHAA AeK/apauma yA0BAETBOPAET NPUBEAEHHbIM Bbile KPUTEPUAM,
M YTO, CNIeA0BaTE/IbHO, AE/10 MOMKET BbITh 3aKPbITO Ha OCHOBaHMM cTaTbk 37 § 1 (c).

B oTAMuMe OT WCNONHEHWA MWPOBbIX COrNaleHuin, KomMWTET MUHUCTPOB He
YNO/IHOMOYEH KOHTPO/AMPOBATb BbIMONHEHWE OAHOCTOPOHHUX AeKnapauuii. Ecau
NpaBUTENbCTBO TOCYAAPCTBA-OTBETUMKA He cob/ofaeT ycioBUA AeKnapauuu,
3anBUTENb MOXKET 06paTuThes B Cya ANA BOCCTAHOB/EHUA anobbl B cnucke Cyaa.
Ecv oAHOCTOPOHHAA AeKnapaLua He ycTaHaBAMBaeT onpesenéHHbIX cpokos, Cya,
KaK NpaBuo, JaéT TpM MecALa Ha eé peanunsaumo®’,

2.1.20 MNpeKpalieHMe NPOU3BOACTBA NO aeny
Cratba 37 KoHBeHLMN NpeaycMaTpuBaeT cnegytollee:

1. CyamokeT Ha nto6oii cTaguy pas3bupaTenbeTBa NPUHATL PeLLeHUe O MPeKpaLLeHnn
NpPOV3BOACTBA MO ANy, ECM OBCTOATENLCTBA NO3BO/IAIOT CAENATL BbIBOA O TOM,
yTo:

a. 3anBuTenb 6onee He HaMepeH A06MBaTLCA PACCMOTPEHUA CBOEM Xanobbl; Uan
b. cnop 6bin yperynuposaH; unu

c. no nwoboli apyroii NpuunHe, yctaHoBneHHol Cynom, ecaun fdanbHelwee
paccMoTpeHMe Kanobbl ABAAETCA HEONPABAAHHbBIM.

Tem He meHee, Cyn NpoAo/KaeT pacCMOTpeHue anobbl, ecaun atoro Tpebyet
cobntofeHve NpaB 4YesoBEKa, rapaHTUPOBAHHbLIX HacToAwel KoHBeHuuen u
MpoToKonamu K Heil.

2. Cyh MOKET NPUHATL pelleHne BOCCTaHOBMUTb Kanoby B CMCKE MOA/exalmnx
paccMmoTpeHUto aen, eCan CoYTeT, YTO 3TO OoNpasaaHo obcToATeNbCTBAMM.
Kanoba moxeT 6blTb yAaseHa M3 CMMCKa NOANENKALMX PACCMOTPEHUIO Aen
eMHONNYHBIM cyaben??, KomuteTtom?® nnm Manaton.

a) OTcyTcTBUE HamepeHUA A06MBaATbCA PACCMOTPEHUA XKanobbl
(Cratba 37 § 1 (a))

CraTtba 37 §1 KoHBeHLMM NpesycMaTpUBaeT 414 3aABUTENSA BOSMOXKHOCTb OT3bIBa
nogaHHoM Kanobbl. OQHAKO MPU PAcCCMOTPEHUM 3anpocoB 06 OT3biBe XKasobbl
Cyn ob6s3aH B nepByl oyepenb NPoBepuTb, COBMOAEHbI M NpaBa YeNoBeEKa,
npenycmoTpeHHble KoHBeHUMeN 1 MPOTOKoAaMK, YTO O3HaAYaeT pacCMOTpeHue

250 Tam xe, § 76.

251 Esponevickun Cya no npaBam yenoseka, Cyaonpowussoactso, OAHOCTOpPOHHUE
AeKknapaumu, p[octynHo no agpecy: <http://www.echr.coe.int/Pages/home.aspx?p=court/
howitworks&c=#newComponent_1346158325959_pointer>.

252 TMpasuno 52A PernamenTa Cyaa.

253 Cratba 28 KoHBeHUuM.

254 Tpaswuno 53 PernameHTa Cyga.
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*anobbl. Hanpumep, no geny Talipep (Tyrer) npomue CoeduHéHHoz20 Koponescmea
Mo »kanobe Ha HapyLIeHWe CTaTbM 3 B CBA3W C NPUMEHEHNEM TEIECHOIO HaKasaHus,
3anBUTeNb NPOUHPOPMUPOBAN KOMUCCUIO O CBOEM KeNaHMM 0TO3BaTb Xanoby.
OpHako Cya, pewnn, 4To He MOXKeT NPUHATbL ero 3anpoc, “Tak Kak 4efio NogHMMaeT
BOMpPOCHI 06LLero naaHa, ceasaHHble ¢ cobatogeHnem KoHBEHLMM, YTO NPUBEO K
HeobX0AMMOCTM Aa/ibHeNLWero pacCMOTPEHMA 3aTPOHYTbIX Npobiem”?®, 3anBuTenb
He NPUHUMAN AaNbHEeNLWero y4acTms B NpoLieaype paccMoTpeHus aena, ogHako Cyz,
paccmoTpen }Kanoby ex officio v NpuLen K BbIBOAY O TOM, YTO 3asBUTENA NOABEPI/IU
YHUXKaloLeMy AOCTOMHCTBO 06palleHuto, B HapylweHue ctaTbi 3 KoHBeHUun?®,

Cya, TakxKe yaansaet Kanoby U3 Crucka noasexalimx pacCMOTPEHUIO Aen, ecnu
3aABMTENb HE OTBEYAET Ha MUCbMa U/WUAN He NPeACTaBAAET CBOM KOMMEHTapUMW UAU
Apyrue foKkymeHTbl no 3anpocy Cyaa. besaeincteue 3anBuUTeNs MHTEPNpPETUpPYeTCA
Cy[0M KaK OTCYTCTBME HamepeHua AobusaTbcA paccMmoTpeHus aena. Mepes Tem
KaK y4anunTb Xanoby 13 cnucka nognexaluux paccmoTpeHuto gen, Cya npeaoctasut
3a8BUTE/IIO afleKBaTHblE BO3MOXHOCTU AJ/18 OTBETa U NpeaynpeauT ero uiu ee B
nucbMe, HanpPaBASEMOM C YBEAOM/IEHUEM O BPYYEHUU, O BO3SMOMKHOCTM TOTO, YTO
»anoba byaet yaaneHa m3 Cnucka nogsexalimx paccMoTpeHunto aen®’,

Oeno Hexpy (Nehru) npomue HudepnaHO008 feMOHCTPUPYET TO, YTO B CUTYyaLMAX,
KOrga 3aABUTeNb HE MOMKET cBA3aTbcA ¢ CyAoM B TeYeHWe AAUTeNbHOro nepuoaa
BpemMeHu (no gaHHomy geny, B TeyeHue 3-x net), Cya, cKopee BCero, nocymTaer
»anoby 3abbiTon. Mo aeny Hexpy (Nehru) 3assutens, rpaxgaHuHd LUpun-SlaHku,
Yel 3anpoc 0 NPUMEHEHUU NpeaBapuTesIbHON Mepbl No cTaTbe 39 PernameHTa
Cyna, 06 oTcpoYKe ero BbICbIIKK 6bin oTKNOHeH Cygom 10 Hoabpa 1999 roaa,
6bin1 aenoptupoBaH B KaHaay Bnactamu HugepnaHgos 18 Hoabps 1999 roaa. Ha
cnepyowmin aeHb, 19 Hoabpa 1999 roga, 3aaBuTeNb Obl 4ENOPTUPOBAH BAACTAMMU
KaHagbl B Wpun-anKy. Cyn He moayvyan OT HEro MAW ero afBOKaTa HUKAKMUX
n3BecTuin. B ceoem nocraHoBneHuu ot 27 asrycta 2002 roga Cyn oTMETUA, YTO He
MOT He MOCYUTATb YCTaHOB/IEHHbBIM TO, YTO 3asBUTE/Ib HO/bLLE He Kelan 4obusaTbCA
paccMoTpeHUn Aena, Uam 4To Aeno 6bi10 YPeryinpoBaHo, U yKasan Ha cneaytollee:

XoTa Cy,u, He UCKNKYaeT TOro, YTO CKOpas BbICbI/IKA 3aABUTENIA MOrMNa CTaTb nomexon
B €ro nonbITKax MoAyYnThb 3aLMUTy, Ha KOTOPYIO Y HErO0 UMeeTcA NPeAyCMOTPEHHOe
KoHBeHumel npaBo, Cya 0TMEYAET, YTO HET HUKAKMX MPU3HAKOB TOTO, YTO 3aABUTESb,
3a Bpems, NpoLeALee C MOMEHTa ero BbICbIIKM U3 HuaepnaHAoB, MbiTanca Tem
WA MHBIM CNOCOBOM CBA3ATbCA CO CBOMM afBOKAaTOM B HuaepnaHaax B CBA3M C
paccmaTpvBaemoli }anoboi. Mpu AaHHbIX 06cToATeNbCTBAX CyA HE MOXKET HE NPUNTH
K BblBOAY 06 OTCYTCTBUM MHAMKATOPOB TOTO, YTO 3aABUTE/Ib HaMepeH AobuBaTbCA
paccmoTpenusn gena*s,

255 Talipep (Tyrer) npomue CoeduHéHHo20 Koponescmea, sanoba Ne 5856/72, 25 anpens 1978, § 21.

256 Tam e, § 35.

257 Cm., Hanpumep, Cmapody6 (Starodub) npomue YkpauHsi (dec.), skanoba Ne 5483/02, 7 uioHa 2005, B
KOTOPOM 3aABWTE/Ib He OTBeYan Ha nucbma Cyaa B TeYeHue nonyTopa siert.

258 Hexpy (Nehru) npomue Hudepnardos (dec.), wanoba Ne 52676/99, 27 asrycra 2002.
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Bnocnepcteuun, Cya NpUHAN pelleHUne UCKAYUTb 3TO Aeno U3 CNUCKa
paccmaTpmBaemMbliX Ha OCHOBaHUU CTaTbKn 37 KoHBeHumw.

b) YperynuposaHue cnopa (Ctatba 37 § 1 (b))

B nocraHosneHuu no aeny OxneH (Ohlen) npotus daHuu, Cya yKasan:

4TO6bI NPUIATK K BbIBOAY 06 YPEryNnpoBaHWmM cnopa B 3HaYeHWU, NpesycMOTPEHHOM
cratbeit 37 § 1 (b) uam no nwoboit apyroit yctaHosneHHol Cysom NpuUYMHe, He
npeAcTaBAAeTcA ONpaBAaHHbIM fanbHelillee pacCMOTpeHUe Kanobbl B COOTBETCTBUM
co ctatbert 37 & 1 (c). Takum o06pasom, Mpu OTCYTCTBUM Yy 3asBUTENA OObIX
06BEKTUBHBIX OCHOBaHWIN ANA TOro, 4Tobbl A06MBaATLCA PAcCMOTPEHUA Kanobbl,
CyA, CYMTAET, YTO [JO/MKEH YCTAHOBWUTb, CYLLECTBYIOT /M BCe elle OBCTOATeNbCTBa,
Ha KOTOpbIE anyeTcsA 3aaBuUTeNb W BblIM NN YCTPaHeHbl NOCAEACTBUA BO3MOXKHOMO
HapyLweHus KOHBEHLMM, BO3HUKLLME B CBA3M C AAaHHbIMKU 06CTOATENLCTBAMMU®,

Taknum o6pasom, No Aesly B KOTOPOM 3asBUTE/b XKaAyeTCa Ha He3ameaUTENbHYHO
BbICbIJIKY B CTPaHY, r4e OH WU/M OHA MOABEPratoTCA CEPbe3HOMY PUCKY 0BpaLLeHus,
HapyLwatowero cratbio 3, Cya NPUAET K BbIBOAY O TOM, YTO A€/0 YperyaMpoBaHo,
€C/IN roCyAapCTBO-OTBETYMK BbI4ACT 3aABUTE/O BWUA HA YKUTENbCTBO, YCTpaHAs,
TakvMm 06pa3om, BO3MOXKHOCTb AenopTalum. B KOHLE KOHLLOB, B TaKOM cuTyaumm,
ecnn 3ansuTeNnto Bosiblue He YrpoXaeT BbICblIKA, PUCK YKeCToKoro obpalleHus
6osbLue He cywecTByeT??,

c) NpeKpaweHre NnpoussoacTBa No “noboii gpyroi npuumHe” (CtaTtbA

378§1(c)
[aHHasa Hopma gaet Cyay OCHOBaHWA AeiCTBOBaTb N0 COBCTBEHHOMY YCMOTPEHMIO U
MOXKET NMPUMEHATLCA B CUTYaLMM, KOrAa, HanpuMep, 3aaBUTEb KenaeT AobuBaTbhcs
paccMmoTpeHus Xanobbl, HecmoTpa Ha MHeHue Cyaa o Tom, YTo B 3ToM 6osiee HeT
HeobxoamnmocTu. Tak, Cyaom 6b110 NpeKpaLLeHo NPon3BoACTBO MO TPeM Xasnobam,
noAaHHbIM rpaskaaHamum MpaHa u uneHamm nx ceMeit, B KOTOPbIX OHM Kal0BaUCh Ha
TO, UTO UX BbICblNIKa B MpaH MpasuTenbcteom Typuun noasepria 6bl vx obpalueHmto,
HapyLwatowemy ctatbm 2, 3 1 8 KoHseHuUmMKU. OgHaAKO NMoc/ie noaadn cBoux Xanob
3a8BMTENMN Nepeexanu u ocenn B PuHnaHammn, Hopsernn n KaHage. Tem He meHee,
OHM nponHbopmunposanu Cya 0 TOM, UTO XenatoT A406MBaTbCA PACCMOTPEHMUA CBOUX
»anob u NoATBEpPAMAN, YTO, HECMOTPA Ha NPOXUBaHME B TPeTbUX cTpaHax, Cya
[OJIEH PacCMOTPETb UX Xanobbl No cywectsy. OgHaKo, y4uTbIBasA T, YTO UM Bosee
He yrpoxaso Bo3spalleHune B MpaH, Cya npuLlen K BbiBoAy, YTO 3aasuTenn 6onblue
HE MOTYT CYMTATbCA KepTBAMM B 3HAYEHUU cTaTbu 34 KOHBEHLMU, U peLnn, 4YTo
JanbHelillee pacCMOTPEHME MX Kanob He onpasaaHHO!.

259 Cm. OxneH (Ohlen) npomus AaHuu, »anoba Ne 63214/00, 24 despans 2005, § 26.

260 Cm., Hanpumep, CokpamuaH (Sokratian) npomue HudepnarHdos (dec.), wanoba Ne 41/03, 8 ceHtabps 2005.

261 Cm., Hanpumep, M.T. npomus Typyuu (dec.), xanoba Ne 46765/99, 30 mas 2002; A.E. npomus Typyuu (dec.),
»anoba Ne 45279/99, 30 man 2002; A.LLI. (A. Sh.) npomue Typyuu (dec.), »xanoba Ne 41396/98, 28 mas 2002.
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2.1.21 Pacxoapl

Hv Ha ofHOI M3 cTaguit paccmoTperusa gena B Ctpacbypre Cyg He Tpebyet oT
3anBuUTeNEl onnaThl CyaebHbIX NowanH. Ecam skanoba 3anBuTens yA0BAeTBOPEHa U
Cya, ycTaHoBMA, 4TO KOHBEHUMA Bbl1a HapyLIeHa, OH MOKET Ha3HauUTb roCy4apcTBy-
OTBETUYMKY, B COOTBETCTBUM CO CTaTbeit 41 KOHBEHLMM, KOMMEHCALMIO PAacXoLoB
3aABUTENA, CBA3AHHbIX C PAacCMOTPEHMEM 3Kanobbl, B T.4. TaKMX Kak onnara
YC/IYr l0pUCTa, NMepeBoabl U NOYTOBbIE PACXO4bl, PACXOAb! MO YY4acTUIO B YCTHOM
pasbupatenscrse gena B Ctpacbypre. B xoge npoueaypbl Mo pacCMOTPEHMIO Kanobbl
3anaBUTENMN MOTYT 06PaTUTLCA 33 NpefocTaBaAemoi Cya0M PUANYECKON MOMOLLLbIO
L4N1A KOMMEHCALLMK, NO KpaitHeih mepe, YaCTUYHOW, MOHECEHHbIX MMM PACX0L0B%2,

2.1.22 YcraHOBNEHUE HapyLeHUA

Ecan MNanata obbasnser >+<an06y ﬂpVIEMﬂeMOVI, TO B paMKax Oﬁ'beAMHeHHOVI
npoueaypbl OHa He3ameaNuTeNbHO nepe17|,c|,eT K CTaAnU BbIHECEHNA NOCTAaHOBEHUA.
ManaTa nony4yaet YepHOBUK NMNOCTaHOBEHUA, I'IOLI,I'OTOBHEHHbIﬁ B COOTBETCTBUU C
WMHCTPYKUMAMM Cyabn-A0KNag4YMKa, B KOTOpOM »anoba obbvasnsaerca I'IpMEMHEMOVI
N COAEepPXNUTCA BbIBOA O HapyweHUn cTaTtemn KOHBeHLI,MM, Ha KOTOpble CCblnaeTcA
3aaBuTENb. TUMOBOE NOCTAHOB/IEHME MO ¥Kanobe o HapyweHUn ctaTtbn 3 cocTouT U3
cnegyrowmnx yacTen:

HaumeHosaHue gena v Cekuuun, Homep XKanobbl, UMeHa cyaeit ManaTbl U UMA

Cekpetaps, aata (bl) o6cyRaeHWiA;

MPOUEAYPA: kpaTkoe onucaHue npoueaypbl C YKa3aHUEM UMEHU 3aABUTENA U

rocyAapcTea-oTBETYMKA;

AKTbI, BKAtouatowme B cebs:

|. OBCTOATENbCTBA AENA: apyrvue AaHHble 3aABUTENA, U3N0XKEHUE GAaKTUYECKUX

06CTOATENLCTB Aena, NpeacTaBNeHHoe cTopoHamu. Ecav dakTel ocnapusatotca

CTOPOHamMMu, TO OHMW U3NaraloTcA OTAENbHO Apyr OT Apyra. [OKyMeHTbl,

npeacTaBsieHHble CTOPOHAMM, B 3aBUCMMOCTU OT UX OTHOLWLEHWA K Aeny, moryTt 6bITb

TaK:Ke npeAcTaBneHbl B JaHHOW YacTu; U

II. OTHOCALLEECA K AENY HAUMOHA/IbHOE 3AKOHOAATE/IbCTBO U MPAKTUKA;
HOPMbI MPABA, Bkatovatowwme:
I. Yanobbl 3aaBuUTENA, LOBOALI CTOPOH, BO3paXKeHWUA MpaBuUTeNbCTBA rocyAapcTBa-

OTBETYMKA OTHOCUTENbHO MPUEMIEMOCTH Aena; BbiBogbl Cyaa o npuemaemocTy;
ycTaHoBneHue $aKToB v BbiBoAbl CyAa No CyLLecTBy ena; a Takke

Il. MPUMEHEHWE CTATbU 41 KOHBEHLUW: TpeboBaHMA 3aABUTENA OTHOCUTENBHO
MaTepuanbHOro, MOpanbHOro yiiepba 1 NoHeceHHbIX pacxoos; oTBeT NpaBuTenscTsa
Ha TpeboBaHwWA 3aaBUTENA U BbIBOZ, Cyla OTHOCUTENbHO CNPaBEA/INBOM KOMMNEH ALK,
OMEPATUBHAA YACTb: obobuieHue caenaHHbiX BbIBOAOB M YCTaHOBAEHHbIX
HapyLeHWi, 1, HaKoHeLl,

OCOBbIE MHEHMA*?

262 Cwm. pasgen 2.1.13.
263 Cwm. Takxe lMNpasuno 74-75 PernamenTta Cyaa.
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MoCcTaHOBAEHMA BbIHOCATCA HAa O4HOM M3 oduLManbHbIX A3blkoB Cyaa, T.e. Ha
aHrMickom uam dpaHuysckom. Mo HEeKOTOpPbIM Aenam MOCTaHOBAEHUA MOryT
6bITb NepeBefeHbl Ha Apyrve obuLManbHbie A3bIKKM?A, B UCKAOUUTENbHBIX CAyYanX
NOCTAaHOBNEHWA MOTYT MPOBO3MNALIATLCA, T.€. 3a4MUTbIBATbCA BCAYX, BO BPeEMSA
ny6anyHoro caywaxua. MoctaHoBaeHMe HanpasaseTcs KoOMUTETY MUHWUCTPOB.
CeKkpeTapb paccbinaeT 3aBepeHHble KoMuKu cTopoHam, feHepanbHOMY CeKpeTapto
CoseTa EBponbl, TpETbUM CTOPOHAM U APYTMM HEMOCPELACTBEHHO 3aMHTEPECOBAHHbIM
nmuam. OpUr1Han, CKpenieHHbI He0H6X0AMMbIMU NOAMUCAMM U NEYATLIO, XPAHUTCA
B apxuse Cyaa®.

Mpasuno 79 PernameHTa Cyga npeaycmaTpumBaeT, YTO CTOPOHbI MOTYT MOMNPOCUTb
npeaocTaBUTb MM MepeBOg, MOCTAHOB/IEHUA B TEUEHWE rofa Noc/ie ero BbIHECEHUA.
Bonee Toro, lMpasuno 80 PernameHta Cyaa npeaycmatpuBaeT cuTyauuw,
BO3HMKalOLLME NPU YCTAaHOBNEHNN NO AeNy HOBbIX GaKTOB: eCiv TaKoM GaKT MoXKeT
OKasaTb pelwatllee BAMAHWE Ha pelweHue Cyaa, U eciv OH He 6bin M3BecTeH
Cyay npv BbIHECEHWUW peLLUeHUA, @ TaKKe eC/IM OH He MOoT BbITb U3BECTEH CTOPOHE,
OaHHaAA CTOPOHA MOXeT HanpasuTb B Cya 3anpoc 0 nepecmoTpe BbIHECEHHOTO
nocTtaHoB/eHMA. Takne 3anpocbl AONXKHbI NOAABATLCA B TEHYEHME WeCTU mMmecALEeB
rnocne TOro, Kak CTOPOHe CTaNo U3BECTHO O Takom ¢daKkTe. O4HAKO Ha NPaKTUKe 3TO
C/ly4aeTca O4YeHb pesKo.

N, HakoHel, Cya MOXeT Nno CBOel MHMUMATUBE MW Ha OCHOBaHUKM obpalleHun
CTOPOHbI, MOAAHHOrO B TEYEHME MecALa MNocne BbIHECEHUS pelleHus WUAu
NOCTaHOB/IEHMSA, UCMIPABUTL OMNeYaTKKn, oWnBKM B MoacyeTax UaM Apyrve asHble
OLnBKN?,

2.1.23 Nepepava gena B bonbwyto MNanarty

B cootBetcTBUM co cTaTbei 43 KoHBeHUWM, Ntobaa CTOPOHA NO AeNy MOXKET,
NPV UCKAYUTE/IbHBIX 06CTOATENBCTBAX M B TEYEHUE TPEX MECALEB nocne Aatbl
BblHeCeHMA noctaHoBneHua ManaTbl, noTpeboBaTb nepesayn gena B bonbluyto
Manaty. Heo6x04MMO OTMETUTb, YTO NOCTAHOBAEHMA, MPUHATbIE Bonblwow Manatow,
ABNAOTCA OKOHYATENbHbIMU U HE MOTYT BHOBb MepefaBaTbCA HAa PacCMOTPeHUe B
NanaTy.

3anpoc o nepegaye gena B bonblyto ManaTty paccmaTpusaeTcsa Koanernein us natum
cyaei bonblwoit ManaTbl, KOTOPbIE YAOBAETBOPAIOT 3aMPOC TONbKO NPU CAEAYIOLMX
obcToATenbCTBaX:

€CM [eno NOAHMMAEeT Cepbe3Hbil BOMPOC, KacCaloWMNCA TONKOBAHWA WUAK
NPUMEHEHUA NON0KEHUN KOHBEHLMM v TIPOTOKO/IOB K Hel, U ApYroi CepbeaHbIin
Bonpoc obuiero xapakrepaZ®’.

264 TMpasuno 76 PernameHTa Cyga.
265 T[pasuno 77 § 3 PernameHTa Cyga.
266 [pasuno 81 PernameHta Cyga.
267 Cratba 43 § 2 KoHBeHLMU.
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Konnerns Bonbloi Manatel coctout ns Mpeacenatena Cyaa, Asyx MNpeacenatenei
Cekuuii, onpegenaembix NooyepeaHo (B Cayyae HEBO3MOMKHOCTM yyacTus B
paccMOTpPeHUN Aena, UX 3aMeHAlT BULe-NnpeacenaTenu), AByX Cyaen u AByX
3anacHbIX cyael. 3anacHble cyZibv ONpeaensatoTca nyTem poTauuun cpeau cynew,
BbIGpPaHHbIX B OCTaNbHbIX CEKLMAX A y4acTUA B 3aCeaHMUAX KONErMU Ha LIeCTb
mecaues (Mpasuno 24 § 5 (a) PernamerTa Cyaa). B cocTasB Konnernm He BXOAAT HU
CyZbM1, NPUHUMABLLME Y4aCTME B PAaCCMOTPEHMM BONPOCa O MPUEMIEMOCTU Kanobbl
WU B PAaCCMOTPEHMM Aena Mo CYLLEeCTBY, HU CyAbs, U3BpPaHHbIW OT rocysapcTea-
OTBETYMKA WU ABAAIOWMIACA ero rpaxkaaHuHom (Mpasuno 24 § 5 (b-c)). YneH
KO/IIErMM, KOTOPbIN HE MOXKET NPUHATL YY4acTUA B 3acelaHnAX, 3aMEHAETCA O4HUM
13 3anacHbix cyaen (Mpasuno 24 § 5 (d)).

PelweHuns Konnernm ABNAIOTCA OKOHYATENbHBIMU. B CBA3K C Tem, YTO KONNerusa He
YKa3blBaeT NPUYNH ANA NTPUHATUA peLleHnii 0 nepeaade Aena, CI0XKHO ONpeaenunTb,
KaKue [0BOAblI ABUINCH PELLAOLLMMM MO KOHKpeTHOoMY Aeny. B ntobom cnyyae, Kak
cnepyeT n3 cTatbu 43, npoueaypa nepefayn Aena He MOXKeT CHUTATbCA anennaumen
no dakTUYeCKMM OCHOBaHUAM. [03TOMY He yAMBUTENbHO TO, YTO CYLLHOCTb U
KO/IMYEeCTBO feN, HanpasasaemMblx B bonbluyto Manaty, LeMOHCTPUPYIOT, YTO Konerms
NPMHUMaeT BO BHUMaHWe 3anpocbl 0 Nnepegaye Aena TONbKO B UCKAOUYUTENbHbIX
cnyyasx. flencrautenbHo, B 2005 roay Konnerma paccmoTtpena B 06LLei CI0XKHOCTH
183 3anpoca o nepegaye gena v yaoBneTsopuaa Tonbko 20%%,

Ecnv 3anpoc npuHAT Konnerven, To Aeno, Hanpasnsemoe B bonbwyto ManaTy,
OXBaTbIBAET BCE aCMeKTbl PaHee pacCMOTPEHHOW MManaTtoli *anobbl U BbIHECEHHOTO
no Hel noctaHoBneHusA. O6bem IPUCAMKLMM OrpaHNYMBaETCA peleHnem MNanatol
0 NpMemMnemocTu. 3To 03HayaeT, YTo bosblwas ManaTa He MOXKET paccMaTpMBaTh
YyacTu kanobbl, Npu3HaHHble Manatol HenpuemsembiMmu. OLHAKO B OTHOLIEHUU
*anob, obbABNeHHbIX Manator npuemnembimu, bonblias Manata MOXKET TaKkKe
pPaccMOTPETb BOMPOCHI, CBA3AHHbIE C UX MPUEMIEMOCTbIO B NOPALKE TON XKe caMoi
npoueaypbl, Kak npu paccmoTpeHun MNanaton. Hanpumep, B cuay ctatbm 35 § 4
KoHBeHuMK (noguvepkuBatoweit, 4to “Cya OTKAOHAET N0by0 nepesaHHyo emy
¥anoby, KoTopyto coyteT Henpuemnemoit [...] OH MoXeT caenaTb 370 Ha Atobown
cTaauv pa3bupatenbcTsa”’), UAKM B CyYasX, KOraa TakMe BOMpoChbl 06beANHEHbI
4N PaCCMOTPEHMA B pamKax 06beMHEHHOW NpoLeaAypbl, AW KOTAa OHU APYrUM
06pa3om CBfA3aHbl C PaCCMOTPEHUEM Aena no cyuiectsy®®. Kak npasuno, nepep,
BbIHECEHMEM MOCTAaHOB/MEHUA BosbwanA lManata NPoBOAMT CAywWwaHue aena B
CTpacbypre.

268 56 13 121 3anpoca 6bian nogaHbl MpaBuTeNnbCTBAMU U NATb - o6enumu cTtopoHamu. [anbHelwan
nHbopmaums cogepkutcs B ExxerogHom OTyete o Pabote Bonbwoi Manatel (OTyeT [040BOM aKTUBHOCTU
Bonblwo Manatsl 3a 2005 roa): http://www.echr.coe.int/NR/rdonlyres/AF356FA8-1861-4A6B-95E9-28ED
53787710/0/2005GrandChamberactivityreport.pdf.

269 K. uT. npomue ®uHnaHduu [BI1], skanoba Ne 25702/94, 12 nions 2001, §§ 140-141.
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ManaTbl MOryT TaKXe YCTYMWUTb HOPUCAMKUMIO B NoAb3y bonblwoit Manatol. B
COOTBETCTBUM €O cTaTbel 30 KOHBEHLMM, STO BO3MOKHO,

Ecan peno, Haxogsweeca Ha paccmoTpeHun Manatbl, 3aTparnBaeT cepbesHblit

BOMPOC, KacatoLMIACcA TONIKOBAaHUA MONOXKEHNI KOHBEHLMUM uan MpOTOKON0B K Helt,

nnn ecnu peweHne BONpPoca MoXet BOMTU B npoTuBopeyne C paHee BbIHECEHHbIM

Cy,CI,OM MOCTaHOBNEHUEM, [] €C/IM HM O04Ha 13 CTOPOH He BO3paXKaeT NPOTUB 3TOTrO.
Hanpumep, no ageny O’Kug (O’Keeffe) npomus UpaaHouu®°, Kacatowerocs
HEeBO3MOKHOCTU rOCYAAPCTBA CO34aTb COOTBETCTBYIOLLME MEXAHU3MbI A/15 3ALLMUTHI
y4yeHMKOB HaunoHanbHol LLIKoAbI OT CeKcyasbHOro HAaCU/IUA CO CTOPOHbI yunTeNs,
ManaTta MATOM ceKkuMmM pelunna ycTynuTb LPUCAMKLMIO B NOAb3y Boabwoit ManaTbl.

2.1.24 UcnonHeHue NOCTaHOBAEHUI

B To Bpemsa Kak noctaHosieHus U peweHusa Cyaa AsnsoTca 06s3aTeNbHbIMU
ONS TOCYAapCTB, OHM NOAb3YyTCA CBO6OA0N AEUCTBMIM B TOM, KaK UCMONHATb 3TU
NnocTaHoBAeHMA. TOCYyAapCTBO-OTBETYMK CAaMO onpeaenaeT cnocobbl UCNOAHEHUSA
pewennit Cyga nog HabnwoaeHnem Komuteta muHuctpos?’t. OgHako ecan Cypa,
CYMTAET, YTO rOCyAapCTBO-OTBETYMK HapyLwmnio KoHBeHUMo, ctaTba 46 KoHBeHUUM
06A3bIBaET rocy4apCcTBO-0TBETYMKA, BOSMECTUTD YLLEPDO U, HACKObKO BO3MOXKHO,
BOCCTAHOBUTb MpPEXHee MOJIOXKEeHMe, CyLW,ecTBOBaBLIEE A0 HapylweHUsa, YyTobbl
3aKpbITb Aeno?’?2, 370 03HayaeT, YTO rOCYyAapPCTBa-y4aCTHUKU KOHBEHUMU
OOJIKHbI peanmM3oBaTtb NpuMHUMN restitutio in integrum (so3spaweHue cmopoH K
nepeoHaYabHOMY cocmoAaHuto)?’®. Llenb ctaTb 46 KOHBEHUMUK, TaKUM 06pa3om,
“BEepHYTb 3aABUTENA, HACKONbKO 3TO BO3MOXKHO, B YCNO0BMUA, HE Hapywatouwme
TpebosaHua KoHseHuun?’*”, Cyg NoACHAET 3TO TakK:

ecnu Cya Haxo4MT HapylleHWe, OH HanaraeT Ha rocyAapcTBO-0TBETYMKA NPaBoBOe
06A3aTeNbCTBO HE TONLKO MO BbINIaTe CYMMbl B BUAE CNPABEA/IMBOM KOMNEHcauum
3aMHTEPECOBaHHbIM IMLLAM, HO U 0653aTeNbCTBO BbI6OPA, Mo KOHTponem KomuTeTa
MUHUCTPOB, 06LWMX U/UAK, NPU HEOBXOAMMOCTU, UHAUBUAYAbHBIX Mep, KOTOpble
LOMKHbBI 6bITb NPUHATHI BO BHYTPEHHEW NpPaBoOBOW cucTeme, ANA TOro, 4TO6bI
NONOXUTb KOHEL, HapyLeHUAM, yCTaHOBNEHHbIM CyA0M, U UCNPaBUTb, HACKONBKO
3TO BO3MOXHO, UX NOCNeACTBUAY,

270 O’Kue (O’Keeffe) npomue UpaaHduu [Br1], xanoba Ne 35810/09, 28 aHsaps 2014, § 6.

271 KomuTeT MuHmucTpos, Hagsop 3a ucnonHeHem NOCTaHOBAEHWIA U pelueHnii EBponelickoro cyaa no npasam
yenoseka, LLlectoit exeroaHblit ot4ét Komuteta MunHuctpos 2012, c. 24, goctynHo no agpecy: <http://www.
coe.int/t/dghl/monitoring/execution/Source/Publications/CM_annreport2012_en.pdf>.

272  Philip Leach, Taking a Case to the European Court of Human Rights, 3-e uspanue, Oxford University Press,
2011, c. 475.

273 Dinah Shelton, Remedies in International Human Rights Law, Oxford University Press, 2006, c. 272; Antoine
Buyse, Post-Conflict Housing Restitution. The European Human Rights Perspective with a Case Study on
Bosnia and Herzegovina, Intersentia, 2008, cc. 116-117; Tom Barkhuysen u Michiel L van Emmerik, “A
Comparative View on the Execution of Judgments of the European Court of Human Rights”, 8 European
Court of Human Rights. Remedies and Execution of Judgments, noa pea. Theodora A Christou v Juan Pablo
Raymond, British Institute of International and Comparative Law, 2005, c. 4.

274 Cm., Hanpumep, MHuyuamuea monodéxcu 3a npasa yenoseka (Youth Initiative For Human Rights) npomue
Cepbuu, xanoba Ne 48135/06, 25 uioHa 2013, § 31.

275 Ckos3zapu u AxcuyHma (Scozzari and Giunta) npomue Umasnuu, xanobbi NeNe 39221/98 1 41963/98, 13
uona 2000, § 249.
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Cya paspaboTan TpW pasiMuHbIX CPEACTBA, NPU MOMOLLM KOTOPbIX MOTYT BbITb
BbIMNO/IHEHbI PeLeHns U, BO3MOXHO, BOCCTaHOB/EHA NepBOHaYanbHan CcUTyaums:
(a) cnpaBeanmBan komneHcaumsa, (6) MHAMBUAYaNbHbIE Mepbl, U (B) 0bwue mepbl.
3TM TPU TUMNA CPEACTB OMMUCaHbl HUMKE CO CCbIJIKOM Ha npakTuKy Cyaa no cratbe 3.

a) CnpasegmnBaa KomneHcauumsa

CnpaseannBas KomneHcauua 3TO0 ocHoBHoe cpeactBo Cypa?®. B cratbe 41
YCTaHOB/IEHO:

Ecnu Cyg 06bABAAET, YTO MMENIo MecTo HapyweHue KoHBeHuun uau MpoToKkonos

K Heil, a BHyTpeHHee npaBo Bbicokoi [loroBapusatouieiica CTOpoHbl AonycKkaeT

BO3MOXHOCTb /INLLIb YAaCTUYHOTO YCTPAHEHUA MOCNEACTBUI 3TOro HapyweHus, Cya, B

cny4yae HeOGXO,D,VIMOCTM, npUCcyXgaeT cnpasegiMByto KomneHcauuo nmepneBLueﬁ

CTOpOHe.
TekcT cTaTbk 41 ACHO AAET NOHATL, YTO TPebOoBaHMA CNpaBesIMBON KOMMNEHCALUM
6yayT NpeaoCTaBAATLCA, TO/IbKO €C/IM BHYTPEHHWUIM 3aKOH rocyAapcTBa-0TBETYMKA
[0MyCKaeT BO3MOXHOCTb JINLb YaCTUYHOrO YCTPAHEHUs NOCNeACTBUI HApyLUeHUA
1 TONbKO B C/lydae HeobxoaumocTu. TpeboBaHMA O cnpaBenIMBOI KOMMNEHcaLmm
OOMKHbl ObITb NpeacTaBAeHbl MPU MNogavye MUCbMEHHbIX 3amMeyaHUi Ha
[0BOAbI NPaBUTENIbCTBA rocyaapcTBa-oTeeTynKka. MNpasuno 60 PernameHTta Cyaa
ycTaHaBAMBaeT popmasibHble YC0BUA, Kacatolmeca npeacraBneHuna tpebosaHus o
crnpaBeaIMBOM KomneHcaumu. Ecnv 3aaBuTenb He NogaeT 3aAaBKY Ha cnpaBea/nBy
KomneHcauuto, Cya obbl4HO He HasHauvaeT Bbinnathi?’”’. CornacHo npasuay 60,
npeTeH3nn AO0MKHbI BbITb AETaIM3UPOBAHbBI M COMPOBOXKAATHCA MOATBEPKAAOLLMMU
JoKkymeHTamu. Cya MOXKeT NPUCyanTb CNpaBea/IMBYO0 KOMMEHCALMIO B OTHOLIEHUN
Tpex TMMOB pacxoAoB U yuwepba: (i) maTepnanbHblii yuepb, (i) MopanbHbIi yuiepb,
u (iii) pacxoabl ¥ U3AEPIKKMN.

i) MamepuaneHbiii yuepb

Cya 06bI4HO NPUCYKAAET KOMMEHCAL MU MaTePUaNbHOro yuepba B CBA3M C NoTepeit
nmylLLecTsa?’®, 3aTpaTamm Ha iedeHmne?’®, unm notepei 3apaboTka®’. MatepuanbHblii
ywepb npefocTaBafeTcs, TONbKO eCIU CTb NPUYUHHO-CNEACTBEHHAA CBA3b MEXAY
HapyLIeHWEM NPaB Ye/I0BEKA M HAHECEHHbIM yLLLepbom. TaKow CBA3M HET, Hanpumep,
B Aene Xy0obuH (Khudobin) npomue Poccuu, B KoTopom Cya NOCTaHOBMA Caeaytolee:

3anBuTeNb YTBEPIKAAN, HTO eMY TPeBYETCs NOCTOAHHOE NeYeHMe Noc/ie 0CBOBOKAEHNA
[U3 mecTa 3akNt0ueHNA], O4HAKO HEACHO, B KAKOW CTEMEHU pacxodbl, Ha KOTopble
OH NpUTA3an, B 3TOM OTHOWEHUU 6b|l'|l/l CBA3aHbl C NOCNeaCTBUAMU OTCYTCTBMA

276 Mark W Janis, Richard S Kay n Anthony Bradley, European Human Rights Law, 3-e usgatwue, Oxford University
Press, 2008, c. 98; Philip Leach, “Beyond the Bug River — A New Dawn for Redress Before the European
Court of Human Rights”, B European Human Rights Law Review, Tom 2, 2005, c. 150.

277 Cm., Hanpumep, Hekyna (Necula) npomug PymeiHuu, skanoba Ne 33003/11, 18 despans 2014, § 64.

278 Cm., Hanpumep, Canuba (Saliba) u dpyzue npomue Mansmel, 20287/10, 22 axsaps 2013, §§ 15-23.

279 3enunog (Zelilof) npomue lpeyuu, xanoba Ne 17060/03, 24 mas 2007, §§ 79-81.

280 Muxees (Mikheyev) npomus Poccuu, »anoba Ne 77617/01, 26 aHsaps 2006, § 157.
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MEeAMLMHCKON NOMOLLM B CNEACTBEHHOM WM30/IATOPE, @ HE C ero XPOHUYECKUMMU
3a6071eBaHNAMM, 33 KOTOPbIE BNACTU HE MOTYT HECTU OTBETCTBEHHOCTb. MpU Takmux
obcToaTensctBax Cys NpuUHMMaeT aprymeHT fpaBuTenscTsa, 4to TpebosaHus
3aABUTENA HEA0CTATOYHO Y6eanTeNbHbI U He MPUHUMaeT nx2e!,

AHanornyHo no geny Xooopkoseckuli u /lebedes (Khodorkovskiy and Lebedev)
npomus Poccuu®?, Cyp, 3aKkN04nA, YTO

xoTA CyA, Halen HecKONbKO HapyLeHWU Npas BTOPOro 3afABUTENA B COOTBETCTBUU
co cTaTbaAmM 3, 6 1 8, noTepto ero 3apaboTka MOKHO OTHECTU KO MHOTUM ApPYrUm
daKkTOpam, B nepsylo oyepeab K HasorosbiM pasbupatenbcTsam, Kacatolwmmea
KomnaHum KOKOC, KoTopble B KOHEYHOM WTOre MpuBenn K eé GaHKpoTCTBY U
NUKBUAALMK, 3ajepKaHue BToporo 3assutensa B 2004 n 2005, HeCOMHEHHO,
CbIrpano onpeseneHHylo ponb B 3Tom pasbupatenscrse. OaHako Cyay He HYKHO
aHanusMpoBsaTb 3TOT Bonpoc. OH OTMeyaeT, YTO CBA3b MEXKAY BblABAEHHbIMMU
HapyLWeHUAMMU NO AaHHOMY Aeny 1 notepsa 3apaboTka BTOPOro 3asasuTens, ecau
TaKoOBOW MMeeTcs, CAULIKOM yaaneHa u HeAacHa. Cya NpuUXoAuT K BbIBOAY, YTO
TpeboBaHMA BTOPOro 3aABUTENA O KOMNEHCALMM MaTepUanbHoOro yuepba asaatotca
HEeoBOCHOBaHHbIMM U A0/KHbI BbITb OTKIOHEHBLI?S,

CyL NpvMeHseT oYyeHb CTporve TpeboBaHWA K NPUYUHHO-CNEACTBEHHOM CBA3MW.
MpeTeH3nn No KoMneHcauMm maTepuanbHoro yulepba 3a4acTyto OTKIAOHAOTCA
Cynom. MoaTomy 3asaBUTENIO0 PEKOMEHAYETCA YETKO AOKYMEHTUPOBATL U 0B BACHATD,
YyTO noTteps 3apaboTKa, MegULMHCKME PacXohbl U T.4. 6blin BbI3BaHbl MMEHHO
HapyLlleHrem Npas YesnoBeka.

Kak npasuo, BbinaaTbl, HazHaYeHHble CyA0M, OTPasKaloT NOAHY0 cymmy yuiepba.
OpHako ecnv hakTnyeckuit yuiepb He mosKeT BbiTb TOUHO paccumnTaH, Cyg nposeaet
OLLEHKY, OCHOBAHHYI0 Ha MMetoLwmxca dpaktax. Mpu atom Cya MOXKET HaUTU NPUYUHDI
N5 BbINAATbl MEHbLUEN CYMMbI, YEM NOJIHAA CymMa ybbITKa?®,

ii) MopanoHbliii ywepb

Korga Cya HaxoauT HapylweHue cTaTbM 3, OHO 0ObIYHO COAEPKUT MOpPabHbIM
yuwepb, KoTopbiii obecneynBaeT GUHAHCOBYIO KOMMEHCALLMI0O HEMATEPUAIbHOTO
BpeAa, Hanpumep, NCUXUYECKUX UK GU3MYECKMX CTPaZaHUI. Hanpumep, no aeny
Jubeky (Dybeku) npomue AnbaHuu®®, Cya 3aknoumnn:

B oTHOWeHUK MOpasibHOro Bpega, CWJ, OTMeYaeT, YTO NpaBa 3aABUTENA NO CTaTbe 3

KoHBeHLMK 6binn HapyweHsbl. Cya cuMTaeT, YTo 3aABUTE/b MOHEC yliepb mopanbHOro

XapaKTepa, B pe3y/bTaTe COAepKaHusA Nog CTpaXel B 6ecyeNnoBeyHbIX M YHUMKAKOLWLMX

AOCTOUHCTBO YCNOBUAX, HECOOTBETCTBYHOLWMX COCTOAHUIO €ro 340p0BbA [], KOTOpble

HEAO0CTaTOYHO KOMMEHCUPOBaHbI NyTeM YCTaHOB/IEHUA GpaKTa HapyLLEHWsA ero Npas B
cooTBeTcTBUM C KoHBeHLmen?®,

281 XydobuH (Khudobin) npomue Poccuu, sxanoba Ne 59696/00, 26 oktabps 2006, § 142.

282 Xodopkosckuli u Jlebedee (Khodorkovskiy and Lebedev) npomue Poccuu, xanoba Ne 11082/06, 25 viona
2013.

283 Tam xe, § 940.

284 Cm. MpaKTuyeckas MHCTpyKuua “TpeboBaHue cnpaBes/ivMBON KOMMNEHcaLnm”, AOCTYNHO OHNANH: <WWW.
echr.coe.int/Documents/PD_satisfaction_claims_ENG.pdf>.

285 [Jubeky (Dybeku) npomue AnbaHuu, »xanoba Ne 41153/06, 18 pekabps 2007.

286 Tam ke, §§ 67-68.
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AHanoruyHo B aene KanawHukos (Kalashnikov) npomue Poccuu®’, Cya noctaHoBUA:

Esponeiickuit Cya nonaraet, YTo A/NUTENbHOCTb COAEPKAHWUA 3aABUTENsA Nof4

CTpaxkeil B HeHaAnekalimx yCNOBUAX 3aK/OYEHUA, PAaBHO Kak WU AJUTENbHOCTb

NPOW3BOACTBA MO Yro0BHOMY A€y AO/MKHbI 6blAn Bbl3BaTb Y HEro 4YyBCTBA

OTYaAHMUA, HEONPEeAENEHHOCTU U TPEBOTU, KOTOPbIE HE MOTYT BbITb KOMNEHCUPOBaHbI

MCKIIOUYUTENBHO NPU3HAHMEM daKTa HapyLleHus ero npas2ee,
YTo KacaeTcA CyMmmbl BbINAATbI, TO NPU paccMoTpeHnn aena Cyaom 6y,CI,ET nposeaeHa
OLLeHKa BCexX 06CTOATENbCTB U, BO3MOXHO, 6y,u,eT onJlayeH He BeCb NOHECEHHbIN
yu.l,ep6. Taknum 06paSOM, 3aABUTENN O0/IXKHbI 3HATb, YTO AaXKe TaMm, rae nx Tpe60BaHMﬂ
OCHOBaHbl Ha COMPOBOAUTENbHbIX AOKYMeHTax, Cya MOXKeT NpUcyguTb MeHbllee

KOZIMYECTBO, YeM 3asiB/IeHHAsA CyMMa.
iii) Pacxodel

CyA, TaKKe NPUCY}KAAET BO3MELLEeHME 3a40KYMEHTUPOBAHHbIX PACXOA0B 1 U3LEPIKEK,
KOTOpble BO3HMKAM B CBA3M C BHYTPEHHUMM NpoLeaypamu 1 npouesypamu B
Cyze. Takme M3LEPKKU U Pacxoabl, Kak MpaBuao, BK/OYAlOT B ceba pacxogpbl
Ha topugmyeckyto nomowb®®, cyaebHble nsaepKkn>®, nepesoa??, kcepokc*?,
nouytoBble pacxoabl®®, u npoes3g®*. Cyg npucyKpaeT BO3MECTUTb TONIbKO Te
pacxoabl Y 34EPIKKU, KOTOPbIE OTHOCATCA K CYA0MNPOM3BOACTBY N0 OCNapuBaeMomy
HapyLeHuto. 117 TOro YTobbl M3AEPIKKM 1 pacxoapl 6binn Bo3melleHbl, Cya Tpebyer,
4yTO6bI OHM BbIN aKTYaNbHbIMKU, HEOEXOANUMbIMM, U 060CHOBAHHbLIMMNZ,

b) UngmBuAayanbHbie mepbl

Cya manm KomUTET MUHUCTPOB, HAa KOTOPbIX BO3/I0XKEHA 3ajaya KOHTpPoOAA 3a
MUCMNONHEHMEM CyAebHbIX pelleHnn, TaKXKe MoryT notpeboBaTb OT rocyAapcTBo-
OTBETUYMKA NPUHATb MHAMBUAYAIbHbIE MePbl. APKUM NPUMEPOM UHAUBUAYAIbHbIX
Mep ABNAETCA BO30OHOBNEHWE BHYTPUIOCYAApPCTBEHHbIX npoueayp. Mo geny
Angpamau (Alfatli) u dpyeue npomue Typyuu, Cya NoCTaHOBMA, YTO “B NpuHUMIE,
Hanbonee noaxoasalel mepoit byaeT rapaHTUA, YTO 3aABUTENO CBOEBPEMEHHO
NnpeAoCcTaB/ieH NepecMmoTp Aena He3aBUCUMbIM U BecnpucTpacTHbiM cyaom?*®”.
MNopasnatowee 60ONbWNHCTBO CTPAH-y4yaCTHUL, NO3BOAAET B pPaMKaX CBOUX

287 KanawHukoe (Kalashnikov)npomue Poccuu, skano6a Ne 47095/99, 15 utons 2002.

288 Tam e, § 142. Cm. Takxke 3eHKoe (Zenkov) npomus Poccuu, anoba Ne 37858/08, 30 anpens 2014, § 67.

289 Cm., Hanpumep, Kakabadse (Kakabadze) u dpyaue npomus py3uu, »xanoba Ne 1484/07, 2 oktabps 2012,
§ 108.

290 Cwm., Hanpumep, CaHHUHO (Sannino) npomue Umanuu, »anoba Ne 30961/03, 27 anpens 2006, §§ 72-76.

291 Cm., Hanpumep, HunsceH u Axcocer (Nilsen and Johnsen) npomue Hopeeauu, xanoba Ne 23118/93, 25
Hos6ps 1999, § 60.

292 Cm., Hanpumep, llemyp Top CuzypdccoH (Pétur Thor Sigurdsson) npomue McaaHduu, skanoba Ne 39731/98,
10 anpens 2003, § 108.

293 Cm., Hanpumep, Mumes (Mitev) npomus Gonzapuu, anoba Ne 40063/98, 22 nekabps 2004, § 170.

294 Cm., Hanpumep, HunsceH u Axcocer (Nilsen and Johnsen) npomue Hopeeauu, xanoba Ne 23118/93, 25
HoAbps 1999, § 60.

295 Cm., Hanpumep, Acana (Asalya) npomue Typyuu, sanoba Ne 43875/09, 15 anpens 2014, § 128;
3uHyeHKo (Zinchenko) npomue YkpauHsl, anoba Ne 63763/11, 13 maprta 2014 § 120.

296 Aagamau (Alfatli) u dpyaue npomue Typyuu, sxanoba Ne 32984/96, 30 okTabps 2003, § 52.
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BHYTPEHHWX 3aKOHOB BO306HOBNEHWE MPOWM3BOACTBA MO YrosoBHOMY geny>.
Pan cTpaH-y4yacTHWULU, TakXe NpefoCTaBAAOT BO3MOXHOCTb BO306HOBAEHMA
pa3bupaTenbCTB B OTHOLIEHWUW TPAXKAAHCKMX M aAMUHUCTPATUBHbIX NpoLeayp.
Bo3o6HOBNEHWE pa3bupaTenbCTBA MOXKET MMETb PeLLatoLLee 3HaYeHWe Ans restitu-
tio in integrum (8o38paujeHue CMopPOoH K Nep8oHaYas6HOMY COCMOAHUI)**. Takum
o06pasom, KoMUTET MUHUCTPOB Nonaraet, 4To BO306HOBAEHME pa3bupaTtenbcTBa
AsnAeTcA Hanbonee abPeKTUBHBIM, EC/IN HE €IMHCTBEHHbBIM, CPEACTBOM AOCTUKEHUA
restitutio in integrum3®. OH TaK)e cYMTaeT, YTO 3aABMTE/Ib UMEET NPaBo yKa3aTb, B
KaKol mepe [0/1KHbl ObITb BO30OHOBEHbI BHYTPUIOCYAapCTBEHHbIE NPOLeaypbl, U
6yaeT n Bo3MeLLEH Becb yLiepb.

Cy4 M KOMUTET MUHUCTPOB TaKKe MOXKEeT NoTpeboBaTh OT rOCYAaPCTB NPUHATL
Apyrve MHAMBUAYabHble Mepbl, TAKME KaK HEUCMNOIHEHWE PeLleHMUsA HALMOHAIbHOTO
cyAa, ocobble YCI0BUA COAEPIKAHUA MOL CTpasKel (Hanpumep, HeMcnonb3oBaHue
Hapy4YHMKoB3"), npeKpallieHne yronoBHoro gena®?, cHATMe 3anpeTa Ha Bble3s

297 Elisabeth Lambert Abdelgawad, “The Execution of the Judgments of the European Court of Human Rights:
Towards a Non-coercive and Participatory Model of Accountability”, 8 Zeitschrift fiir ausldndisches éffentli-
ches Recht und Viélkerrecht, Tom 69, 2009, c. 481.

298 MWccneposaHue, nposegeHHoe Tomom bapkxaviceHom U Maiikaom J1 BaH Immepukom, “CpaBHUTENbHbIN
0630p McnonHeHus peleHnii EBponeiickoro cysa no npasam yenoseka” (Tom Barkhuysen and Michiel Lvan
Emmerik, “A Comparative View on the Execution of Judgments of the European Court of Human Rights”, B
European Court of Human Rights. Remedies and Execution of Judgments, nog pea. Theodora A Christou n
Juan Pablo Raymond, British Institute of International and Comparative Law, 2005, cc. 9-10), o6Hapy:kuno,
yto Bosrapwus, /utea, Hopserusa, Manbta, LLseiuapua, anusa, fepmanun, Gunnangua, Jliokcembypr,
LBeuwnn, XopsaTua, Monbla, AHpoppa, UcnaHama, BeHrpusa, Poccus, Chosakus, Yexus, Typuma u PymbiHua
NpeaocTaBAloT BO3MOXKHOCTb BO306HOBNEHUA TPaXXAaHCKUX npoueayp. PekomeHaauun Komwutera
MMWHUCTPOB TaKKe NOKa3blBalOT, YTO TaKasa BO3MOMKHOCTb cyliecTsyeT B YkpauHe (XaHm (Hunt) npomus
YKpauHsl, sanoba Ne 31111/04, Komutetr Munuctpos, ResDH (2008) 64, 25 wioHs 2008), PymobiHuu (MoHecky
u Muxauna (lonescu and Mihaila) npomue PymeiHuu, sxanoba Ne 36782/97, KomuteT MuHuctpos, ResDH
(2011) 248, 2 pekabpa 2011), ApmeHuu (HukozocaH u MenkoHsaH (Nikoghosyan and Melkonyan) npomue
ApmeHuu, xanobbl NeNe 11724/04 1 13350/04, KomuteT MuHuctpos, ResDH (2011) 89, 14 ceHTabps 2011),
Ipy3uu (®K Mpemeb6u (FC Mretebi) npomus Ipy3uu, »anoba Ne 38736/04, KomuteT Munuctpos, ResDH
(2010) 163, 2 nekabpa 2010), benvruwm (da /ly3 JomuHeec ®eppepa (Da Luz Domingues Ferreira) npomue
Benveuu, »anoba Ne 50049/99, KomuteT Munuctpos, ResDH (2009) 119, 3 aekabps 2009), CaH-MapuHo
(Cmegpanennu (Stefanelli) npomue CaH-MapuHo, xanoba Ne 35396/97, Komuter Munuctpos, ResDH
(2004) 4, 24 anpens 2004), Ascmpuu (LWennuHe, bupHnelidmuep, Abpaxamuam, bprozeep, Immep-Peliccue
u Xogpbayap (Schelling, Birnleitner, Bakker, Abrahamian, Brugger, Emmer-Reissig and Hofbauer) (Ne 2)
npomue Aecmpuu, xanoba Ne 55193/00; u ap., KomuteT Munuctpos, ResDH (2011) 187, 2 aekabps 2011),
Mopmyeanuu (MaHaceHko, boeymun u Yekanna (Panasenko, Bogumil and Czekalla) npomue Mopmyzanuu,
»anobbl NeNe 10418/03, 35228/03 v 38830/97), Komutetr MuHuctpos, ResDH (2011) 143, 14 ceHtabps
2012), u Mondose (Mumponoaumckas yepkoss beccapabuu (Metropolitan Church of Bessarabia) u dpyaue
u UcmurHo-lpasocnasHas Liepkoss Mondossl (Biserica Adevdrat Ortodoxd din Moldova) u dpyaue npomue
Mosndasuu, »anobbi NeNe 45701/99 n 952/03, KomuteT Munuctpos, ResDH (2010) 8, 4 mapTa 2010).

299 Marco Borghi, “Switzerland” 8 Fundamental Rights in Europe. The European Convention on Human Rights
and its Member States, 1950-2000, noz pez. Robert Blackburn and Jorg Polakiewicz, Oxford University
Press, 2001, c. 876.

300 Komutetr MuHuctpos, PekomeHgauua (2000) 2 Komuteta MUHWUCTPOB rocypapcrBam-ysieHam no
nepecmoTpy Aen 1 BoO306HOB/IEHMIO NPOM3BOACTBA MO ANy Ha BHYTPUrOCYAaPCTBEHHOM YPOBHE B CBA3M C
peweHnamu EBponeickoro cyaa no npasam YenoBeKa U Nocneaytolme pewwerus Esponeiickoro cyaa no
npasam yenoseka, 19 aHsapsa 2000, goctynHo oHnaiH: <https://wcd.coe.int/ViewDoc.jsp?id=334147&-
Sector=secCM&Language=lanEnglish&Ver=original> (last visited 26 Hoa6pa 2013).

301 Kawasenos (Kashavelov) npomus Bonzapuu, skanoba Ne 891/05, Komuter Munuctpos, ResDH (2013) 98,
6 nioHa 2013.

302 AHkoe (Yankov) and 9 ipyaue npomue Gonzapuu, sxanobbi NeNe 39084/97, 47823/99, 58971/00, 57847/00,
39270/98, 42987/98, 44062/98, 74792/01, 29381/04 and 33606/05, KomuteT MuHwnctpos, ResDH (2013)
102, 6 ntoHa 2013.

109



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

3arpaHuuy*®, npegocTtasneHme NOCTOAHHOIO BMAA Ha KuUTenbcTBo™, paccnenosaHme
C/ly4aeB C NpUMEHeHNeM NbIToK3®, cya HaZ BUHOBHbIMM B MPUMEHEHUN MbITOK’6,
AW pecTuTyuma nmyliectsa®”.

c) O6wue mepbl U Npoueaypa NUAOTHBIX peLueHnit

Cys unm KoMUTET TaKKe MOTyT NOMpoCUTb roCyAapcTBO NPUHATL Mepbl obLiero
XapaKTepa, TakMe Kak BHECEHWE M3MEHEHUI B 3aKOHOAATEIbCTBO MU NMPAKTURY
cysebHbix npoueayp. Kak nmpasuio, o NpUMHATUM OBWMX Mep 3anpawimsaer
KoMuTeT MMHUCTPOB. TUNUYHBIMM OBLLMMU MEPAMU ABAAIOTCA BHECEHWE MOMNPABOK
B 3aKOHOZATE/IbCTBO, a TaKXKe OCYLLeCTBNEHWE NEPEBOAOB M PacnpocTpaHeHue
cyLebHbix peweHnii®®, B KoHTeKcTe cTaTbM 3, pelieHne Komuteta MUHUCTPOB MO
aeny loHeadse (Gongadze) npomus YKkpauHsi**® sgnsetca nokasaTtesibHbIM. 3T0 4eNo
Kacasiocb HaCWUbCTBEHHOTO MCUE3HOBEHMSA KYPHANNCTA, KOTOPbIM NbITANCA NOBLICUTH
OCBEZlOM/IEHHOCTb O HapYLLIEHUAX CBOBOAbI C/10Ba B YKpauHe. KOMUTET MUHUCTPOB
noTpeboBan OT rocysapcTBa-OTBETYMKA BHECTU MOMPABKM B CBOW 3aKOHbI, YTOObI
rapaHTMPOBaTb HE3AaBUCMMOCTb C/1IeACTBEHHbIX OpraHos®™,

CneumnanbHolt oblen mepolt asaseTcs npoueaypa NUAOTHbIX peweHun. Cya
pa3paboTan 3TOT TMN Mpoueaypbl AfA TOro, Ytobbl MMEeTb Aeno ¢ Honbwmumm
rpynnamu OAMHAKOBbLIX C/lly4aeB, KOTOpble MPOWCTEKAIOT U3 OAHOW U TOU XKe
CTPYKTYpHOU npobnembl. Ecnu Cyn npuHAn 60nblOe KONMYECTBO CXOMMUX
»anob, oH MOXKeT BbIbpaTb OAMH UAN HECKONbKO AeN A8 peleHns, BpeMeHHO
OT/IO}KMB OCTa/IbHYIO YacCTb. B 3TOM peLleHum, TO ecTb Tak Ha3blBAEMOM MUIOTHOM
noctaHoBneHun, Cyn nbiTaeTcd HAWTU pelleHWe, KOTOPOe BbIXOAMUT 33 PaMKM
KOHKPETHbIX GaKTOB KOHKPETHOTO cyyas. OBbIYHO NUNOTHbIE PELLUEHMS COoAaepKaT
TpeboBaHMA O 3HAYUTENbHbIX U3MEHEHMAX B HALLMOHANbHOM 3aKOHOAATENbCTBE.
Takoe MUNOTHOE pelueHWe HanpaB/ieHO Ha NOALEPIKKY HALMOHANbHbIX BNacTen
B IMKBUAALMMN CTPYKTYPHbIX NPO6AEM M YCTPaHEHUU HAPYLIEHWI NPAB Yes0BeKa.
Cya, Hanpumep, NPMMEHUN NpoLeaypy NMUNOTHBIX PeLIeHui No aeny ToppedwuaHu
(Torreggiani) u dpyaue npomue Mmanuu®'?, Kacaroweroca CUCTEMHOM AUCHYHKLUN

303 Penep (Riener) npomue Gonzapuu, wanoba Ne 46343/99, KomuteT MuHuctpos, ResDH (2013) 100, 6 utoHa
2013.

304 P.K.(R.C.) npomuse LLseyuu, xanoba Ne 41827/07, Komutetr MuHuctpos, ResDH (2013) 75, 30 anpens 2013.

305 [oHeadse (Gongadze) npomue YkpauHsl, xanoba Ne 34056/02, KomuTeT Munuctpos, ResDH (2008)35, 5
nioHA 2008.

306 Tam xe.

307 [nadsiwesa (Gladysheva) npomus Poccuu, xanoba Ne 7097/10, 6 oktabpsa 2011, § 106.

308 Cm., Hanpumep, laHcens (Gencel) u 205 dpyaux u Opyaue dena npomus Typyuu, Kanobbl NeNe 53431 u ap.,
Komutetr Munuctpos, ResDH (2013) 256, 5 gekabpa 2013.

309 [nadsiwesa npomue Poccuu Ne. 7097/10, 6 oktabpa 2011, § 106.

310 [oHeadse (Gongadze) npomue YkpauHsl, xanoba Ne 34056/02, KomuteT Munuctpos, ResDH (2008)35, 5
ntoHA 2008.

311 ToppediuaHu (Torreggiani) u dpyaue npomue Mmanuu, skanobbl NeNe 43517/09, 46882/09, 55400/09,
57875/09, 61535/09, 35315/10 1 37818/10, 8 saHsaps 2013.
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UTaNIbAHCKOM TIOPEMHOW cucTeMbl. HECKOIbKO COTeH Kanob npotus Utanum yxe
66111 Ha paccmoTpeHmmn Cyaa v B HUX 3asABUTENN 3Ka0BaIUCb Ha BecyenoseyHble
YCNOBUA COAEPIKaHMUA B TIOPbMaX, 60 3a4epaHHbIe MMENN TONbKO 3 KBagpaTHbIX
MeTpa IMYHOro NPOCTPAHCTBA B Kamepe. B cBOém noctaHosaeHnn Cyg nonpocun
HaLMOHaNbHbIe BNACTV BBECTU B AEWCTBME B TEYEHWE OAHOMO roAa NPeBeHTUBHbIE
M KOMMEHCALLMOHHbIE Mepbl, CNOCOBHbIE UCMPaBUTL NEPEnONHEHHOCTb UTANbAHCKMX
Tiopem®2, O6wwme Mepbl 3aMpallnBatoTCa He 3asBuTeNEeM, a No npocbbe Cyaa nan
Komuteta MMHUCTPOB.

2.2 Mpuemnemoctb

2.2.1 BeegeHue

Mepen, obpaweHnem B Cya 3asBUTENN LO/MKHbI YAOCTOBEPUTLCA B TOM, YTO WX
)anoba npuemnema AnA PacCMOTPEHUA MO CYLLECTBY. YCNOBWA MPOLLECCYasbHOM
npasocnocobHoct B Cyae U KpUTEPUM MPUEMIEMOCTU W3/I0KEHbI B CTaTbaAXx 34
n 35 KoHBeHumMW. [aHHble npaBuna NPeacTaBasatoT coboM KECTKMI OTOOPOYHbIN
MexaHu3Mm, Npu nomoum Kotoporo Cya, pasrpyKaeT MNepenosiHEHHbIN peecTtp
MOCTYyNaLWMX Ha PAaccMOTpeHMe Kanob. C TOUKM 3peHus 3asaBuTesneid, npaswna
NpPUEMNEMOCTH NPEeACTaBAAT cobO OCHOBHOE MPENnATCTBUE A/ PACCMOTPEHUA
»anob B Ctpacbypre. HepasHue v Tekylme pedopmbl HanpasaeHbl, MO 6obLOMyY
CYeTY, Ha pacluMpeHmne NpaB U BO3MOoXKHocTel Cyaa ferye v adpdeKTUBHEE UCKIOYATD
Henpuemnemble cnydam®s,

B 2012 rogy 86201 kanoba 6blna NpusHaHa HeNpUemMAeMOn UAKN BblYePKHYTa U3
peecTpa NoA/eXaLMX PAaCCMOTPEHWNIO AeN eAUHONNYHBIM CyAbEN, KOMUTETOM WU
nanartou, 4to Ha 70% 6onblue no cpaBHeHuto ¢ 2011 . (50 677). EAMHONMYHbIE CyabU
npu3Hanun Henpuemaemoctb B 81764 cnydasax B 2012 rogy, 4to Ha 74% 6onblue no
cpasHeHuio ¢ 2011 (46930)%%. 31n undpbl He BKAKOYAIOT B cebs Aena, He NPUHATbIE
Nno agMMHUCTPATUBHbIM NPUYMHAM eLwé [0 CTaAuM OLEeHKM npuemaemoctu (18700 B

312 Tam e, § 99. lanee o nopagKe MUIOTHOTO PeLLUeHUsA:

Philip Leach, Helen Hardman u Svetlana Stephenson, “Can the European Court’s Pilot Judgment
Procedure Help Resolve Systemic Human Rights Violations? Burdov and the Failure to Implement
Domestic Court Decisions in Russia”, B Human Rights Law Review, Tom 10, 2010, c. 346-359;

Antoine Buyse, “The Pilot Judgment Procedure at the European Court of Human Rights: Possibilities
and Challenges”, 8 The Greek Law Journal, Tom 57, 2009, c. 1890-1902; Markus Fyrnys, “Expanding
Competences by Judicial Lawmaking: The Pilot Judgment Procedure of the European Court of Human
Rights”, B German Law Journal, Tom 12, 2011, c. 1231-1259.

313 Cm., Hanpumep, Michael O’Boyle, “On Reforming the Operation of the European Court of Human Rights”,
8 European Human Rights Law Review, Tom 1, 2008, c. 1-11; Christina G. Hioureas, “Behind the Scenes
of Protocol Ne 14: Politics in Reforming the European Court of Human Rights”, 8 Berkley Journal of
International Law, Tom 24, 2006, c. 718-757; Patricia Egli, “Protocol Ne 14 to the European Convention
for the Protection of Human Rights and Fundamental Freedoms: Towards a More Effective Control
Mechanism?”, 8 Journal of Transnational Law and Policy, Tom 17, 2008, c. 1-34.

314 European Court of Human Rights, Analysis of Statistics 2012, Council of Europe, 2013, c. 4.
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201235). TaK»Ke MOXHO CPaBHUTb 3TO € 1678 anobamu (no cpasHeHuto ¢ 1511 82011
- pocT Ha 11%), peLueHune No KOTopbIM 6bI1I0 NPUHATO cyLiecTy, U3 1093 BbIHECEHHbIX
peLUeHUit, MOCKONbKY 3HAYMUTENbHANA YaCTb 3TUX Kanob Bbinn 06beanHeHbI®,

Takum 06pa3om, Hesb3A HeLOOLEHNBATb BaXKHOCTb CTPOrOro COBNOAEHNUA MPaBuA
Cyna o npuvemnemocTv. [MoTeHUManbHbIM 3aAaBUTENAM ClefyeT BHUMMAaTeNbHO
cnegmTb 3a npaktvkoi Cyda v ero pelweHusmMM Mo BOMpPocam MPUEeMIeMOCTY.
3anBUTENAM TaK¥Ke MOJEe3HO M3y4yuTb U CTporo cobatogath Pernament Cygay, a
TakKe 06paTUTL BHUMaHMe Ha MpakTuyeckme PykosoacTsa Cyaa, Takue Kak “MNMogava
*anobbl B Cya®®” n “MHCTpyKumA No 3anonaHeHnio Gopmyaspa Kanobbi*'”, ytobbl
n3berKaTb 06BABNEHUA NOAAHHBIX UMM anob HenpruemaembiMmU Mo NPOoLEeAYPHbLIM
OCHOBaHWMAM. PyKOBOACTBO MO MpUEmMiIemMocTM AOCTynHO B WMHTepHeTe Ha 25
A3bIKax*?®.  OTO PYKOBOACTBO TaKKe [JenaeT CCbUIKM Ha Haubonee BaxHble
npeueAeHTbl B OTHOLEHUW KpUTEPUEB NPUEMIEMOCTY.

Mpasuna Cyaa o npvemnemocTtu®?’ MoryT 6biTb BKPATLLE W3N0XKEHbI ClefyoWmnm
obpasom: gna Toro, yYtobbl Kanoba 6Gblia 0bbABAEHA MPUEMIEMOMN, 3aABUTENb
fomkeH yb6egutb Cyg B TOm, 4To 1) OH MAM OHa ABAAlOTCA “XepTBOi”; 2) uTO
anoba “nognapaet” nop pevicteve KOHBEHUMWM B COOTBETCTBUM C KPUTEPUAMM
ratione temporis, ratione loci, ratione materie, u ratione persone; 3) 4To OH UM OHa
ncyepnanm BHyTPeHHWE CPeACTBA NPAaBOBOW 3aLmThI; 4) UTO 3asBUTENEM COBNIOLEHO
NMPaBW/IO LUECTUMECAYHOTO CPOKa; 5) YTO 3asB/eHHble 06BMHEHWA Hag/eraliyum
06pasom “0b6ocHOBaAHbI” KaK HapyLweHna KoHBEHUUK; 6) YTO NPUUYMHEHHDbIV yliepb
ABNAETCA CYLLECTBEHHBIM; U (7) YTO MMEHHO 3aABUTENb NMOHEC CYLLECTBEHHbIN yLLep6
W, HaKoHeLl, 4TO anoba He saBnaetca 8) “3noynotpebneHvem” npasa Ha nogaudy
¥anobbl uam 9) “aHoHMmHoi” mam 10) “no cywectBy aHanorMYyHOW” TOK, KoTopas
yKe Bblna paccMOTPEHa MM PACCMATPUBAETCA APYIUM MEXKIYHAPOAHbIM OpPraHOM
pacciefioBaHNA WKW yPerynnpoBaHua cropa. paKTUYecKM KaKaoe M3 YKasaHHbIX
TpeboBaHuii noggepranocb Cyaom OBLIMPHOMY TOJIKOBAHWMIO, U PAA, U3 HUX UMEIOT
BaYKHble MCKNOYEHUA, MPUMEHSAIOLLMECA MMEHHO B KOHTEKCTE HapyLUeHW cTaTeit 2 1 3.

Yepes BblHeCEHWe pelleHuii o npuemnemoct Cysa HanaraeT OYeHb BbICOKME
TpeboBaHUA K Kanobam 3anasuTtenel, Kenawmx 4o0butbes “nobeapl” B CTpacbypre.

315 Tam xe.

316 Tam e, c. 5.

317 Cm. NpunoxeHue No. 2.

318 Cm. MpunoxerHne No. 4.

319 Cwm. NMpunoxeHne No. 4.

320 MpaKTM4ecKoe YKOBOACTBO MO KPUTEPUAM NPUEMAEMOCTH, JOCTYMHO OHAAlH: <http://www.echr.coe.int/
Pages/home.aspx?p=caselaw/analysis&c=#n1347458601286_pointer>.

321 Cm., Karen Reid, A Practitioner’s Guide to the European Convention on Human Rights, 4-e nsnaxve,
Sweet and Maxwell, 2011, c. 26-56; Alastair Mowbray, Cases, Materials, and Commentary on the
European Convention on Human Rights, 3-e usganue, Oxford University Press, 2012, c. 29-39.
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OAHaKo Ba)KHO OTMETUTb, YTO 06fA3aHHOCTb 3aABUTENEl, MpeaycMaTpMBatloLLas
TUWaTeNbHEelLYI0 NOAroTOBKY anobbl, BO3HWKAET 3a40/1r0 A0 Havyasa npoLeaypbl B
Ctpacbypre. Kak cTaHeT ACHO U3 AaHHOrO pasdena, 41 Toro, YTobbl Kanoba nmena
LIaHCbl Ha ycnelwHoe paccmoTpeHune B Cyae, eé TwatesibHasA NOAroTOBKa A0/KHA
OCYLLECTBATLCA C CAMOro Hayasna PacCMOTPEHUA [Aena B pamkax HalMOHalbHOM
NpaBoOBOI CUCTEMbI. 3aABUTE/IM, B COOTBETCTBUM C MECTHLIMW MPOLLECCYaNbHbIMM
HOpMamu, CBOEBPEMEHHO He TMpeaoCTaBMBLIME B MECTHble OpraHbl B/acTy
Hag/iexalmm obpa3om NOATBEPNKAEHHYIO AOKYMEHTaMM anoby, Bpag M CMOryT
y6eantb Esponeiickunii Cya B TOM, YTO MX »asnoba 3ac/yKMBaeT PacCMOTPEHUA.
370 cBA3AHO C NPUHLMNOM cybcnamapHocTn®?, TpebytoLmm Toro, YTobbl BbicoKue
[HorosapuBatoumeca CTopoHbl, [..] npexae 4em HeCcTM OTBETCTBEHHOCTb 3a
obecneyeHune npas u coboa, onpeaenéHHbix KoHBeHUMeR®?, Ha MexayHapoaHOM
YPOBHE, MMENn BO3MOMKHOCTb Y/0B/IETBOPUTb Kanoby B pamkax HaLMOHasbHOM
NpPaBOBOW CUCTEMBbI.

2.2.2 Cratyc »KepTtBbl (CTaTba 34)

a) BeegeHue

Cratba 34 perynupyeTt BONpoOCbl npoueccyanbHoro cratyca 8 Cyae. OHa riacuT, 4to
CyZ, MOXKET NPUHMMATD XKanobbi:

oT noboro dusnyeckoro nmua, Ntoboi HeNpPaBUTENbCTBEHHOW OpraHUM3aLuu Uan

Nto60W rpyNMbl YaCTHBIX UL, KOTOPbIE YTBEPKAAIOT, YTO CTANN JKEPTBAMU OAHOMN U3

CTpaH-y4aCTHUL, B HAapYyLUEHMU UX NPaB, NPMU3HaHHbIX B HacToAlel KOHBEHLUN nan

B MpoToKonax K Heit.
TepmuH “nnuo” nogpasymeBaeT He TONbKO GpU3MYECcKUe L, HO U lopUanYecKue,
Takue Kak npodcotosbi*?®, nonutuyeckme naptumn®, komnaHum®?® u gpyrue

accoumaummn®?’, OLHAKO NPaBUTENbCTBEHHbIE OPraHM3aL MmN AN FOCYAAPCTBEHHbIE

322 Cm. Dinah Shelton, “Subsidiarity and Human Rights Law”, 8 Human Rights Law Journal, Tom 27, 2006,
c. 5; Mark Villiger, “The Principle of Subsidiarity in the European Convention on Human Rights”, 8
Promoting Justice, Human Rights and Conflict Resolution through International Law; Liber Amicorum
Lucius Caflisch, noa peg. Marcelo G. Kohen, Brill, 2007, c. 623; Herbert Petzold, “The Convention and the
Principle of Subsidiarity”, 8 The European System for the Protection of Human Rights, nog pea. Ronald St.
J. MacDonald, Franz Matscher and Herbert Petzold, Kluwer, 1993, c. 41-62.

323 [potokon Ne 15 nonpaBku K KOHBEHLMM O 3aLLMTe NpaB YenoBeka v OCHOBHbIX cBobog, ETS No. 213,
24 wioHsn 2013, CtaTba 1 nonpasku Mpeambynbl K KoHeeHUuK. CM. Takke CKopOuHo (Scordino) npomus
Wmanuu, (No. 1) [BN), skanoba Ne 36813/97, 26 mapTta 2006, § 140.

324 BunbcoH, HayuoHanbHbil cotos wypHaaucmos (Wilson, National Union of Journalists) u dpyaue npomus
CoeduHéHHozo Koponescmaa, ®anobbl NeNe 30668/96, 30671/96 v 30678/96, 2 uions 2002.

325 Pegpax Mapmucu (Mapmus 6aazodeHcmeus) (Refah Partisi (the Welfare Party)) u dpyaue npomus Typyuu
[611], anobbl NeNe 41340/98, 41342/98, 41343/98 and 41344/98, 13 despans 2003.

326 bocgopyc Xasa Monnapsi Typusm ee Tudxcapem AHoHum LLlupkemu (Bosphorus Hava Yollari Turizm ve
Ticaret Anonim Sirketi) npomue Upaarduu [BI1], skanoba Ne 45036/98, 30 utoHsa 2005.

327 Ceameie moHacmsipu (The Holy Monasteries) npomus lpeyuu, sanobbl NeNe 13092/87 and 13984/88, 9
nekabpa 1994.
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KOMMaHWM He MOTyT nogasaTtb »anobbl B Cyh, TaK Kak TEOpeTUYecKu CTpaHa-
y4acTHML,A HE MOXKeT Xanosatbcs B Cyg Ha camy cebs’2,

Cy,a, pPa3nnyaeT TpU pPas3IMYHbIX TUMa XKEPTB: HeNnocpeaCTBEHHaAA XepTsBa,
noTeHUMaNnbHaA XepTBa M KOCBEHHAA XepTBa.

b) HenocpepcreeHHan kepTBa

BonbwuHCTBO 3assuTeneit B Cyae ABAAKOTCA MPAMbIMU KepTBaMM, KOTOpble
JIMYHO noCTpafanu OT mep, AeUCTBUA UnM 6e3nelcTBMA CTPaHbl-y4aCTHULLbI.
CnepoBaTelbHO, HEMOCPEACTBEHHOW KePTBOW ABNAETCA Ye/N0BEK, NOABEPrHYTbIN
NbITKAM UIN COAEPKALMMCA NoL CTParken. Yes0BEK MOXKET NoTepATb CBOM CTATyC
YKEPTBbI, €C/IM HAPYLUIEHWE UCNPAB/IEHO CTPAHOM-YYaCTHULER?.

TepMUH “KepTBa” MHTEPNPETUPYETCS CaMOCTOATE/IbHO M He 3aBUCUT OT MOHATUSA
“nonoxeHne” nan “nHtepec” B pamkax BHyTpeHHero npasa*. OH obo3HavaeT
YyesioBeKa nocmpadaswe2o HernocpedcmeeHHo*! oT NpPaBUTEIbCTBEHHbIX AeNCTBUM
unu 6e3nencTena, Uau, ApyrMmu c10BamMu, YeNOBEK, KOTOPbIA MOMeT NoKasaTtb
“[0CTaTOYHO NPAMYIO CBA3b MEXKAY 3afBUTENEM U BPELOM, KOTOPbIM, KaK 3aAB/EeHO,
OHMW MOHEC/NM B CBA3M C MpeanonaraembiMm HapylweHnem®?”. Tem He meHee,
Hanuume HapyweHua KoHBEHLUUN ABNAETCA “BO3SMOMKHbIM AaXKe npu OTCYTCTBUMU
ywep6a3®”; yuiepb o3HavaeT “Bpesn UK ywemaeHUe YbUX-TMBO opPUANYECKMX
npas unv TpebosaHnin®*", MoHATHE MaTepPUanbHOro AN HemaTepuaabHoro yuepba
HeobX0AMMO TONIbKO B KOHTEKCTE KomneHcauun (ctatba 41 EKMY).

c) MoTteHuManbHan xepTea

MoTeHUManbHan KepTBa - 3TO YeN0BEK, KOTOPbIN HAXOAMUTCA MO Yrpo30i BO3AENCTBMUA
Ha Hero 3aKoHa W/IM aKTa rocyaapcrea. Hanpumep, YenoBeK, Haxo4ALWMIACA NOA,
Yrpo30i1 NbITOK B C/ly4ae SKCTPaAULMM ABAAETCA NOTEHLMAIbHOMN KePTBOM. BaxKHO
OTMETUTb, UTO KOHBEHUMA He NpeaycMoTpeHa ana actio popularis (HapodHozo ucka),
470 6b1 “NO3BONIATH KANOBATLCA HACTHBIM /IMLAM, HE ABAAIOLLMMUCA HEMNOCPEACTBEHHO
MoCTpafaBlWMMM OT HALMOHA/IbHOMO 3aKOHOAATE/IbCTBA, TO/IbKO MOTOMY, YTO OHU
CUYMTAIOT, YTO OHO HapylwaeT KoHBeHUMI0®®”, [pyrumu cnosBamu, Ao4u He MoryT

328 WHCH/A (RENFE) npomuse UcnaHuu, »kanoba Ne 35216/97, peweHne Komuccuu, 8 ceHTtabpa 1997.

329 Cm. 3kne (Eckle) npomue lfepmaruu, xanoba Ne 8130/78, 15 utons 1982, § 66.

330 Tloppaus /luzappaza (Gorraiz Lizarraga) u dpyaue npomue McnaHuu, xanoba Ne 62543/00, 27 anpens
2004, § 35, u CaHnec Caxnec (Sanles Sanles) npomus UcnaHuu (dec.), sxanoba Ne 48335/99, 26 okTabpsa
2000.

331 Amyyp (Amuur) npomue ®paryuu, »kanoba Ne 19776/92, 25 uioxs 1996, § 36.

332 Tam xke. Cm. Takske Komumem epayeli (Comité des médecins a diplémes étrangers) npomue ®paHyuu u
dpyaue npomue ®parHyuu (dec.), wanobbl NeNe 39527/98 and 39531/98, 30 mapta 1999.

333  Amyyp (Amuur) npomus ®paryuu, »anoba Ne 19776/92, 25 uioHa 1996, § 36.

334 Black’s Law Dictionary, 9-e usganue, West/Thomson Reuters, 2009, c. 1299.

335  Akcy (Aksu) npomus Typyuu, sanobbl NeNe 4149/04 and 41029/04, 15 mapta 2012, § 50, u TaHace
(Tdnase) npomus Mondasuu [BI1], anoba Ne 7/08, 27 anpens 2010, § 104.
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anoeaTtbCA a6CTpaKTHO Ha 3aKOHOA4aTeNbCTBO MU/IN NPaBUTENbCTBEHHbIE aAKThI,
KOTOpPble He 6b1aK npUMeHeHbl K HUM NMYHO. [ToaToMy, ecnn 3aaBUTeNn XOTAT
OCNOPUTb 3aKOHbI, KOTOpPbIe He 6blnn NpUMeHeHbl K HUM, OHU OO0NXKHbI 6bITb B
COCTOAHUU O0Ka3aTb, YTO CaMO CylleCTBOBaHME 3aKOHOAATEe/IbCTBa MMeEET npamoe
BIMAHNE Ha OocyllecCTB/ieHNe UX NpasB, NpeayCMOTPEHHbIX KOHBeHLLMGVI.

d) KocseHHas kepTBa

[encTBua unm ynyLieHnsa, Kpome npsamoin BUKTMMU3aunmM ogHoro uan 6onee an,
MOFYT NPUBECTU K HENPAMbIM (KOCBEHHbIM) NOCNEACTBUAM ANA APYrUX, 6AU3KO
CBA3aHHbIX C KEPTBOM (}KepTBamu) Ntoaeine. 3To NpPoMCXoAnUT NPEMMyLLECTBEHHO
B Aeflax 06 MCYE3HOBEHMAX C y4acTMeM areHTOB roCy4apcTBa, a TakXKe B HEKOTOPbIX
Aenax o AenopTauuu v BbICbINKE. YieHbl cembu U BAMNKaWWNE POACTBEHHUKM
y6uUTbIX MAM Nponaswnx 6e3 BecTU N1, Kak NPaBuao, CYNTAOTCA KOCBEHHbIMM
)epTtBamu. Mpu TaknMx 06CTOATENbCTBAX, HE NOCTPAAABLIME HEMNOCPEACTBEHHO NLA,
MoryT 06paLaTbCcs € Kanobamm B Ka4ECTBE KepTB HapyLeHU cO6CTBEHHbIX NPas.

B pene Unek (ipek) npomue Typyuu peyb wna 06 NCYE3HOBEHUU ABYX CbIHOBEMN
3aABUTENA, KOTOPbIX B NMOCAEAHWUIN pas BUAEAU B PyKax COTPYLHWKOB OpraHoB
rocyiapCcTBeHHON 6e30MacHOCTU. 3aABUTeb YTBEPKAA/, UTO B pe3yabrate ero
HeCI'IOCO6HOCTVI BbIACHUTb, YTO NPOU3OLWWNIO C CbIHOBbAMU, U TOTO, KaKUM o6pa30M
B/1ACTU OTpearMpoBann Ha ero obpauieHuns, oH NOHEC MopanbHbIi ywepb. Cya
YCTaHOBW/, YTO BOMPOC O TOM, AB/AAETCA /N YNEH CEMbU “UcyesHyBLIEro amua”
JKEPTBOM 06palleHUaA, HapyLlialoWwero craTblo 3, 3aBUCUT OT HaMYMA 0COObIX
baKTOpPOB, NPUHOCALLMX CTPAAAHUA 3aABUTENIO, UMEIOLMX 0CObObIN XapaKTep,
B OT/INYME OT HEU3BEXKHbIX MOPaNbHbIX CTPafaHUA POACTBEHHWKOB KepTB
HapyleHUit NpaB yenoBeka. Takne ¢GaKTopbl BKAOYAKT 6AM30CTb CEMEMHbIX
y3 (ocoboe BHUMaHue yaenseTca 61M30CTU OTHOLWIEHUIA MEXAY POAUTENSAMU U
OeTbMK), ocobble 06CTOATENLCTBA B3AMMOOTHOLLEHWI, TO, B KAKOW CTENEHWN Y/EHDI
CeMbW CTa/IM CBUAETENAMU PacCMaTPMBAEMbIX COObITUM, yYacTUE Y/IeHOB CEMbM B
nonbITKax nonyyeHusa nHdopmaLmm 06 ncyesHyBLIEM POACTBEHHUKE, U TO, KAKUM
0obpa3om BNACTM OTpearnpoBasan Ha 3TU NonbITKK. Cya NOAYEPKHYA, YTO CYLLHOCTb
TaKOro HapyLleHUsa cocTouT He B daKTe “ncyesHoBeHUA” YneHa cembM, a CBA3aHa
C peakumel BnacTeil U X OTHOLIEHMEM K CUTYaLMK, KOraa OHU Gblnn NOCTaBaAEHbI
0 Hel n3BecTHOCTb. 1o MHeHuto Cyaa, MMEHHO B CBA3WU C 3TUM POACTBEHHUKM
MOTYT YTBEP*KAaTb O TOM, YTO CTa/IM }KEPTBOM NOBeAEHUA BacTen. YCTaHOBUB, YTO
3aABUTE/Ib MPOAO/IKAET CTPAAATb OT AYLIEBHbIX NEPEKMUBAHUI U MOPaSIbHON TPABMbI
M3-33 MCYE3HOBEHUA CbIHOBEW, @ TaKKe M3-3a CBOEN HeCrnocobHOCTU BbIACHUTD,
YTO C HUMKU NPOU3OLWNO, N NPUHAB BO BHMMaAHUE TO, KaKUM 06pa30M BN1aCTn

336 Marko Novakovic, “The Concept of Indirect Victim in the Practice of ECHR”, B Foreign Legal Life, Tom 1,
2011, cc. 261-270.
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oTpearvpoBanu Ha ero obpateHus, Cya NpuULEn K BbIBOLY O TOM, YTO B OTHOLIEHMM
3aABuUTENsA BblNa HapyweHa ctaTba 3 KoHBeHUun¥,

Mo peny Yaxan (Chahal) npomue CoeduHéHHo20 Koposeacmed, 0 HamMepeHuun
BAacTeil BenmkobputaHmMm genopTMpoBaTh r-Ha Yaxana B MIHAMIO, €50 KeHa U Aetn
TaKKe CTann 3aABUTENSAMM NO Kanobe 1 yTBepKaaium, 4To genopTauma r-Ha Yaxana
HapyLKnaa 6bl X MPABO Ha yBaXKeHUe CeMeNHOM XU3HM, NPeayCMOTPEHHOe CTaTbeln
8 KoHBeHunn®*®, WU, HaobopoT, no aeny Yakwidxe (Cakict) npomus Typyuu, Cya,
NOCTaHOBW/, YTO BpAT UCYE3HYBLLErO LA He ABNA/ICA KOCBEHHOM KepTBOM. B aTOM
cnyvae, 3aaBUTE/b

He NpUCyTCTBOBAaA, Korga CoOTpyaHUKn C/'Iy)'l(ﬁbl 6e3onacHoCTM 3a4epxanum ero 6pa'ra,

TaK KaK TOT KW/ cO cBoei cobCTBEHHOW cembelt B Apyrom ropoge. K Tomy ke, B TO

BpemA KaK 3aAaBUTeNIb 3aHUMaICcA Od)OtheHMeM XOABTBFICTB 1 3anpocoB K B/1IaCTAM,

OH He Héc Ha cebe ocHoBHOe Bpems 3Toi 3aaaun®®.
Bavkaliwmne poacTBEHHUKM MOrMBWUX UM nponaBwux 6e3 BeCcTu AuL MoryT
He TO/IbKO MpeTeHA0BaTb Ha 3alMTYy CBOMX COBCTBEHHbIX MPaB, KaK KOCBEHHble
JKEPTBbI, HO M MOTYT TaK)Ke yTBepKAaTb O HAPYyLWeHUM CTaTbM 2 U 3 B OTHOLLUEHUU
CBOMX MOrMbLWNX AN NponasLnx 6e3 BecTn poACTBEHHUKOB (CM. HUKe pa3aen “e”).
Kpome TOro, 3asiBieHne YenoBeKa, KOTOPbI YyMUPAET BO BPeMsA PAaCCMOTPEHUA ero
aena B CTpacbypre, MoxeT 6bITb Hac/ie40BaHO ero 6M3KUM POLACTBEHHUKOM (CM.
HuKe pasgen )30,

e) Cratyc 611M3KUX poACTBEHHUKOB

Cya, ycTaHoBUA No aeny UnbxaH (ilhan) npomus Typyuu, 4To “anobbl JONXKHbI
noAaBaTbCA AUYAMU UAU OM UMEeHU /1UY, KOTOPbIe YTBEPXKAAKOT, YTO CTAN KepTBamm
HapyleHUs oAHOW Mnu 6onee Hopm KoHBeHUMWU. Takue AULA [O/KHbI 6biTb
CNocobHbl MPOAEMOHCTPMPOBATb, YTO Mepa, Ha KOTOPYHO OHM Ka/yloTcs, OKasana
Ha HUX “HenocpeacTBeHHOe Bo3aeicTeme®*!”. Takum obpasom, kanoba moxkeT
6bITb NMogaHa, Hanpumep, 61U3KUM POACTBEHHUKOM YMEPLUEro UAn BAU3KUM
POACTBEHHUKOM MCYE3HYBLUEro. 3asBUTENb MO TaKUM AeNam UMeeT HEOOXOANMbI
NpOoLEeCccyanbHbli CTaTyc ANA NOAAYM Kanobbl 0 cobbITUAX, KOTOPbIE NPUBENUN UK
CBfI3aHbl C UCYE3HOBEHUEM UM CMEPTbIO ero PoACTBEHHMKA. Eciv 6bl He 6bino
TaKoW BO3MOMKHOCTM, TO 3aLLMTa, NPeAyCMOTPeHHas cTaTbeit 2 KoHBeHLMK, He bbiia
6bl 30 DEKTUBHON, MO OYEBUAHOM NPUUYMHE TOTO, YTO YyMEpPLUNE UAN UCHE3HYBLUNE
He MOTyT camu nozath }anoby B Cya. BAM3KUMU POLACTBEHHUKAMK YMEPLUUX, B

337 WUnex (ipek) npomus Typyuu, anoba Ne 25760/94, 17 despans 2004, §§ 178-183.

338 Yaxan (Chahal) npomue CoeduHéHHozo Koponesecmea [6I1], wanoba Ne 22414/93, 15 Hosbpa 1996

339  Yakeidxce (Cakict) npomue Typyuu, anoba Ne 23657/94, 8 uons 1999, § 99.

340 Akcoli (Aksoy) npomus Typyuu, anoba Ne 21987/93, 18 nekabps 1996, § 7, B KOTOPOM OTeL, KEPTBbI
YKeCToKoro obpalueHuns NPoAONKUA AeNo No kanobe, NOAAHHOW CbIHOM, KOTOPbI yMep B Xoae
pasbupatenbctea Cyaa.

341 WnoexaH (ilhan) npomue Typyuu [BIT], %anoba Ne 22277/93, 27 wioxa 2000, § 52.
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OTHOLIEeHUM KoTopbix Cya yKasan, uTo Mo Aenam O HapyLIEeHUAX CTaTbi 2 OHU UMEIOT
HeobXxoaMMbIl NpoLeccyanbHblii CTaTyc, ABAAIOTCA XeHa’*?, oteu®s, 6pat®, cbiH®,
[04b>*8, U NAeMAHHUK AN NaeMAHHNLEY .

B cnyyasx yecTokoro obpalueHusa 6M3KMIN POACTBEHHUK MOTEPMEBLUEro MOXeT
nony4ynThb Tpebyemblii NpoueccyanbHbIi CTaTyc, ecan NocTpagaBlni HaxoamuTca B
0CO6EHHO YA3BMMOM NONOXKEHNN3*E B CBA3M C €ro CTaTyCOM, Hanpumep, B Kauectse
3a/leP’KaHHOrO MM NPU3bIBHUKA, UAM B pe3y/ibTaTe KecToKoro obpauieHus. B
nene Unoxar (ilhan) npomus Typyuu, 6paT 3aaBUTENA NOAYUYUA MOBPEXAEHUE
ro/IOBHOrO MO3ra M A0/ITOCPOYHOE HapylweHue GyHKLMIA B pe3y/ibTaTe }KecTOKOro
N36MEHUs COTPYAHUKAMU TypPeLKMX NPaBOOXpPaHUTE/IbHbIX OpPraHoB. 3anaBUTENb
0aN NOHATb, YTO NOJAET *Kanoby OT MMeHM cBoero 6parta, KOTopbi 6bin He B
COCTOAHMUM CaM 3TO CAe/aTb B CBA3M C COCTOAHMEM 340p0BbA. Cya MOCTaHOBW, YTO
“B LLe/IOM, MOXXHO B 3asAB/IEHNMN YKa3aTb NOCTPaAaBLIEro B KayecTse 3aaBUTeNn U
NPWUIOXKNUTbL AOBEPEHHOCTb, NPeA0CTaBAAsA, TAKUM 06Pa3oOM, APYroMy YeHy cemMbu
BO3MOXHOCTb [1IeMCTBOBATb OT €ro UMeHKn”. 31o byaeT rapaHTUPOBaTb, YTO 3asiB/IEHNE
6b110 COCTAB/IEHO C COMIAacKA }epPTBbl NPEAN0araemMmoro HapyLeHns 1 no3sonset
nsbexatb 3asBneHunn actio popularis**. Tem He meHee, NPUHUMAA BO BHUMaHUe
ocobble 06cTOATENbCTBA €13, TO eCTb MCUXMYECKOe PacCcTpoCcTBO bpaTa 3aasuTens,
Cyp, npuwen K BbiBOAY, YTO »Kanoba MoKeT bbITb NpeaocTaBaeHa OT UMeHW bpaTta
[ae Mnpu oTCYyTCTBUM A0BepeHHOCTM ™,

f) CmepTb KepTBbI

Mpu onpepeneHHbix obcTtoaTenbcTBax Cyd MOMKET paspelwunTb Y/eHy CemMbM
“NpUHATL Ha ceba” Kanoby 3aABUTENA, YMEpPLUErO BO BPEMA PAaCCMOTPEHMA ero
*anobbl B CTpacbypre®*’. Takas cuTyaumsa BO3HWKAA B gene Akcoli (Aksoy) npomue

342 Cm. Cyxelina AldbiH (Siiheyla Aydin) npomue Typyuu, anoba Ne 25660/94, 24 mas 2005.

343  MUnek (ipek)npomus Typyuu, %anoba Ne 25760/94, 17 despana 2004.

344 Koky (Koku) npomus Typyuu, xanoba Ne 27305/95, 31 mas 2005.

345  Akkym (Akkum) u dpyaue npomue Typyuu, skanoba Ne 21894/93, 24 mapTta 2005.

346 AscTpuitckuii KOHCTUTYLMOHHbIN Cya, peweHune oT 6 mapTa 2001, B 159/00, VfSlg 16.109, BblaepskKu
B: Markus Vasek, “Family Members of a Deceased Asylum Seeker may Legitimately File a Complaint to
Assert the Right to Life”, 8 Vienna Journal on International Constitutional Law, Tom 16, 2011, cc. 77-81

347 Awa (Yasa) npomus Typyuu, anoba Ne 22495/93, 2 ceHTabps 1998.

348 AnekcaHap X. E. Mopasa, Alexander H. E. Morawa, “‘Vulnerability’ as a Concept in International Human
Rights Law”, B Journal of International Relations and Development, Tom 10, 2003, cc. 139-55.

349 MUnexaH (ilhan) npomue Typyuu [61], sanoba Ne 22277/93, 27 uioHa 2000, § 53.

350 Tam ke, § 55. ToT ¢aKT, YTO 3aABUTE/Nb He ABAAETCA LeecrnoCobHbIM B pamKax HalLMOHaAbHOro
3aKOHOAATE/NIbCTBA U NPOLLEAYP M3-33 NOBPEXKAEHMA MO3ra UK MO APYrMM MPUYMHAM, HE NMOMeLaeT
emy WK eil B OCYLLeCTBNIEHWUM NpaBa Ha Nofayvy UHAMBUAYANbHbIX Kanob B COOTBETCTBUM CO CTaTbel 34
KoHseHuuu; cm. BuHmepsepn (Winterwerp) npomue HudepnaHdos, sanoba Ne 6301/73, 24 okTabps 1979,
§§ 65-66.

351 Cm. X npotue ®@paHumu, xanoba Ne 18020/91, 31 mapra 1992, § 26; Marnxoyc (Malhous) npomus Yewckol
Pecrnybauku (dec.) [BM], »ano6a Ne 33071/96, 13 pekabps 2000; AHues (Yanchev) npomue Bonzapuu (dec.),
»anoba Ne 16403/07, 20 mapta 2012.
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Typuuu. B To Bpems, noka Cya paccmaTpuan xanoby r-Ha AKcosn, yTBep»KAaBLIero,
YTO ero MNbITanu B NOAULUM BO BPEMA COAEPIKaHMA Nnog CTparkei, oH bbin yout
Hens3BecTHbIMK nuamu. Cya paspeLwnn oTuy 3aaBUTeNs NOAAEPHKMUBATL Kanoby B
Ctpacbypre®?2. BAN3KMMM POACTBEHHUKAMM 0BbIYHO ABAAIOTCA POAUTENM, CYNPYTH
nunn aetu xepts=. /lnua, He asnaowmeca 6AM3KUMU POACTBEHHUKAMM, TaKMe KaK
WCMONHUTENN BOAW, AOMKHbI NOKAa3aTb HAMEPEHME, a TaK}Ke 3aKOHHbIN MHTepec B
npoaoeHun gena®“. Yto kacaerca nHtepeca, Cya oTMeTUA, YTo:

BO3MOXHOCTb nepegayn Uan UHble TpeﬁOBaHlflﬂ 3aABUTENA He BCerga ABAAKTCA

pewarwmnmm, nébo I'IpVIHMHOﬁ XeJlaHnAa HacneAHUKOB ymepLlnx 3aaBuTenen

npoao0/IKaTb pa36upaTeanTBo no »anobe ABNAETCA HE TONbKO MaTepMaanblﬁ

uHTepec. [lena, paccmatpusaemble CyloM, Kak MPaBU/IO, TaKKe UMEIOT MOpPasbHbI

wnn I'IpVIHLl,l/II'IVIaI'IbeIﬁ WUHTepec a4na amy, 6]11/I3KI/IX K 3aABUTeN0, MO3TOMY nocnegHue

MMEIOT 3aKOHHOE NPaBo NPOAO/IXKUTL AeN0 AaXKe nocae CMepTn 3aasuTens®®,
Mo penam, B KOTOPbIX 6AM3KME pPOACTBEHHUKM He XOTAT MNPOAOJIKATb
pa3bupatenbcTBO nocie cMmepTu 3aaBuTens, Cyn MOXKeT BbIHECTU pelleHue
0 NpeKpaleHMM NPOU3BOACTBA MO Ae/y, YYUTbIBAA, YTO KOHYMHA 3aABUTeNA
npeactasnaeT coboli ¢aKT, KOTopbI “obecneynBaeT peLleHne paccmaTpMBaemoro
BOMnpoca®*®”. OgHaKo ec/u CyLLecTBO Aea NoAHUMAET Npobaembl 06LWero 3HaueHus,
Cya, MOXKeT NPOAO/IKUTb PAacCMOTPEHUE Aena nocsie CMepTH 3aABUTENS, HECMOTpPA
Ha OTCYTCTBME YJeHa CeMbM UKW HacnefHWKa ANA AaNbHEWWwero noanepskaHus
3aAB/IeHHbIX TpeboBaHM®>’. Mpumepom B 3ITOM KOHTEKCTe fiBNseTca geno KapHep
(Karner) npomue Ascmpuu. I-H KapHep noanoBacsa, 4To, B HapylleHue cTaTbu 14
(3anpeleHme gUCKPUMMHALLMM) B COBOKYMHOCTM CO CTaTben 8 (MpaBo Ha yBayKeHue
YacTHOM U cemelHOM K13HM) KoHBeHLMK, peleHne BepxosHoro Cyaa He Npu3HaBaTb
€ro NpaBo Ha Hacnef0BaHMe XUbA NOC/e CMePTU CBOEro NapTHepa HbI10 NPUHATO
13-3a AUCKPUMUHALMN Ha OCHOBAHWUM €ro CeKcyasibHOM opueHTaumu. Nocne nogaum
3anBneHua B Cyg, 3aaBUTENb CKOHYANCA. HeCcMOTpA Ha OTCYTCTBME HacNeLHMKOB,
KENaLWMX NpoaoIXKUTb pazbupatensctso, Cya NPoOA0/IKUA PacCMOTPeEHME Aena,

NOTOMY 4YTO

352 Akcoli (Aksoy) npomue Typyuu, sanoba Ne 21987/93, 18 nexkabpa 1996, § 7.

353 Bokamypo (Vocaturo) npomue Mmanuu, sanoba Ne 11891/85, 24 mas 1991, § 2; I. (G.) npomus manuu,
»anoba Ne 12787/87, 27 despansa 1992, § 2; MaHdongennu u Manymbo (Pandolfelli and Palumbo) npomue
Mmanuu, sxanoba Ne 13218/87, 27 despans 1992, § 2; X npomue ®paHyuu, xanoba Ne 18020/91, 31
mapta 1992, § 26, PaumoHdo (Raimondo) npomue Mmanuu, xanoba Ne 12954/87, 22 despansa 1994, § 2.

354 C.I. (5.G.) npomue ®paHyuu (npekpaweHue npouzeodcmea o deny), skanoba Ne 40669/98, 18 ceHTAbpA
2001, §§ 6 and 16; TeseHoH (Thévenon) npomue ®parHyuu (dec.), xanoba Ne 2476/02, 28 pespans 2006;
Jlezep (Léger) npomue ®paHyuu (npekpaweHue npoussodcmea no desny) [BI1], »xanoba Ne 19324/02, 30
mapTa 2009, §§ 47-51; Mumes (Mitev) npomue Bbonzapuu (dec.), wanoba Ne 42758/07, 29 uioHsa 2010.

355 Xpucmosos (Hristozov) u Opyzue npomug boneapuu, sanobbl NeNe 47039/11 v 358/12, 29 anpens
2013, § 73, u Masnxoyc (Malhous) npomue Yewckoli Pecniybnuku (dec.) [BM], »xanoba Ne 33071/96, 13
Aekabpa 2000.

356 Llepep (Scherer) npomue LWeeliyapuu, »xanoba Ne 17116/90, 25 mapTa 1994, § 32.

357 KapHep (Karner) npomue Aecmpuu, sanoba Ne 40016/98, 24 uions 2003.
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Cyf, cyuTaer, yTo NpeaMeT HacToAWen Kanobbl - pasHWLA B OTHOWEHUU K

roMOCeKCyanncTam KacaTeNbHO BOMPOCOB HacnefoBaHWA B COOTBETCTBUU C

3aKOHOAATENbCTBOM ABCTPUM - 3aTParMBaeT BaxKHbIM BONPOC 06LLero xapakrepa He

TONBKO AN1A ABCTPUM, HO U ANIA APYTUX FOCYAAPCTB-y4acTHUKOB KoHBEHUMK. [...] Takum

06pa3om, NPoAO/IKEHNE PACCMOTPEHUA AAHHOW anobbl ByaeT cnocobcTBoBaTh

YCTaHOBNEHUIO, OXpaHe W Pa3BWUTWIO CTaHAApPTOB 3alWUTbl B COOTBETCTBUU C

KoHBeHuueins,
Hanpotus, no gaeny Xupcu Axcamaa (Hirsi Jamaa) u opyeue npomue VMimanuu,
pPoACTBEHHUKU OAHOIO U3 ymepLnx 3aABUTENEN HE CMOTN noaaepXatb >+<ano6y. B
3TOM fenie HeCKOJ1IbKO COMaNNIACKUX U 3pMTpeVICKMX 3aABUTE/EN }KaN0BaAIUCh Ha UX
BbICbI/ZIKY U3 Utannu B JlInsuto U, Aanee, B CTpaHbl UX NPOUCXOXKAEHUA. ﬂ,Ba N3 HNX
CKOH4Ya/unCb nNocne noaavun »Kanobol. Cy,u, NOCTaHOBWA, YTO, TaK KaK UX »anobbl 6bln:

MAEHTUYHbI YXXe NpeacTaBleHHbIM APYrMMU 33aABUTENAMMU, MO KOTOPbIM YXKe
BblHeceHOo pelweHue [..], Cya He BMAUT OCHOBAHWIA, KacaloWmxca cobnogeHns
npas 4Yenoseka, obecneyeHHbix KOHBEHLUMEN U NPOTOKOAAMM K Hel, KoTopble,
B COOTBETCTBMM CO cTaTbel 37 § 1 B KOHeYHOM cuéTe TpebyloT Npofo/KeHuUs
paccmMoTpeHua Kanobbl ymepluero 3ansutena’e.

g) Noteps craTyca »epTebl

Bonpoc, MOMeT 1 3a8BUTE/b YTBEPXKAATb, UTO AB/AETCA XepTBOM NpeanonaraeMoro
HapyleHns “UmeeT OrpoMHOE 3HayeHMe Ha Bcex 3Tanax pasbupaTtennbcrsa B
cooTBeTcTBUM C KoHBEHUMEN*®?”, 3asBUTE/Ib MOMKET NOTEPATb CTAaTyC KEPTBbI, €C/N
OH WM OHa Cymesi/a NoAYYUTb MONOKUTENbHOE PelleHne HauMOoHaNbHbIX CYA0B,
B OTHOLLEHMM ero Uaun ee *anobbl. TeM He MeHee, peLleHne AN Mepa B NoJb3y
3aABUTENA He BCeraa ABAAETCA AOCTaTOUYHbIMM, YTOBbI MINLWINTL €ro UAKN ee cTaTyca
YepTBbl; A5 TOro, YTo6bl 3TO MPOM3O0LLJIO, HaLLMOHAbHbIE BAACTM AO/IKHbI MPU3HATbL
HapylleHre, NPAMO WM NO CyLLECTBY, a 3aTem NPeAoCTaBUTb KOMMNEHCcaumio 3a
Hero*®!,

B KOHTeKcTe cTaTbM 3, UMeeT CcylWwecTBEHHOe 3HauyeHne TOT $GaKT, NPoBOAMAN NN
HaLMOHabHble BNACTU TULaTenbHoe 1 3bdeKTUBHOE paccnesoBaHme, cnocobHoe
NPUBECTU K YCTAaHOB/IEHMIO U HaKa3aHWUIO BUHOBHBIX®®, 1 BbINJaunBanach v, Kak
MUHUMYM, KOMNeHcaums*®®, Hanpumep, no aeny Yuopan (Ciorap) npomue Mondasuu

358 Tam xe, § 27.

359  Xupcu Oxamaa (Hirsi Jamaa) u dpyeue npomue Mmasuu [Br1], skanoba Ne 27765/09, 23 despans 2012, § 58.

360 E. npomue Ascmpuu, kanoba Ne 10668/83, pewerune Komuccuu, 13 mas 1987. bypdos (Burdov) npomue
Poccuu, »anoba Ne 59498/00, 7 masa 2005, § 30.

361 3kse (Eckle) npomus lrepmaHuu, skanoba Ne 8130/78, 15 uronsa 1982, § 66; /lrodu (Liidi) npomue LLseliyapuu,
»Kanoba Ne 12433/86, 15 uioHs 1992, § 34; anbaH (Dalban) npomue PymeiHuu [BT], skanoba Ne 28114/95,
28 ceHTabpsa 1999, § 44; CrkopduHo (Scordino) npomus Mmanuu (¥ano6a Ne 1) [BMN], skanoba Ne 36813/97,
29 mapta 2006, §§ 179-180; lageer (Gdfgen)npomue lfepmaruu [BI1], anoba Ne 22978/05, 1 uioHa
2010, § 115.

362 Yamdepenu (Camdereli) npomue Typyuu, »xanoba Ne 28433/02, 17 nions 2008, §§ 28-29.

363 Cm., Hanpumep, Hukonosa u Benuukosa (Nikolova and Velichkova) npomue Boneapuu, ano6a Ne 7888/03,
20 pekabpsa 2007, § 56.
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(No. 2), Cyn yCcTaHOBMA, YTO HAa3HAYeHHasA HaLMOHaIbHbIM CYA0M KOMMNeHcauua 6biia
“3HAYNTENbHO HUXKE MUHUMaNbHOM cymmbl, KoTopyto Cya 0b6blYHO NpuUcyKaaeT
npyv NpU3HaHWUM HapyweHuAa cTaTbn 3% U NPOAO/IKUA PAaCcCMOTPEHME Kanobbl.
CyLLecTBYIOT TaK}Ke CUTyaLUuK, B KOTOPbIX YrOIOBHOE Npec/ieoBaHNe N HaKasaHue
BMHOBHbIX HEAOCTAaTOYHbI, N0 MHeHUto Cyaa, YToObl YCTAHOBUTb, YTO 3asiBUTENb
YTPATWUA CTATyC XKepTBbl. ITOT BONPOC XOPOLUO MANOCTPpUpYeT peweHne Cyaa no
aeny Muxeee (Mikheyev) npomue Poccuu, B KOTOPOM MPaBUTENLCTBO rOCY4apcTBa-
oTBeTYMKa yBegomuno Cya, KOrga Ao yKe Haxo4MNOCb Ha PacCMOTPEHUMU
Esponelickoro Cyaa B Te4EHNE HECKOMbKMX NIET, YTO COTPYAHUKM MUANLMU, KOTOPbIE
YKECTOKO 06paLannch ¢ 3asBuTenem, bbinn ocyKAeHbl HaLLMOHAIbHbIM CYAOM 3a
npeBblWeHME AOMKHOCTHbIX MONHOMOYUIA U NMPUTOBOPEHDLI K YETbIPpeM roaam
nvwenuna ceobogbl. Cya, 04HAKO, OTMETUI, YTO BHYTPEHHEE pelleHne He NoBAnAeT
Ha CTaTyC *KepTBbl MO CAEAYIOLLMM NPUYMHAM:

B HacToswem aene, Cya 0OTMeYaeT, B MepByto odepesb, YTo pelweHue ot 20 HoabpsA

2005 He ABNAETCA OKOHYaTe/libHbIM M MOXKET 6biTb OTMEHEHO Mo anennaunn.

Bo-BTOpbIX, XOTA cam (aKT KecToKoro obpalieHus 6bin NPU3HaH Cya0M NepBoW

VMHCTaHUMK, 3aABUTEN0 He 6bin Bo3MelleH yuwepb. B-TpeTbux, B peweHun ot 30

HOA6ps 2005 peuyb WA TO/NLKO O ECTOKOM obpalieHuu, a npeagnonaraemble

HeAOCTaTKM B paccnefoBaHUKU, KOTOpble ABAKOTCA rnaBHon an‘-IVIHOl‘;I ana

6ecnoKoiicTBa 3anaBUTENA B LAHHOM C/ly4ae, He PAacCMaTPUBANUCH .
Mo Bonpocy 0 BbICbI/IKE MHOCTPAHLLEB NOCPEACTBOM AENOPTALLMMN UM SKCTPAANL MU
Cya,NocTaHOBWJI, YTO PeryiMpoBaHmne yCa0BKUiA NpebblBaHWA 3as8BUTENS UK TOT GaKT,
YTO 3a5IBUTE/b YXKE HE HAXOAMTCA NOZ, Yrpo30i AenopTaLmm AU SKCTPAANLNK - AaxKe
ec/In 4eNo elle HaxoanTcs Ha paccmoTtpeHnn Cyaa — “aoctaToyHo” gns ycTpaHeHusa
»Kanobbl B COOTBETCTBUM CO CTaTbsiMmM 3 (0 HEBO3BpaLLEHUM) Uan 8 (0 cemMelHoM

YKU3HN)E,

2.2.3 YcnoBus npuemiemocTy anobbl (Cratba 35 § 3)

Cratba 35 §3 KoHBeHuuum npegycmatpusaeT, yto Cyg obbABAAET Kanoby
HenpuMemsaemoi, eciim OHa He COOTBETCTBYET MOMOXKEHUAM KOHBEHLUU UK ee
MpoTokooB. Hanoba MoXKeT He COOTBETCTBOBATb MO 04HOMY UK Bonee U3 YeTbipex
OCHOBaHWUIA: ratione temporis (Bpems), ratione loci (mecTo), ratione personae (nuuo)
WUnu ratione materiae (cywHocTb). Mo cyTW, AaHHble TpeboBaHMA 03HAYatoT, YTO
»Kanoba foKHa B6bITb cBA3aHa C COOLITUAMM, NMPOUCXOAMBLLUMMM B ONpeaeneHHoe
“Bpems”, B onpeaeneHHom “mecte”, gonrKHa 6bITb NogaHa onpeaeneHHbIM “nnuyom”
M “CylHOCTbIO” ee AOMXKHbl 6biTb HapylweHMa npas. Takum obpasom, XKanobsbl,

364 Yuopan (Ciorap) npomue Mondasuu (¥anoba Ne 2), skanoba Ne 7481/06, 20 wions 2010, §§ 23-25.

365 Muxees (Mikheyev) npomus Poccuu, »anoba Ne 77617/01, 22 saHsaps 2006, §§ 61 n 89-90.

366 AH YyH [xcuH nod ncesdoHumom AH CaonuH (Yang Chun Jin alias Yang Xiaolin) npomue BeHepuu
(npekpauweHve nponssoacTsa no geny), xanoba Ne 58073/00, 8 mapta 2001, §§ 20-23; ®édoposa
(Fjodorova) u dpyaue npomue Jlameuu (dec.), sxano6a Ne 69405/01, 6 anpens 2006.
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CBA3aHHbIE C COBLITUAMM, NPOUCLIEALLMMM A0 BCTYNAEHMA B CUNy KOHBEHUMM Ha
TEPPUTOPUM CTPAHbI-YYACTHULbI ABAAIOTCA HENPUEMIEMbIMM Ha OCHOBaHWM ratione
temporis; »ano6bl, CBA3aHHbIE C COBLITUAMM, HAZ KOTOPLIMM Y CTPaHbI-Y4aCTHULLbI
HeT IPUCAMKLNM, TaKMe KaK, COBbITMA 3a npeaenamu ee TeppPUTOPUM, ABAAIOTCA
HenprMemsembiMM Ha OCHOBAHUK ratione loci; }anobbl OT NUL, He ABNAOLLMUXCA
KepTBaMM MM Kanobbl Ha AEMCTBMA CTPYKTYP, HaZ KOTOPbIMM CTpaHa-y4acTHMLa
He MMeeT IPUCANKLMN, AN NPOTUB rOCYLapCTBa, He ABAAIOLWEroca CTPaHOW-
yyacTHULEN, Henpuemnembl B CBA3WM C HECOOTBETCTBMEM ratione personae;
anobbl Ha HapyLweHWsA Npas, He 3almLLeHHbIX KoHBeHuMen, 6yayT ocTaBaeHbl
6e3 paccMOTpeHua Ha OCHOBaHMM ratione materiae. CywecTByeT psAL BaKHbIX
WCKNIOYEHWUI U3 AAHHOrO MpaBua, B YaCTHOCTM, B OTHOLIEHUM MOBTOPAIOLLUXCA
HapyLweHuin®’ n OTBETCTBEHHOCTM CTPaHbI-y4aCTHULbI 33 3KCTEPPUTOpUasbHbIE
OeNcTBUA®E, KoTopble PasbACHAIOTCA HUMKE.

a) HecooteeTctBue Tpe6oBaHuAM Ratione Temporis (BpemeHHbIX
PAMOK)

B cBA3M c 06LWENPU3HAHHBIMM HOPMaMKW MEXAYHapOAHOro npasa, CTpaHa-
YYaCTHULA HEeCcET OTBETCTBEHHOCTb 33 GaKTbl M CObBbITUA, NpouclueliMe Ha ee
TEPPUTOPMM TONIbKO NOCNe BCTynaeHus B cuny KoHseHuuu v Mpotokonos®®. Cya,
NoCcTaHOBW/, YTO KOHBeHUMA “He HanaraeT Ha [loroBapuBatowmecs rocysapcrsa
HUKAKUX KOHKPETHbIX 06s3aTeNbcTB NO obecneyeHnto Bo3melleHus yuepba nam
HecnpaeseanMBOCTU, Npousowealne o ator aatbi®’?”. CootBetctBeHHO, Cya He
MOXET PacCMaTPUBATb Kanoby 0 COBbITUAX, KOTOPbIE MMENIM MEeCTO 10 PaTUdUKaLUn
KoHBeHUUM 1 MPOTOKONOB AaHHbIM rocyaapcTBom. Mpumepom 3Tomy ABaseTcA
aeno Kalashnikov npomue Poccuu®™. 3asBuTeNb KanoBascsa Ha HapyLeHWe CTaTbu
3 KoHBeHUuK, 0 ypHOM 0b6palleHMM BO BPEMS HAXOXKAEHWUA NOA, CTpaXKel B utone
1996 roaa co CTOPOHbI COTPYAHUKOB POCCUMCKUX CUA CNEeLManbHOrO HasHaYeHuA.
MpuHAB BO BHMMaHMe, 4To KOHBEHLMA BCTynuAa B cuay B oTHoweHun Poccum 5
man 1998 roaa, Cya oTmeTuA, YTo *Kanoba 3assutens 6bina ceA3aHa c Nepnoaom
BPEMEHM [0 YKa3aHHOW AaTbl. B cBs3u ¢ aTum, Cya, npusHan }Kanoby Henprvemaemon
13-33 HECOOTBETCTBUA TpeboBaHUAM ratione temporis KOHBEHLMM, B 3HAYEHUU,
npeaycmoTpeHHom ctatbel 35 § 3.

367 Cm., /lousudy (Loizidou) npomue Typyuu (npedeapumensvHoe sospaxceHue), wanoba Ne15318/89, 23 mapTa
1995, KOoTOpOoe Kacanocb HECNOCOBHOCTM 3aABUTENA UCNONL30BATh CBOIO COBCTBEHHOCTL Ha Kunpe ¢ 1974
roga. Ana nonyyenns nHdbopmauum o Aatax BCTynaeHua B cuny KoHBeHUMM 1 MPOTOKONOB B CTpaHax-
ydacTtHuuax, cm. Tabauyy i.

368 Cm., Hanpumep, Mcca (Issa) npomus Typyuu, »anoba Ne 31821/96, 16 Hosbpsa 2004, KoTopoe Kacanocb
ybuniicTBa HECKONBKUX nL, B MpaKe, MpesnonokUTeNbHO COTPYAHUKAaMM TypeLKux cun 6e3onacHocTy.

369 HuenoceH (Nielsen) npomue AaHuu, pewenue oT 2 ceHTabpa 1959, ExxerogHuk 11 (1958-1959), c. 412.

370 AHosey (Janowiec) u dpyaue npomue Poccuu [B/1], skanobbl NeNe 55508/07 and 29520/09, 21 okTaA6pa
2013, § 130, u Koneyku (Kopecky) npomue Crosakuu [BT], sxanoba Ne 44912/98, 28 ceHTabps 2004, § 38.

371 KanawHukos (Kalashnikov) npomue Poccuu (dec.), sanoba Ne 47095/99, 18 ceHTabps 2001.
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HecmoTps Ha To, YTo KOHBEHLMA He MMeeT 06paTHOW CUbI, CYLLECTBYET BaXKHOE
WUCKNIOYEHWE M3 OCHOBHOTO NpaBuia, ecau Kanoba cBsA3aHa C ANAWMMCA
06CTOATENBCTBOM, T.€. HapyLleHne KOHBEHLMN BbI3BAaHO AEACTBUEM, COBEPLUEHHbIM
[0 BCTyN/eHuns B cuny KOHBEHLUM B CTPaHEe U BCe eLLE NPOAO/KALWLMMCSA nocae
BCTyMN/ieHNs KOHBEHLMUKN B CU/Y Ha ee TeppuTopun®’2 Takas cUTyaLms OTpaKeHa,
Hanpumep, B aene MondosaH (Moldovan) u dpyaue npomus PymbiHUU, B KOTOPOM
6b1710 YCTaHOBNEHO, YTO NOAULLEMCKME NPUHUMANM YYACTUE B YHUUTOXKEHUMU LOMOB
M MMYyLLEeCTBa 3asBUTENEN, ABNABLUIMXCA FpakAaHamu PYMbIHMM LbITAHCKOTO
NPOUCXOXKAEHUA. YHUUTONKEHNE UMYLLECTBA NPOM3OLLNO A0 TOrO, Kak PymMblHUA
patuduumposana KoHBEHUMIO, U MO AaHHOW NpuynHe Cyz HE MOT pacCMOTPETb
»anoby 3asBuTeneit 06 yHUUTOKEHUM NX cobcTBeHHOCTM® 3, OgHako npu aTom Cyz
yKasan:

nocse YKa3aHHOro uMHUMAeHTa, Korga 3aABUTeNun 6bII1VI BbIHYXA€eHbl M3-3a

HpeCl]e,ﬂ,OBaHMﬁ MOKUHYTb CeNo 1 CBOU A0Ma, UM NPULLNOCH NPOXKKUBATb, U HEKOTOPbIE

N3 HUX A0 CUX NOP XUBYT, B TECHbIX U HE NpeAHa3HAa4YeHHbIX ANA NPOXUBAHUA

nomMelleHnAx - B nogBanax, KYpPATHUKAX, KOHWOWHAX U T.4. Um npuwnocCb 4Yacto

MEHATb agpeca, MPOXKUBan y POACTBEHHWUKOB U APY3ei B Upe3BbIHaHO CTECHEHHbIX

ycnosuaxi’4,
Mpoaonkatolmeca HapylweHMsa cTatb 3 KOHBEHLMK 3a4eiMcTBOBaBLLIME COBbITUS,
KOTOpble MPOM30LLM 40 TOTO, KaK KOHBEHLMA BCTYNMAA B CUAY, 4aCTO 0BCYKAAk0TCA B
KOHTEKCTE NnpoueccyanbHbix 06583aTenbeTs. MHbIMK cioBamu, Cya MOXKET YCTaHOBUTb
HapyleHMe MpoLeccyaNbHOro acnekTa cTaTbM 3, €cNM BAACTU He MpPOBeu
addpeKTMBHOE paccnesoBaHMe HapyLWeEHWI, KOTOpPble NPOM30LWM A0 BCTYNAEHUSA
KoHBeHUMM B cnny. IBymA APKMMU NpUMEPAMUM B 3TOM KOHTEKCTe aBaatoTca Cuaux
(Silih) npomue CnoseHuu u AHosey (Janowiec) n dpyaue npomus Poccuu, B KOTOPbIX
CyZ, ycTaHoBMA, 4TO 06A3aHHOCTb MPOBOAUTL 3GDEKTUBHOE pacciefloBaHNE AEAHUN,
npoTtusopeYalmx ctatbsam 2 U 3 KoHseHumn’”™, “npespatuiacb B OTAENbHYIO U
aBTOHOMHYI0 06A3aHHOCTBYS.” Cyn 0603HauMA Tak HasbiBaemble Cuaux (Silih)-
KpuTepuu cneaytowmm obpasom:

Bo-nepBbIX, €CNM CMepTb Npou3olWaa A0 KPUTUYECKOW [aTbl, BpeMeHHasn
topucankuma Cyaa 6yaet pacnpocTpaHATLCA TONbKO Ha NpoLeccyanbHble AedcTBUsA
unn 6esneicTenA B Nepuo nocsne 3Toi AaTbl. Bo-BTOpbIX, NpoueccyanbHoe
0653aTenbCTBO BCTyNaeT B CUAY, TO/IbKO €CAWU CyliecTByeT “NoANuHHasA cBA3b”
MeXay CMepTbio Kak UHULMUPYHOWNUM COGbITl/IeM W BCTyNn/ieHNnem B cuny KOHBeHLI,l/IVI.

~

B-TpeTbux, CBA3b, KOTOpasA He ABNAeTCA “NOAMHHON”, TeM He MeHee, MOXeT bbiTb

372 Peter van Dijk u Godefridus J. H. van Hoof, Theory and Practice of the European Convention on Human
Rights, nspatenbctso Kluwer Law International, 1998, c. 11.

373 Tam e, §§ 104-114.

374 MondoeaH (Moldovan) u dpyaue npomue PymoiHuu (No. 2), skanobbl NeNe 41138/98 and 64320/01, 12
uona 2005, § 103.

375 Cm. Juliet Chevalier-Watts, “Effective Investigations under Article 2 of the European Convention on Human
Rights: Securing the Right to Life or an Onerous Burden on a State?”, 8 European Journal of International
Law, Tom 21, 2010, c. 701-721.

376 AHosey (Janowiec) u dpyaue npomue Poccuu [B/1], skanobbl NeNe 55508/07 129520/09, 21 oktabps 2013, § 132.
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[0CTaTOYHOW ANA yCTaHOBAEHUA opucamKkumm Cyaa, ecnu 3to HeobxoaAMmo Ans

obecrneyeHns 3alWnTbl rapaHTMit U LeHHocTel KoHseHuun®” .
IT0 yTBEPHKAEHWNE NOKA3bIBAET, YTO CYLLECTBYET [1Ba KPUTEPUSA, KOTOPbIE AO/KHbI BbITb
BbINOJ/IHEHbI: KPUTEPUIA “NOANMHHON CBA3N” N KpUTepuit “ueHHocTelt KoHeBeHLMN”.
Y70 KacaeTcsa nepsoro, To Cyf YTOYHWUI, YTO CYLLECTBYET peasibHas CBA3b MeXAy
VHULMUPYIOLWMM cOBbITHEM U BCTYNIEHMEM B cuy KOHBEHLMM, KOTAa 3HAUMUTeIbHanA
4acTb NPOLLECCYaIbHbIX AeMNCTBUIM BbIIM MU AONIXKHbI 6bIIM BbITb NPOBEAEHBI NOC/E
Kputnyeckon aatbl*’®. Mo aeny AHosey (Janowiec) u Opyaue npomue Poccuu, Cya,
TaKXKe Onpeaeni, YTo MPOMENKYTOK BPEMEHWN MEXKAY UHULMUMPYIOWUM CObbITUEM
N KPUTUYECKOWN [aTOM AO/MKEH OCTaBaTbCA Pa3yMHO KOPOTKMM, TO eCTb He JOJ/IKEH
npesblllaTb AECATb NeT>7,

YT0 KacaeTcs MPOBEPKM Ha COOTBETCTBUE “LieHHOCTAM KoHBEHLLMK”, To No aeny AHosey,
(Janowiec) u dpyaue npomue Poccuu B okTAbpe 2013 bonbliaa Manata ykasana,
yTo “Heobxoammasn cBA3b MOr/1a Hbl ObITb YCTAaHOBEHA, ec/i Bbl UHULUUPYIOLLEE
cobbiTe nmeno 6onbWKNI MacwTab, yem 06bIYHOE Yro/IOBHOE MpPEecTyn/ieHue,
M cTano 6bl HapyweHnem camux ocHoB KoHBeHLMU. TaKUMKU COBLITUAMU MOTIN
6bl CUMTATBCA CAYyYaU TANKKUX MPECTYMNEHUIN C HApPYLUEHWEM MEXKAYHAPOLHOTO
npaBa, TakKMe Kak BOEHHble MPECTynieHus, reHoUuua, UAN NPecTynieHns npoTus
Ye/I0BEYHOCTU, COMNACHO MX ONpeaeneHUsaM B COOTBETCTBYIOLLMX MEXAYHAPOAHbIX
LOKymeHTax”. OfHaKo 3TO NpuMmeHeHWe 06paTHOM CUbl NMPU MPOBEPKE Ha
COOTBETCTBME “LEHHOCTAM KOHBEHLMW” HE MOXKEeT BbIXOAUTb 338 PamKu AaTbl
npuHATUA KoHseHumu 4 Hoabpa 1950 roga, Tak Kak “a1o 6bI10 TONbKO TOraa, Koraa
KoHBeHLMA Hayana CBOe CyLLeCTBOBaHWE B KaYeCcTBe MeXAYHapOAHOro A0roBopa B
obnactn npas Yenoseka*!“. Takum obpasom, KOHBEHLMA HE MOMKET MPUMEHATLCA
K npefnosaraemoli KpoBaBOlM pacnpaBe, YYMHEHHON COBETCKMMMW BOMCKaMu B
KaTbiHCKOM necy B Monbwe B anpene n mae 1940 roaa, 4To ABNAAETCA NpesMeToM B
aene AHosey (Janowiec).

CyZL, TaKKe YCTaHOBW/I, YTO OH 06/1aJ1aeT PUCANKLMEN A1A MTPOBEPKN COOTBETCTBUA
rocyZ1lapcTBa-oTBETYMKA, NOC/e BCTYMNEHUS B CUAY, MPOLLeCCyasibHbIM acneKkTam
cTaTbk 3, KOTOpas TpebyeT NpoBoAUTb 3PPeKTMBHOE paccnefoBaHUe NO Aefam O
YKeCToKoCTU nonmumm?, nsHacnnosaHmm®3 K KecTtokom obpalLleHNM YacTHbIMK

nmuammn3ss,

377 Tam xe, § 141, ¢ oTcbinKoit K Cunux (Silih) npomus Cnoseruu [BI1], ano6a Ne 71463/01, 9 anpens 2009,
§§ 162-163.

378 Cunux (Silih) npomue CnoseHuu [BI1], ano6a Ne 71463/01, 9 anpens 2009, § 163.

379 AHosey (Janowiec)u dpyaue npomus Poccuu [B11], skano6bl NeNe 55508/07 1 29520/09, 21 okTabps 2013, § 146

380 Tam e, § 150.

381 Tam ke, § 151.

382 AyeHko (Yatsenko) npomue YkpauHel, anoba Ne 75345/01, 16 despana 2012, § 40; CmaHumuposu4
(Stanimirovi¢) npomus Cepbuu, »anoba Ne 26088/06, 18 oktabps 2011, §§ 28-29.

383 [1.M. (P.M.) npomus Bonzapuu, sxanoba Ne 49669/07, 24 aHsaps 2012, § 58.

384 Omawesuy (Otasevic) npomue Cepbuu, anoba Ne 32198/07, 5 pespans 2013.
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b) HecootBeTctBUMe TpeboBaHuAM Ratione Loci (Mecma)

B cooTBeTcTBMM co cTaTbelr 1 KoHBeHuMM, “Bbicokne [lorosapuBatowmecs
CTOpOHbI 06ecneyYmBatoT KaxkA0MY, HAXOAALWEMYCA NoA UX PUCAUKLNEN, NpaBa U
cB0b6OAbI, ONpeaeneHHble B pasaene | HacTtoswen KoHBeHUMW.” U LONONHUTENbHbIX
MpoTtokonax. CtatbA 1 MmeeT ype3BblYalHYO BaXKHOCTb, TaK KaK onpeaenaet
npegensl gevctens KoHBeHUMM 1 0653aHHOCTEN CTpaH-y4YacTHUL, OAHAKo AaHHble
0653aTeNbCTBA NPUMEHAIOTCA TONIbKO MO OTHOLIEHUIO K /ML aM, HAaX04AWMNMCA B
npeaenax LPUCANKLUM CTPaH-y4acTHUL,. COOTBETCTBEHHO, IMLLO, YTBEPXKAAtoLLee,
4YTO OHO fABNAETCA KepTBOM HapyweHua KoHBeHUuM, 0bA3aHO, Npexae BCero,
NPOAEMOHCTPUPOBATL, YTO OHO HAaXOAMNOCh B PaMKax OPUCAMKLMM FOCYLapCTBa-
OTBETYMKA BO BpeMs 3asBNEHHOro HapyweHusa KoHeseHuun®®, U3 storo cneayer,
4YTO BOMPOC HOPUCAMKUUN ABNAETCA nepBbiM TpeboBaHnem KoHBeHUMU; BOMpoOC
OTBETCTBEHHOCTW FrOCYAapCTBa UAN BMEHEHUA eMy HapyLleHWA BO3HWKAET nocne
TOro, Kak Cypa, yAOCTOBEPUTCA, YTO AaHHOE HapyLlleHne MMeno MecTo B npeaenax
HOPUCANKLMN rOCYAapCTBa-0TBETUNKAEE,

HOpUCAMKULMOHHbIE MOMHOMOYMA TOCYAAPCTBA ABAAKOTCA, Npexie BCero,
TepputopranbHbiMmn®®’, OfHAKO TEPMUH “LOPUCAMKLMA" HE LOMKEH TONKOBATHCA
KaK OTHOCALLMINCA TONBKO K “TeppuTopun” cTpaHbl-ydacTHULbI. CyaebHOM NnpakTukomn
opraHoB KOHBEHLMW YCTAaHOBNEHO, YTO CTPaHbI-y4aCTHULbI MOTYT NPWUB/IEKATbCA
K OTBETCTBEHHOCTM 3a OnpeaeneHHble BUAbl SKCTEPPUTOPMANbHBLIX AeAHNI38E,
[eAaTenbHOCTb BAacTEN CTPaHbI-y4aCTHULbI BHE €& TeppUTOPUN MOXKET NonacTb
nog, opucaukumio Cyaa, ecnm paccmatpyuBaemoe cobbiTMe HAaxoAua0Cb MoA
30 }EKTUBHbBIM KOHTPOMIEM AaHHOM CTPaHbl-y4acTHULbI. [TOKa3aTe/IbHbIM C/lyYaem
B 3TOM OTHOLWEHWUW aBaseTca geno Kunp npomue Typyuu®. [eno oTHoOCUTCA
K BOeHHOW onepauun Typuuun B ceBepHol Yyactu Kunpa. Kunp yteepaan, uto
TypeuKaa OKKynauua Hapywuna ctatbio 3 KoHseHumn. Typuma ocnapueaeT CBOKO
OTBETCTBEHHOCTb M YTBEPIKAAET, YTO NpeAnonaraemble 4enNcTBna nan besaencrema
6b1I CNPOBOLMPOBaHbI UCKAOUNTENbHO Typeukoi Pecnybimkoii CeBepHoro Kunpa,
HE3aBMCMMOrO roCy4apcTBa, CO34aHHOMO TYPeLKOo-KUMPCKon ob6wmnHoin®®. Cypg,
OTK/IOHW/ 3TO YTBEPXKAEHWUE U NOCTAHOBU, YTO:

385 Cm. Angelika Nussberger, “The Concept of ‘Jurisdiction” in the Jurisprudence of the European Court of
Human Rights”, B Current Legal Problems, Tom 65, 2012, c. 241-268.

386 Unacky (llascu) u dpyeue npomus Mondasuu u Poccuu [BI1], anoba Ne 48787/99, 8 utonsa 2004, § 311.

387 CepwuHr (Soering) npomus CoeduHéHHoz2o Koponeacmea, skanoba Ne 14038/88. 7 uons 1989, § 86.

388 Cm., Hanpumep, aHanu3 Hugh King, “The Extraterritorial Human Rights Obligations of States”, 8 Human
Rights Law Review, Tom 9, 2009, c. 521-556; Morten Peschardt Pedersen, “Territorial Jurisdiction in Article
1 of the European Convention on Human Rights”, 8 Nordic Journal of International Law, Tom 73, 2004, c.
279-305.

389 Kunp npomus Typyuu, »anoba Ne 25781/94, 10 mas 2001.
390 Tam e, naparpad 69.
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COMNacHO COOTBETCTBYOWMM NPUHUMNAM MeXAyHapoaHoro npasa [..]

OTBETCTBEHHOCTb CTPaHbI-y4aCTHULbI MOMET TaKKe BO3HWKHYTb B pesynbTaTe

BOEHHbIX AECTBMIA, €CM OHA, 3aKOHHO WJ/IM HE3aKOHHO, OCYLLECTBAET KOHTPO/Ib

HaA TeppuTOpMel 3a Npeaenamm CBoeit HaLuMoHanbHOM TeppuTopumn. O6A3aTenbCTBO

obecneunsaTb Ha 3TON TEPPUTOPUM NpaBa M cBOBOAbI, U3NI0XKEHHbIE B KOHBEHLMM,

BbITEKAET M3 camMoro ¢$akTa TaKOro KOHTPO/A, BHE 3aBMCMMOCTM OT TOrO,

OCYLLECTBAAETCA /1M OH HEMOCPEACTBEHHO, Yepe3 BOOPYXKEHHbIE CU/bl UK Yepes

NOAYMHEHHYIO MECTHYIO aAMUHUCTPaLMIO® L,
CyA TaKKe HanoMHWA, 4YTO MpPU3HaHWEe HenpuyacTHocTU Typuum npmeBeasT K
OTCYTCTBUIO 3aLUUTbl MPaB Ye/0BEKA Ha TEPPUTOPUU, NBO NUWINT eé XuTenewn

BO3MOXHOCTU NMNO/Ib30BATbCA NpaBamu KOHBEHLJ,VIVI392.

CoBceM HeZaBHO, no aeny Anb-CaadyH u Mygoxu (Al-Saadoon and Mufdhi) npomue
CoeduHéHHoz20 Koponeecmea®* Cyf NOCTAHOBM, YTO ABOE MPAKCKUX TParkaaH,
COAleP’KALMXCA B KOHTPOAUPYEMbIX BenvkobpuTaHuelh BOEHHbIX THOpbMax B
Wpake, nognaaatoT nog opucamnkumio BennkobputaHum, Tak kak BennkobputaHus
OCYLWECTB/AET MOJHbIA U UCKIYMUTENIbHBIN KOHTPOb Hag, TIOpbMaMK U TMLAMM,
cogepKawmmmncs B HUX. Kpome Toro, no aeny Medeedes (Medvedyev) u dpyaue
npomus ®paHyuu** Cya NoCTaHOBWUI, YTO 3aABUTE/IN, KOTOPbIe BblM 3a4epsKaHbl
Ha 6OpPTY CyAHa B MEXAYHAPOAHbIX BOAAX, HAXOAWUIUCH B Npeaesiax PUCAMKLMM
dpaHUMKM, B CUNY OCYLLECTBNEHMA GPaHLY3CKMMM areHTamu MOJIHOToO W
WCKNOUYMUTEIbHOTO KOHTPOIA HaZ, CYAHOM W €ro SKMMaXKemM C MOMEHTA eé nepexsara.

B To Bpems Kak “a3ddPeKTMBHbIN KOHTpOAbL” Hag TeppuTopuein Bcerga b6bin
BaXXHEULMM 31eMeHTOM ANA opucankumm, Cya cHAn bapbep TeppuUTOpUanbHO
onpeaenseMmon lpUcanKLMmM B nonby 6osee rubKoro 1 COBPEMEHHOro cTaHZapTa
“apdekTnBHOro KoHTponsa” B aene Ane-CkeuHu (Al-Skeini) u dpyasue npomus
CoeduHéHHoz20 Koponescmaa®®. M3 oTBeTa Ha »Kanobbl POACTBEHHUKOB MPAKCKUX
rpakaaH, NnornbLmnx B xoae BOEHHbIX onepaLmin BpuTaHCKUX BOWCK Ha tore MpakKa:

Mocne oTcTpaHeHWUA OT BAAcTV pexuma baac U Ao Havana paboTbl BpemeHHoOro
npasuTenbcTsa, Benukobputanua (Bmecte ¢ CLA) npuHana nonHomouus
OCYLLECTBNEHNA HEKOTOPbIX GYHKLMIA rocyAapcTBEHHO BaacTh B Mpake, 06biuHO
OCYLLLECTBAAEMbIX CyBEpeHHbIM NpaBuUTenbCcTBOM. B yacTHocTH, Bennkobputanua
NpWHANA NOJIHOMOYUA N OTBETCTBEHHOCTb 3a NoaAepkaHue 6esonacHocTn B tOro-
BocTouyHoM Mpake. YunTbiBan 3T UCKAOUMTENbHbIE 0bCcTOATeNbCTBA, CyA cumnTaer,
yto CoegmHéHHOe KoponeBcTBO, Yepe3 CBOMX CONAAT NPOBOAMBLIEE onepauumn

391 Tam e, naparpad 76.

392 Tam e, naparpa¢ 78.

393  Anb-CaadyH u Mygoxu (Al-Saadoon and Mufdhi) npomue CoeduHéHHozo Koponescmea (dec.), kanoba Ne
61498/08, 30 nioHs 2009, §§ 86—89.

394 Medsedes (Medvedyev) u dpyaue npomue ®paryuu [BI1], sxanoba Ne 3394/03, 29 mapTa 2010, § 67.

395 Anb-CkeuHu (Al-Skeini) u dpyaue npomue CoeduHéHHo2o Koponescmea [611], sxanoba Ne 55721/07, 7 viona
2011. Cm. Takxe Barbara Miltner, “Revisiting Extraterritoriality after Al-Skeini: The ECHR and its Lessons”,
8 Michigan Journal of International Law, Tom 33, 2012, c. 693; Marko Milanovic, “Al-Skeini and Al-Jedda in
Strasbourg”, B European Journal of International Law, Tom 23, 2012, c. 121-139; Misa Zgonec-Rozej, “Al-
Skeini v. United Kingdom”, 8 American Journal of International Law, Tom 106, 2012, c. 131-137.

125



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

no obecneyeHuto 6ezonacHoOCTU B Bacpe BO BpemA paccmaTpuBaemoro nepuoga,

OCyLW,ecCcTB/IANO BNACTb U KOHTPOJIb HaAd /MuamMi, nornéwmmn B Xo4e TaKux

onepauuit, C Tem, YTobbl YCTAHOBUTL OPUCANKLMOHHYIO CBA3b MEXAY NOrvbLIMMM 1

BenunkobputaHuen ana ueneit ctaton 1 KoHseHumm®e,
70T cTaHAapT 6bin AopaboTaH B aene KamaH (Catan) u dpyaue npomus Mondasuu
u Poccuu, KOTOpOe Kacanocb KOHTponMpyemoro Poccuein MonLaBCKoOro pervoHa
MpuaHecTpoBbA:

McKkntoueHne M3 NpUHUMNG, YTO HOPUCAUKLMA, B COOTBETCTBMM CO CTaTbei 1,
orpaHuymMBaeTcA COBCTBEHHOW TeppuUTOpPUEN roCyAapcTBa, BO3HUKAET Kak
CNeACTBME 3aKOHHbIX UM HE3aKOHHbBIX BOEHHbIX AeCTBUIA, KOraa cTpaHa-y4acTHuLa
ocyuwecTtennetr 3¢GHeKTUBHbIN KOHTPOAbL 06/1acTM BHE CBOEW HaLMOHa/NbHOMN
Tepputopun. O6A3aTenbCTBO 06ecneunBaTb Ha ATOM TePPUTOPUM NpaBa U cBoboabl,
MU3/10XKEeHHbIE B KOHBeHLLMM, BblTEKaeT U3 camoro d)aKTa TAKOro KOHTpPOAA, BHe
3aBMCHMOCTM OT TOTO, OCYLLLECTB/IAGTCA I OH HEMOCPEACTBEHHO, Yepes BOOPYKEHHbIe
CUAbl AN Yepe3 NOAYMHEHHYIO MECTHYI0 aAMUHUCTpauuio. Korga ¢akT Takoro
rocnoAcTBa Haj TeppuTopueit ycTaHaBaMBaeTca, HeT HeOB6X0AMMOCTU ONpeaenaThb,
OCYLLECTBAACTCA N CTPAHOW-Y4aCTHULEN AeTaNbHbli KOHTPO/Ib Hag, NMOAUTUKOM
1 AeNCTBUAMM NOAYUHEHHON MECTHOM agMUHUCTpauuK. ToT GaKT, YTo mecTHas
AAMUHUCTPALIMA HAXOAMTCA NOA KOHTPONEM CTPaHbl-y4acCTHULbI NoApa3symeBaerT,
4TO NOCNesHAA HECET OTBETCTBEHHOCTb 3a MOJUTUKY U AENCTBUA Ha TeppuTopumn’.

HakoHew, TpeboBaHuAa ratione loci Take MNPUMEHAIOTCA B KOHTEKCTe
OMNJIOMAaTUYECKMX M KOHCYNbCKUX MPpeAcTaBuTesieit 3a rpaHuueit. boiswas Komuccua
y)Ke yCTaHOBMAA, YTO “YyNONHOMOYEHHbIE areHTbl rocyAapcTea, B TOM 4ucae
OVNJIOMaTUYECKME UAN KOHCY/IbCKME areHTbl, 06pallatoTcs C APYrMmMu AnLamm nam
Cco6CTBEHHOCTbIO, NOAMNAAaOWMMMU NOA, KPUCANKLMIO STOTO rOCYyAapCcTBa, CI0BHO
OHMW OCYLLLECTBAAIOT BNACTb B OTHOLWEHWM TaKMX UL, UAM MmyLLecTBa®®”, To e camoe
OTHOCUTCA AN AEWCTBMIA areHToB “Ha 6OPTY CyA0B U CYA0B, 3aperncTpMpoBaHHbIX
B/xoaawmx nog, dnarom” rocyaapcrsa-oTeeTumKka’®®, uam Korga “B COOTBETCTBMM
C AOTOBOPOM MAW APYTMM COrNalleHMem, OpraHbl CTPaH-y4aCTHWUL, BbIMOAHAIOT
ynpaB/ieH4Yeckme unm cygebHole GyHKUUM Ha TEPPUTOPUM APYroro rocygapcraa®”,
Kpome Toro, oTBETCTBEHHOCTb rOCYAapcTBa No KOHBEHLMM MOXKeT 6biTb Bbi3BaHa

396 Anb-CkeuHu (Al-Skeini) u dpyaue npomue CoeduHéHHozo Koponescmea [6I1], sxanoba Ne 55721/07, 7 viona
2011, § 149.

397 Kaman (Catan) u dpyaue npomue Mondasuu u Poccuu, xanobbl NeNe 43370/04, 8252/05 and 18454/06,
19 okTtAbpsn 2012, § 106. Cm. Takske Anthony Cullen and Steven Wheatley, “The Human Rights of Individuals
in de facto Regimes under the European Convention on Human Rights”, 8 Human Rights Law Review, Tom
10, 2013, c. 691-728.

398 M. npomus faHuu (dec.), anoba Ne 17392/90, 14 oktabpsa 1992, § 1; X npomue ®edepansHol Pecrybauku
lepmaHrus, skanoba Ne 1611/62, PeweHne Komuccun, 25 ceHtabpsa 1965, ExxerogHuk Esponeiickoi
KoHBeHLMK no npasam YyesioBeka Tom 8, cc. 158 u 169; X npomue CoeduHéHHo20 Koponescmaa, anoba
Ne 7547/76, Pewenue Komucecuu, 15 aekabps 1977.

399 baHkosuY (Bankovi¢) u dpyeue npomue benveuu u dpyaue (dec.) [B1], anoba Ne 52207/99, 12 aekabpa
2001, § 73.

400 Asnob-CreuHu (Al-Skeini) u dpyaue npomus CoeduHéHHozo Koponeecmea [BI1], skanoba Ne 55721/07, 7 vions
2011, § 135, c oTcbiKo K ipo3g, v AHoywek (Drozd and Janousek) npoTtus ®paHumu u McnaHuu, xanoba
Ne 12747/87, 26 nioHa 1992.
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NPUMEHEHWEM CUJIbl CO CTOPOHbI areHTOB rocyAapcTea, paboTaloLmx 3a npegenamm
CBOEW TEPPUTOPMM, HAaNPUMEP, KOTAa YenoBek BepeTca Nog CTpaxy 3a pybexom, Kak
B cy4yae ¢ anaepom PIK OgxkanaHom*,

c) HecootBeTctBue Tpe6oBaHuAM Ratione Personae (/luya)

CraTbs 35 § 3 KoHBeHUuM TpebyeT oT CyZa OTKAOHEHMA B KAaYeCTBE HeNnpuemaembIx
TeX *anob, KoTopble Mo KPUTEPUIO ratione personae He COBMECTUMbI C MOIOKEHUAMM
KoHBeHUuuKn nnm MNpoToKoNoB K Hel. 3To 03HavaeT, 4To Cya He MOXKEeT paccMaTpuBaTh
Xanoby nNpoTMB rocynapcTsa, He ABAAKOWErocAa Y4acTHUMKOM KoHBeHUMM
AN cooTseTcTBylowero MpoTtokona*® uaM NPoOTUB MeEXKNPaBUTENbCTBEHHOM
opraHv3aumumn, KoTopas He npucoegmHunacb K KoHeeHuun®.Tem He meHee,
OEeWCTBUA roCyapCTB-4/1eHOB, OCHOBAHHbIE Ha NMPABOBbIX aKTax MeXAyHAapPOAHOM
opraHu13aumm, HaxoaaTcA BHe npeaenos opucamkumumn Cyaa*®. Mo aeny Hada (Nada)
npomus LlUseliyapuu, NPaBUTENbCTBO FOCYAaPCTBA-OTBETUMKA YTBEPKAAN0, YTO
¥anoba 6bina Henpuemnema no ratione personae, NOTOMY YTO 3anpeT Ha Bble3a,
HANIOXKEHHbIN Ha 3aABUTeNA 3a ero npeanonaraemyio ceasb ¢ Anb-Kangoi, 6bin
OCHOBaH Ha pe3ontounn Coseta besonacHocTv OpraHmsaumm O6begmHeHHbIX Hauui,
1, 3HauuT, oTHOCUTCA K OpraHusaummn O6beguHeHHbIXx Haunii®®. Cya He y6eannu
3TV apryMeHTbl U OH NMOCTaHOBWU/, YTo pesosntoumm Coseta besonacHocTu TpebytoT
OT rocy4apcTB AelCTBOBATb OT CBOETO MMEHM U OCYLLECTBAATbL UX HA HAaLMOHA/IbHOM
ypoBHe. Takum obpasom, 3anpeT Ha Bble3 bbii OTHeCEH K LUBeluapum, n kanoba
COOTBETCTBOBA/a KpUTEPUIO ratione personae®®.

Cy4 Npu3HaeT HenpuemseMbiMU MHOTOYMCAEHHbIE Kanobbl NPOTUB KL, 3a
OEeNCTBMA KOTOPbIX roCyAapCTBO-OTBETUYMK He HeceT oTBeTcTBeHHOCTU Y. B aene
ManoH (Papon) npomus ®paHyuu, 3asBUTENb KAJIOBANCA Ha BPa*KAebHyto
KammaHu o, OpraH130BaHHy0 NPOTMB HEro cpeacTBamMM MaccoBOM MHpopmMaLUu,

401 Okanan (Ocalan) npomue Typyuu [BI], skanoba Ne 46221/99, 12 maa 2005, § 91.

402 Peiivyed Xopwem (Rachel Horsham) npomus CoeduHéHHozo Koponescmesa, PeweHue Komuccuu, anoba
Ne 23390/94, 4 ceHTabps 1995, § 3.

403 bexpamu u bexpamu (Behrami and Behrami) npomus ®paHyuu u Capamamu (Saramati) npomue ®paHyuu,
lepmaHuu u Hopeezuu (dec.) [BI1], anobbl NeNe 71412/01 n 78166/01, 2 mas 2007, § 143.

404 “CynTaeTcsa, YTO rocyfapcTBO COXPaHAET OTBETCTBEHHOCTb MO KOHBEHLMW B OTHOLWEHWUMW [OrOBOPHbIX
06A3aTeNbCTB, NPUHATLIX NOCAe BCTynAeHusa B cuny KoHseHumun”. bocgopyc Xaea Monnapsl Typusm ee
Tuoxapem AHoHum LLlupkemu (Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi) npomue UpaaHduu
[BN], »anoba Ne 45036/98, 30 utoHa 2005, § 154, Mammetoc (Matthews) npomue CoeduHEHHO20
Koponeecmea [BI1], anoba Ne 24833/94, 18 dpespans 1999, §§ 29 KHA3b /luxmeHwmeliHa XaHc-Adam I
(Prince Hans-Adam Il of Liechtenstein) npomus lepmaxuu [BI1], ano6a Ne 42527/98, 12 uionsn 2001, § 47.
Cm. Tobias Lock, “Beyond Bosphorus: The European Court of Human Rights’ Case Law on the Responsibility
of member States of International Organisations under the European Convention on Human Rights”, B
Human Rights Law Review, Tom 10, 2010, c. 529-545.

405 Hada (Nada) npomus LLisetiyapuu [Br1], skano6a Ne 10593/08, 12 ceHtabps 2012, § 102.

406 Tam e, §§ 120-123.

407 Aypunu (Durini) npomus Umanuu, Pewenne Komucecun, 19217/91,12 aHsaps 1994.
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a TaK¥Xe Ha OTHOLWIEeHMEe K HeMy rpaxAaHCKUX NapTui 4o 1 BO Bpemsa cyaebHoro
npouecca’®. Cya OTKNOHWA ero Kanoby Kak HECOOTBETCTBYHOLLYI TpebOBaHUIO ra-
tione personae, yKa3as, YTO BNaCTV rocy4apCcTBa He MOTyT HECTU OTBETCTBEHHOCTb 3a
AeNcTBUA YacTHbIX nL,. O4HaKO ecnv rocyAapcTBo NopyyYaeT OCHOBHbIE NONHOMOUUA
YaCTHbIM CyObeKTaM, TaKMM KaK AeATesIbHOCTb NPaBOOXPaHUTENbHbIX OPraHOB UK
ynpasaeHue TIOPbMaMM, rocyAapCcTBO HECET MOJHYIO OTBETCTBEHHOCTb 33 CBOM
aelicteua. Kpome Toro, oT npeacraButeneit rocygapcrea Tpebyercsa oTcaexuBaTth,
KOHTPO/IMPOBATb M YCTPAHATb BO3MOXHbIE HapyLLUEHWA NPaB Ye/I0BEKa OTHOCUTENIbHO
onpeaeneHHbIX YacTHbIX AL, TakkKe CTPaHa-y4acTHMLA MOXKeT OblTb NpUBeYeHa K
OTBETCTBEHHOCTU 3a AeMCTBMA YaCTHbIX UL, NO NPOLLecCcyasbHOMY acneKTy cTaTbu
3 KoHBeHUMW. MPMMEPOM 3TOTO MOKET CAYKUTb geno M.C. npomue bonzapuu®.
3aABUTeNbHULA YTBEPXKAANA, YTO OHa Oblna M3HACMNOBaHA ABYMA ApPY3bAMM,
M 4YTO BNACTU He NbITa/UCb NpecnefoBaTb Npeanonaraemblx HapylwuTenem.
Cyn noaTBepAun, YTO, B COOTBETCTBUM CO cTaTbeil 3 KOHBeHUMM, rocyaapcrBa-
YNeHbl UMeNn No3UTUBHOe 06A3aTeNbCTBO Kak BBOAUTb B AeMCTBUE YrONOBHOE
3aKOHOAATeNbCTBO, YTOObl 3G dEKTUBHO HAKa3biBaTb 3@ M3HACU/IOBAHUE, TaK U
NPUMEHATbL 3TO 3aKOHOAATEIbCTBO NOCPEACTBOM 3OPEKTUBHOIO paccieoBaHUs U
YyronoBHOro npecnefosaHmna*’,

Kanobbl, Hanpas/ieHHble Ha 0OBEKT, KOTOPbI HE ABAAETCA y4acTHUKOM KOHBEHLMH,
TaK:Ke Henpuemnemsl no ratione personae. Mo aeny Keipskoyna CmegpeHc (Kyriakoula
Stephens) npomue Kunpa, Typyuu u OOH*'! 3asBuTenbHULA yTBEpPKAANaA, YTO eé
Z[OM Bbl1 CUIBHO NOBPEXAEH B pe3y/bTaTe H0EBbIX AEUCTBUI MEXKAY TYPELLKUMMU
W TPEKO-KUMPCKUMU CUAMM, U YTO OHa Bblna NnLLEHA AOCTyNa K CBOEMY LOMY,
KOTOpPbIA Haxoauncs nof KoHTponem OpraHusauuun Ob6beAMHeHHbIX Hauui.
Mo MHeHMIO cyfa, cTaTyc topuguyeckoro anua OpraHusaunini O6besUHEHHbIX
Hauuit aBnseTca MHbIM, YeM y e€ rocyfapcTB-4Y/IEHOB, @ 3HAYUT OHA He AB/AETCA
[0roBapmBatoLwenca cTopoHoi EBponenckoin KoHBeHLMK. Takum obpasom, Cys He
Bnpase no TpeboBaHWAM ratione personae paccMaTpuBaTb AaHHOE AEJO.

d) HecooTtBetcTBue TpeboBaHuam Ratione Materiae (lpedmema
paccmompeHus)

Cya, meeT NONIHOMOYMA TONbKO MO PAaCCMOTPEHMUIO XKanob, noanasarolwmx nog,
aevicteue KoHseHuun 1 MPOTOKONOB K HeW. Ecnm nnuo Kanyetcs Ha HapylleHue
npaea, He rapaHTMpoBaHHOro KoHeeHuMen nav NpoTokonamu, Takas Kanoba byaet
OTK/IOHEHa KakK He CoOTBeTCTBYIoLWadA ratione materiae. fena no ctatbe 3 KoHBeHLMMK

408 ranoH (Papon) npomus ®paryuu (No. 2) (dec.), sxanoba Ne 54210/00, 15 Hosabps 2001.

409 M.C. npomus bonzapuu, skanoba Ne 39272/98, 4 nekabps 2003.

410 Tam ke, naparpad 153.

411 Keipakoyna Cmeeenc (Kyriakoula Stephens) npomus Kunpa, Typyuu u OOH (dec.), anoba Ne 45267/06,
11 pekabps 2008.
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peaKo NPU3HAOTCA HeNpuemeMbIMK Mo ratione materiae. Mpumepom, *Kanobbl No
cTaTbe 3, NPU3HaHHOW Henpuemaemon no ratione materiae, agnsetcs geno byduHa
(Budina) npomuse Poccuu®?. 3asaBuTenbHULA NO 3TOMY ANy YTBEPNKAAET, YTo eé
neHcus 6bina HeAOCTAaTOYHOM ANA NOAAEPKAHUA HALNENKALLETO KU3HEHHOTO YPOBHS.
XoTa Cyz, NoATBEpAMA, YTO “TONKOBaHWE KOHBEHLMU MOXKET PacnpoCTPaHATLCA Ha
chepy coumanbHbIX U SKOHOMUYECKUX NpaB”, Kanoba NpU3HAETCA Henpruemiemon
no ratione materiae, NOCKONbKY 3anBUTENb HE 06OCHOBAN KOHKPETHbIE CTPAZaHMS.
Takum obpasom, Cya npuwwen K BbIBOAY, YTO BbiCOKME TpeboBaHUA cTaTbu 3 He
6b111 BbINONHEHbI. CnefoBaTebHO, *anoba no ctaTbe 3 MOXKET ObiTb NPU3HAHA
Henpuemnemow no ratione materiae, ecnn OTCYTCTBYET GaKT MPUMEHEHUSA NbITOK
WIW }KecToKoro obpateHmnsa®s, C yueTom BbILLIECKA3aHHOTO, Ba*KHO OTMETUTDb, YTO
KOHBEHLMA NOHUMAETCA KaK ¥KMBOW UHCTPYMEHT U eé cdepbl AeACTBUA NOCTOAHHO
M3MEHSAIOTCA. ITO 03HAYaeT, YTo Kanobbl, KOTOpble He NognafatoT nog AelcTene
KOHBEHLMM cerofHsa, MOryT CTaTb MPUEMIEMbIMU B ByayLLem.

2.2.4 WUcuepnaHue BHYTPEHHUX CPEACTB NPaBOBOM 3aLUTbI
(Cratba 35§ 1)

a) Kpatkoe onucaHue

CornacHo ctatbe 35 § 1, Cya “ MmoXeT NpMHUMaTb LEeN0 K PACCMOTPEHUIO TONbKO
nocne Toro, Kak 6bI11 ucyepnaHbl Bce BHYTPEHHME CPeACcTBa NPAaBOBOM 3aLLMTbI, KaK
3TO NPeAyCMOTPEHO 06LLENPU3HAHHBIMW HOPMaMK MeXAyHapoaHoro npasa [...]".
3anasuTenn ob6a3aHbl McyepnaTb BHYTPEHHWE CpeacTBa NPaBOBOW 3aLLMTbl 4O TOTO
Kak nofatb ¥anoby 8 Ctpacbyprckuin Cya*®. 3To 03HAYaeT, YTO 3aABUTENN JOKHbI
NPOWTN Yepe3 HopMasibHYyo NpoLeaypy cyaebHoro paccmoTpeHua gena B pamKax
HaLMOHabHOM NPaBOBOW CUCTEMBI, U OHM 06A3aHbl 063KanoBaTb CBOE Ae/10 B CaMyto
BbICOKYO MHCTAHLMIO, MPEAYyCMOTPEHHYIO AaHHOW NPaBOBOM cucTeMon*®s.

3anButenn He moryT nogasathb B Cyz »Kanobbl, KOTOpbIe Nepes 3TUM He NoAaBananch
B MECTHble OpraHbl BJacTV B NpOLLECCe UcYeprnaHms CPeACTB NPaBoBOM 3aLmTbI*.
Llenb 3Toro mpasuia, KOTopoe fABAAETCA CAeACTBMEM CyTW KOHBEHUMM KakK
OOKYMEHTa BCMOMOraTe/ibHOro xapaktepa*'’, 3akatouyaeTtca B “npenocraBaeHun
rocygapcream-yyacTHMKam KOHBEHLMM BO3MOMHOCTM MPeAoTBPaTUTb MM

412 byduHa (Budina) npomus Poccuu (dec.), xanoba Ne 45603/05, 18 uioHs 2009.

413 Tam xe.

414 Cm. Cesare P. R. Romano, “The Rule of Prior Exhaustion of Domestic Remedies: Theory and Practice in
International Human Rights Procedures”, 8 International Courts and the Development of International Law,
nog pea. Nerina Boschiero, Tullio Scovazzi, Cesare Pitea u Chiara Ragni, nsgatenbcrtso Springer, 2013, c.
561-572.

415  Axdueap (Akdivar) u dpyaue npomus Typyuu, skanoba Ne 21893/93, 16 ceHTabpsn 1996, § 66.

416 Cm. Kapdom (Cardot) npomue ®paHyuu, anoba Ne 11069/84, 19 mapta 1991, § 34.

417 Kydna (Kudta) npomue Moaswu [B], »xano6a Ne 30210/96, 25 okTabps 2000, § 152; XaHducalid (Handyside)
npomue CoeduHéHHo20 Koponeacmea, sxanoba Ne 5493/72, 7 nekabps 1976, § 48.
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MCNPaBUTb Npeanosiaraemble HapyLLEeHUA, Npexae Yem O HUX byaeT 3asaBAeHo B
opraHbl KoHBeHUMKN*®”. Kpome Toro, ecnm xanoba nogaetcs 8 Cya, oHa “A0/mKHA
06/1a4aTb NPENMYLLECTBOM MHEHWI B HALMOHANbHbIX CyAaX, Kak MMEeoLWUX MPSMOn
M NOCTOAHHbINA KOHTAKT C BNACTAMM CBOUX CTpaH*Y”,

B KOHTEKCTe HapyleHWin cTaTbM 3 HOpPManbHOE CPeacTBO MPaBOBOW 3aLUTbI
cocTouUT 13 3pPEKTUBHOrO OPULMANBHOTO PaccnesoBaHNA OOBUHEHWN B }KECTOKOM
obpalleHnn 1M nocneayrolem NpuUBAEYEHUM K Yro0BHOW OTBETCTBEHHOCTU M
HaKasaHWM BMHOBHbLIX*?. Takum 06pasom, gna Toro 4Tobbl cobatocTn TpeboBaHue
06 McyepnaHMW CPeACTB NPaBOBOM 3aLLUTbI, 3aABUTENM NO CTaTbe 3 06A3aHbI
NpeanpuHATL BCE PasyMHble WwarM no obecneyeHunto Toro, Ytobbl MX Kanobbl
OOCTUINM HaZNeKalmnX HaUuMoHaNbHbIX BNacTel. 3aaBMTenn 06A3aHbl B TeYeHne
pasyMHOro BpemeHu NoAeIMTCA A0Ka3aTeIbCTBaMU, UMEIOLLMMM OTHOLLEHME K Aeny,
C BAacTAMM 1 A06MBaTbCA PACCMOTPEHMA UX Aefla Ha BCex CTaguax npoueaypbl,
npeaycMoTPeHHOM HalMOHabHbIM 3aKOHOAATE/IbCTBOM.

EAMHCTBEHHbIE CPeACTBa, KOTOpble AO/XKHbI BblTb McUepnaHbl B COOTBETCTBMU
c TpeboBaHUAMM cTaTbu 35 - 3TO Te, KOTOpble “OTHOCATCA K Mpeanonaraembim
HapyLEeHWAM, U B TO e BPemsa AOCTYMHbl U LOCTaTOuHbI [...] HE TONbKO B Teopuy,
HO M Ha npakTuke*. YuyuTbiBas, 4To NPaABUAO McyepnaHua TpebyeT rMbKoro
ynpasaeHua v HEeNPUroAHO ANAA M3NuLWHero dopmanmama’??, Cyg MOACHWUA, YTO
OHO JOMKHO “NMPUHMMATL BO BHUMAHUE He TONbKO Hanuumne GopmanbHbIX CPeacTs
3alLMTbl B MPABOBOW CMCTEME rOCYAAPCTBA-YeHa, HO M 0BLWMIA NPaBoBOW U
NOMIMTUYECKUI KOHTEKCT, B KOTOPOM OHO PaboTaeT, a TaKKe IYHble 06CcToATeIbCTBA
3aaBuTenein*?”. Tem He meHee, O4HO NNLWb COMHeHMWE B 3GHEKTUBHOCTU BHYTPEHHUX
CPeACTB NPaBOBOW 3aLMUTbI, AAKe B TeX C/Ay4yasnx, KOrAa HauMOHasbHble BAACTU
CUCTEMATUYECKM OKa3bIBAOTCA HE B COCTOAHWM OTBEYATb HA Kanobbl O }KECTOKOM
obpalueHun, He ocBoboXKAAET 3anBUTeNA OT TpeboBaHUA 06 McHepnaHUM CPeacTs
NpaBoBOW 3awWmTbI*?*, TaKkKe rpaxkgaHCcKne WAM aAMUHUCTPATUBHbIE CPeACTBa
3aLUMTbl, HANPABAEHHbIE UCK/IIOUYUTENBHO HA AEHEKHYI0 KOMMEHCALLMI0 ANA KepTBbl,
HO He cnocobHble BbIABUTL MPECTYNHWKA WAW YCTaHOBWUTb UHAUBUAYANbHYIO

418 XeHmpuy (Hentrich) npomue ®paHyuu, xanoba Ne 13616/88, 22 ceHTabpa 1994, § 33; Pemau (Remli)
npomue ®paryuu, xanoba Ne 16839/90, 23 anpens 1996, § 33.

419 BypoeH (Burden) npomue CoeduHéHHo20 Koponeacmea [bI1], wanoba Ne 13378/05, 29 anpens 2008, § 42.

420 Cm. AcceHos (Assenov) u dpyaue npomue bonzapuu, »anoba Ne 24760/94, 28 ceHtabpa 1998, § 102.

421 CenmoyHu (Selmouni) npomue ®parHyuu [BI1], wanoba Ne 25803/94, 28 uiona 1999, § 75; BepHuano
(Vernillo) npomue ®paryuu, xanoba Ne 11889/85, 20 despans 1991, § 27; xuoHcmoH (Johnston) u dpyaue
npomuse UpnaHduu, skanoba Ne 9697/82, 18 nekabps 1986, § 22.

422 Kapdom (Cardot)npomus ®paHyuu, xanoba Ne 11069/84, 19 mapra 1991, § 34.

423 Axdusap (Akdivar) u dpyaue npomus Typyuu [BI1], anoba Ne 21893/93, 16 cenTabps 1996, § 69.

424 Cm. 3nosdemup (Epbzdemir) npomue Typyuu (dec.), skanoba Ne 57039/00, 31 axsapa 2002.
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YrONOBHYO OTBETCTBEHHOCTb, OObIYHO HE paccmaTpuBatoTCs “apPeKTUBHbIMK” ann
uenem ctaTby 3 M He HYXKAQKTCA B McHepnaHmum®®.

MpumeyaTtenbHo, Yto Cyh MHOrAA OTKasbiBAaeTCA MPUHUMMATb YTBEP)KAEHUA
rocy4apctsa o0 TOM, YTO CPEACTBA NPaBOBOM 3alMTbl He Bblan McYepnaHbl, Koraa
BOMPOC TECHO CBA3aH C CyL,eCTBOM asnobbl no cratbe 3. Hanpumep, no geny
baknaHos (Baklanov) npomus YKkpauHbl 0 HEYCTaBHbIX OTHOLIEHUAX B YKPAUHCKOM
apMUM, BbI3BABLUMX MCUXMYECKYHO MHBANNAHOCTb:

Bonpoc 06 ucyepnaHuM BHYTPEHHUX CPELCTB NPaBOBOW 3alUMTbl TECHO CBA3aAH C

CYLLLECTBOM 3Kanobbl 3aABUTENA B COOTBETCTBUM C MPOLLECCYasIbHbIM aCMEKTOM CTaTbn

3 KoHBEHLMM B OTHOLEHUM 3bHEKTUBHOCTU BHYTPEHHETO paccieioBaHus no xanobe

0 KecToKom obpalleHnn. Takum obpasom, Cya NPUCOEAMHAETCA K BO3PAKEHWUAM

MpaBuTeNbCTBA O BOMNPOCAX MO CYLLECTBY BblEYNOMAHYTOM }anobbl. Cya Takxe

CYMTaeT, YTo 3Ta Kanoba 3aTparmBaeT cepbesHble BONPoChl hakTa v npasa B pamkax

KOHBEHLMK, YCTAHOB/IEHWE KOTOPbIX TPEBYET paccMOTPeHUs Aena no cylecTsy*?.
B npuHuunne, ot 3aABuUTENEN He Tp66y6TCH ,CI,O6MBaTbCF| ncyepnaHmAa HeCKOJIbKUX
napannenbHbIX CpencTs I'IpaBOBOﬁ 3alWKnTbl, €CAUN OHW OOCTYNHbI. Cy,u, NnocTtaHOBUA,
yTo "KOI',CI,a ocyuwiecTsaiAeTca o4HO CpeacTso I'IpaBOBOVI 3aWnTbl, UCNONb30BaHNE

[PYroro cpescTsa, KOTOPOE MMEET MO CYLLECTBY Ty }Ke Lenb, He TpebyeTtca*?’”,

CornacHo CTaHAapTHOM npoueaype, Ha 3asBUTENE M3HAYA/NbHO NEXUT Bpems
[lOKa3blBaHMA UCYEpNaHWA BHYTPEHHMX CPeACTB NpaBoBoi 3awuTsl. Cya 6yaeT
paccmaTtpurBaTb BONPOC 06 McuepnaHmm ewé npy nepBom pacCMOTPEHMM anobbl.
MoaTomy KpaiiHe Ba)KHO, YTO6bl Npu 3anoaHeHUn Gopmynspa xanobbl 3aaBUTENb
YeTKO NPOAEMOHCTPMPOBAJ, YTO OH MM OHA McCYepnana BCe COOTBETCTBYIOLME
BHYTPEHHME cpeacTBAa MPaBOBOM 3alMTbl B OTHOWEHWW AAHHOTO WCKa.
HecnocobHOCTb NMOKasaTb 3TO AU 0BBACHWUTL, MOYEMY TEOPETUYECKM LOCTYMNHOe
CPeACTBO NPaBoOBOM 3aWMTLl He 6bII0 UCMOMb30BAHO, CKOpee BCero, NPMBeaET K
NPU3HAHWMIO }Kanobbl Henpuemnemon KoMUTETOM AN eAUHONNYHBIM CYAbENR. Ecin
CyA, cyMTaeT, uyTo 3aABUTENb NPEAOCTABUA LOCTAaTOYHO CEPbEe3HbIX A0KA3aTENbCTB,
MOKa3blBas, YTO OH MM OHa BbINOAHWAKM TpeboBaHUA 06 McyepnaHum, To bpems
[L0Ka3blBaHWA NePEXOAMT CTPaHEe-y4acTHULE, KOTOPOI B CBOIO oYepesb HEOBX04MMO
nokasaTb, 4To apdeKTUBHbIe CPpeAcTBa BblAN AOCTYMHbI, HO He BblAN UCMONb30BaHbI
3anBuTenem*?®, 3assutento ByaeT npesocTaB/eHa BO3MOMKHOCTb BbICKa3aTb CBOM
3ameyvyaHusa 0 NOoLAHHOM MPaBUTENbCTBOM rOCYAAPCTBA-OTBETYMKA XOAaTalcTse.

425 Cm. Tene (Tepe) npomue Typyuu (dec.), sxanoba Ne 31247/96, 22 ansaps 2002.

426 baknaHos (Baklanov) npomue YkpauHei, sxanoba Ne 44425/08, 24 oktabps 2013, §§ 45-46.

427 Kozadxmuoany (Kozacioglu) npomue Typyuu [BI1], wano6a Ne 2334/03, 19 ¢pespans 2009, § 40; Mukanneg
(Micallef) npomue Mansmei [B11], skanoba Ne 17056/06, 15 oktabpsa 2009, § 58; AkuauHa (Aquilina) npomue
Manbmer [B1], sxanoba Ne 25642/94, 29 anpens 1999, § 39; Puad u Mduab (Riad and Idiab) npomus
Benbauu, xanobbl NeNe 29787/03 n 29810/03, 24 aHsaps 2008, § 84.

428 Axdusap (Akdivar) u dpyaue npomus Typyuu, xanoba Ne 21893/93, 16 ceHTabpa 1996, § 68.
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Mocne Toro, Kak BOMNPOC O NMPUEMNEMOCTU Kanobbl pelwéH, NpaBUTENbCTBO
MLIaeTcs NpaBa AenaTb AONONHUTEIbHbIE apryMeHTbl 06 McYepnaHum uam nobbix
Apyrux Bonpocax no npuemaemoctn*?. MpaBUTeNbCTBO, KOTOPOE B MepBblii pas
NOAHUMAET BO3PAXKEHUE O HEUCYEPTNAHWUW B CBOMX (AONONHUTE/IbHBIX) 3aMeYaHMAX
no cyuwecTsy gena, He byaet BbicnywaHo*?. Cam Cyn MoKeT, ofiHaKo, 06BbABUTL
Kanoby Henpuemnemoi Ha Ntboi cTaanmn pasbupaTenncTsa.

Cyn y»e paspaboTan nogxonbl B pamKax CBOEro npeueseHTHOro npasa B
OTHOLWEHMUN BONbLIMHCTBA CTpaH-yyacTHUL,. Cya paccmaTpuMBaeT BHYTPEHHMe
CpeAcTBa NPaBOBOW 3alMTbl, A4OCTYMHbIE B 3TUX CTPaHaXx, U Te CPeACcTBa, KOTopble
ABNAOTCA HeaPHEKTUBHBIMM ANA UCNPABAEHUA KOHKPETHbIX HapyleHnii*!, OueHb
Ba)XHO A/1A 3aABMTeNs 06paTUTbCA K 3TOMY npeueaeHTHOMY Mpasy, ocnapuBas
ncyepnaHue B dopmynape Kanobbl. B ocobeHHOCTN 3TO OTHOCUTCA K cyaebHoM
NpaKTUKe, yKa3blBaloLWel Ha BONpoc 06 McyepnaHMM HEKOTOPbIX OnpeaenEHHbIX
CpeacTB NPaBOBOM 3aLWMUTbI, “TECHO CBA3AHHbIX C CYLLECTBOM XKanobbl 3aasutens”,
KOTOpble AenatoT Kanoby npuemnemon®?, [pyrumu cnosamm, eciv Cya yumTbiBan
aHaNOrMyHble BOMPOCHl MPM PACCMOTPEHMM Npeablaylwmx Aen, nocaegyloume
’an06bl 4ONKHbI UCNOb30BaATL 3TO NpeLeAeHTHOe NPaBo A41a 0beryeHns 4ocTyna K
Cyay. MprMHMMan BO BHMUMaHMe npeLleaeHTHoe npaso, Cya, Tem He MeHee, yuYuTbiBaeT
KOHKpeTHble 06CTOATEIbCTBA KaXKA0ro Aenia Npuy BbiBoAax 06 ncyepnaHum cpeacrs.

b) TonbKo aoctynHbie u 3¢ PeKTUBHbIE CPEACTBA A,0MKHbI ObITb
mcyepnaHbl

KaK ynoMuHanoch Bbllle, TONAbKO AOCTYyMNHble U 3pdEKTUBHbIE CPEACTBa AO/MHbI
6bITb McuepnaHbl. YTobbl MMETb AOCTYN K CPeACTBY MPaBOBOM 3alLMTbI 3asABUTENb
[LO/IKEH MMETb BO3MOMHOCTb MCMO/Ib30BaTb €r0 BHE 3aBUCUMMOCTU OT AeWCTBUIA
rocyf.apcTBeHHbIX opraHos. Hanpumep, Cya 06Hapy»u, 4TO BOSMOMKHOCTb NMogaum
)anobbl OMByACMEHY, KOTOPbIN B CBOIO o4epenb Mor 6bl MogaTth 3asBAeHUE B
KOHCTUTYLMOHHbIN CyA, He ABAAETCA AOCTYMNHbIM CPEeACTBOM 3aLUMTbI A5 3aABUTENS,
MOCKO/IbKY Y NOCNEAHEro HeT BO3SMOXHOCTM HEMOCPeACTBEHHO NoAaBaTh »anoby
B cyA*. TakKe cpeacTBa NpaBoBoOi 3aluTbl, 4TOBbI 6bITh “A0CTYNHBLIMW”, AOMMKHbI

429 Casuyu (Savitchi) npomue Mondasuu, anoba Ne 11039/02, 11 oktabpa 2005, § 28.

430 Hukosnoea (Nikolova) npomus bonzapuu [BI1], anoba Ne 31195/96, 25 mapta 1999, § 44, n Anekcoe
(Alexov) npomue Bonzapuu, »anoba Ne 54578/00, 22 mas 2008, § 152.

431 [Joenemykaes (Dovletukayev) u dpyaue npomus Poccuu, »kanobbl NeNe 7821/07, 10937/10, 14046/10 n
32782/10, 24 okTabpa 2013, § 183, co ccbiikoi Ha Xawmes u Akaesa (Khashiyev and Akayeva) npotus
Poccumu, anobbl NeNe 57942/00 and 57945/00, 24 despans 2005, §§ 119—121, OTHOCUTENBHO rPaKAaHCKOro
1CKa 0 BO3MelLeHWM yuepba, HaHECEHHOTO KaK pPe3y/ibTaT He3aKOHHbIX UM NPOTUBONPABHbIX AEHCTBUIA
npescTaBuTeneil rocysapcrsa B Poccum B KOHTEKCTe HapylweHui no Cratbe 2.

432 [pumaiinosc (Grimailovs) npomue /lameuu, »anoba Ne 6087/03, 25 uioHsa 2013, § 89; Tumogpeess!
(Timofejevi) npomue /lameuu, xanoba Ne 45393/04, 11 nekabps 2012, § 84.

433 Cm., Hanpumep, TaHace (Tdnase) npomue Mondasuu [BI1], anoba Ne 7/08, 27 anpens 2010, § 122.
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CyLLECTBOBATb Ha MOMEHT NoAaun 3aasaeHus. Eciv HoBoe M aKTyasibHOe CpeacTBo
BBOAMTCA B CTpaHe-yYacTHUUEe KOHBEHUMM Mocae noaaym Kanobbl, 3aaBUTENIO
06bI4HO He TpebyeTca ucyepnaTb 3TO HOBOE CPEACTBO. BaXKHbIM UCK/IOYEHMEM U3
aTOro obLiero npasuaa ABAAETCA Npoueaypa NUAOTHbIX peweHunii®®, HaueneHHasn
Ha MOBTOPAIOLLMECA C/ly4au U yKasbliBaloWMe, YTo “B AaHHON CTpaHe NpomncxoguT
CUCTEMHAsA UK CTPYKTYPHAA AUCOYHKLMA, KOTOPas AAET BO3SMOXHOCTb PaCCMOTPEHMA
aHanormMyHbIX Xanob B Cyape*®”. CneAcTBMEM MNUAOTHOIO MOCTAHOB/EHUA
MOXKeT ObITb peweHne Cyaa OTAO0KUTb MAKM “3aMOpPO3UTL” Aeno, oTHocAlleecA
K onpegeneHHoMy nepuoay BPeMeHM Mpu yCc/l0BUKM, YTO NPaBUTENbCTBO ByaeT
AencTBoBaTb 6bICTPO, YTO6bI BBECTM HOBblE BHYTPEHHEE CPeACcTBa NPaBoBOW 3aLLMTbI
B paMKax HaLMOHa/bHbIX Mep, HE0BXOANMMbIX A1 BbIHECEHMA NOCTaHOBAEHUA. Ecin
CPeACTBO NPaBOBOW 3aLLMTbI BBEAEHO M OKa3anoCb NOAXOAALMM, 3aMOPOMKEHHbIEe
anobbl NPU3HAIOTCA NPUEMIEMbIMU M 3aaBUTENM 06A3aHbl UCMOIb30BaTb 3TH
HOBble CpeacTBa.

CpepcTBo cunTaeTcs 3ddEKTUBHBIM, ECIM OHO cNOCOBHO 0becneynTb BO3MeLLEHNE
yuiepba 3asBUTENO B CBA3W C MPeANosaraeMblM HapyLUEHMEM NpaB YesoBeka*®.
Bonpoc 06 “apdeKTMBHOCTU” BHYTPEHHUX CPEACTB MNPaBOBOM 3aLLUTHI
paccMaTpuBAETCA HUMKE B OTAENbHbIX Pa3feniax no Yrol0BHbIM, FParKaaHCKUM U
aLMWHUCTPATMBHbIM CPEACTBAM 3aLLMUThI.

i. Cpedcmea npaeoeoii 3aujumel npedycmompeHHble Yy20/1068HbIM
npasom u y20/108HLIM MPOYUECCOM

Kak 6bi210 4eTKko yKkaszaHo Cygom no geny Akodueap (Akdivar) u dpyaue npomus
Typyuu*’, NpaBUIO UCHEPNAHUA BHYTPEHHUX CPeACTB NPaBOBOM 3aLLMTbl OCHOBAHO
Ha NpeAnonoXKeHUM, OTPaXKeHHOM B cTaTbe 13 KoHBeHLMK, 0 TOM, YTO 3ddeKTUBHbIE
cpeacTBa NPaBOBOM 3aLLMTbI MPOTUB HAPYLUEHUI, NPeaycMOTPEHHbIX KoHBEHL el
npas, AENUCTBUTENIbLHO UMEIOTCA B Ha/ZIMYMM B HALLMOHA/bHbIX NPaBOBbIX CUCTEMAX
CTpaH-y4acTHUL, KOHBEHLMU, HE 3aBUCUMO OT TOTO, KaKMM 06pa3oM MoOXKeHUA
KoHBEeHUMM 6blAN BKAOYEHbI B HalLLlMOHa/bHOE 3aKOHOAATe/NbCTBO. Takum
o0b6pasom, Bonpoc 3¢PeKTUBHOCTM CPeACcTB NPaBOBOM 3aLLMTbI, MPeAyCMOTPEHHbIX
YrO/IOBHbIM MPAaBOM B OTHOLLEHMM Kaiob O KeCTOKOM obpalleHnn, TeCHO CBA3aH
C MO3UTMBHbIMU 06A3aTeNbCTBAMM CTPAH-y4aCTHUL, MO cTaTbe 3 U cTaTbe 13 06

434 BpoHuoscku (Broniowski) npomue Moaswu [BI1], wanoba Ne 31443/96, 22 uioHa 2004. Cm. Takxe MNpasuio
61 PernamenTta Cyaa.

435 WHbOpMaLMOHHbIN 6lonneteHb: MUaoTHbIe nocTaHoBaeHus (okTabpsa 2013), c. 2, AOCTYNHO OH/AAWH:
<http://www.echr.coe.int/Pages/home.aspx?p=press/factsheets>.

436 Cm., Hanpumep, Philip Leach, Taking a Case to the European Court of Human Rights, 3-e usganue, Oxford
University Press, 2009, c. 395.

437 Axdueap (Akdivar) u dpyeue npomus Typyuu, xanoba Ne 21893/93, 16 ceHTabpa 1996, § 65.
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obecneuyeHnmn 3hpbEKTMBHOrO cpeacTBa NpaBoBoM 3aWwmTbI*3E. Kak oTMeyanoch Bbllue,
B KOHTEKCTE HapyLIeHW cTaTby 3, afleKBaTHOE BOCCTaHOB/IEHWE HAPYLIEHHOro
npasa nogpasymesaet nposeaeHue 3GPeKTMBHOro odurLmManbHOro pacciefoBaHms,
CnocobHOro NPMBECTU K YCTaHOBNEHUIO M HaKa3aHMIO BUHOBHbIX. B TO Bpema Kak
pag rapaHTMpoBaHHbIX KoHBeHUue npas u ceo604, MOr He BOWTU B HaLMOHaNbHOe
3aKOHOATeNbCTBO BCEX CTPaH-Y4aCTHUL,, }KeCTOKoe 0bpallieHMe CO CTOPOHbI areHTOB
rocyaapcrsa npeacrasaseT coboi MAK YyrosoBHOE NPecTynjieHne, oTandatoLLeecs
OT KecTokoro obpalleHnsa, NPUYMHEHHOrO YaCTHbIMM IMLEAMU, UAM cUMTaeTCs
OTArYaloLWMM 06CTOATENILCTBOM NPECTYMNNEeHU NPOTUB INYHOCTU B BONbLLIMHCTBE
cTpaH. Ha nepsblii B3rNA4, KaxeTcsa, YTO MeCTHOE 3aKOHOAaTeNbCTBO roCyAapCcTB-
4yneHoB KoHBeHUMM camo npeaycmaTpusaeT 3GGeKTUBHOE CPeaCcTBO 3aliuThbl
B OTHOLIEHMM Xanob o kecToKom obpalieHun, Kak TpebyeT Toro cratba 13
KoHBeHUuMKn. OgHaKo NPOCTOE Ha/MuMe HaLMOHA IbHbIX HOPM, MPeayCMaTPUBaoLWMX
YrONOBHYO OTBETCTBEHHOCTb 3a ECTOKoe obpalleHne, He ABNAETCA A0CTaTOUYHbIM,
M He rapaHTUpyeT XepTBam NpecTynneHui cpeacTsa NpaBoBoit 3alwmTbl. OaHOMN
n3 Hambonee pacnpocTpaHeHHbIXx npobnem ABNAETCA HeKe/laHWe OopraHos
CNeAcTBUA paccienoBatb 06BUHEHMA B XECTOKOM 06palleHUI CO CTOPOHbI areHToB
rocyaapctea®®. Mpu Taknx obCcToATENbCTBAX, OT 3aABuTesnel, 06paTUBLLMXCA C
»an1060M1 Ha ecToKoe 0bpalleHre B COOTBETCTBYHOLME OpraHbl CIEACTBUA, KOTOPbIE
OCTalOTCA NAaCCUBHbBIMM Nepes, IMLOM BblABUHYTbIX 0OBUHEHWI, OXKMUAAETCS, YTO OHU
nogaayT *anoby 8 Cya, Kak TONbKO MM CTaHET M3BECTHO O HE3PHEKTUBHOCTM AAHHOTO
CpefcTBa NpaBoBoOW 3aLmThl. HECMOCOBHOCTb NAN HEBO3MOXHOCTb 06paTUThes B CyA,
B TAKOM C/ly4ae MOXET NPMBECTU K 06bABNEHMIO Kanobbl HeNpremaeMoi B CBA3M
¢ HecobntoaeHMem npasunia O WeCTMMeCA4YHOM CpoKe* P,

Mpumepom HeahdEKTUBHbIX YroNOBHbIX MPOLEAYP, CBA3AHHbIX CO CTaTbéi 3
KoHBeHuuun asnsetca geno MeHmew (Mentes) u dpyeue npomus Typuyuu®*.
OHO KacaeTca YMbILW/IEHHOTO YHUUYTOXEHWUA AOMOB WM MMYLLECTBa 3aABUTENEN
coTpyaHMKamu cun 6e30MacHOCTM Ha tOro-BOCTOKe Typuuu, NMpaBUTENbCTBO
KOTopoi npegocTtasuao B Cya pas pelweHunii aMUHUCTPATUBHBIX CYA0B Typuuu.
B COOTBETCTBMM C AAaHHbIMU PELIEHUAMM UCTLbI MONYYMAM KOMMEHCALMo 3a
YHUUTONKEHME MX LOMOB M MMYLLECTBA B XO4Ee MpoLeaypbl, NPesycMOTPeHHON

438 Cm. HuKe pasgenb 6.2 u 10. Cm. Takxe Byndan (Buldan) npomus Typyuu (dec.) »ano6a Ne 28298/95, 4
nioHa 2002.

439 Cm., Hanpumep, Xawuee u Akaesa (Khashiyev and Akayeva) npomue Poccuu, »anobbl NeNe 57942/00
1 57045/00, 24 pespans 2005, § 145, 8 koTopom Cyz OTMETUA, YTO HECMOTPS Ha TO, YTO MECTHbIE CYAbI
YCTQHOBWUAM, YTO POACTBEHHUKMU MEPBOro 3aABUTENA OblIM YOUTbI BOEHHOCNYKALMMU U NPUCYAUNN
nepBoMYy 3aABUTE/NIO KOMMNEHCALIMIO MaTepranbHoro yuiepba, OHM, TeM He MeHee, He NPUBEK/IN BUHOBHbIX
K OTBETCTBEHHOCTU. B TOM e noctaHosneHun Cyp ycTaHOBUA HapyleHue CTaTb 3 KOHBEHLMM B CBA3U
C OTCYTCTBMEM TLLATENbHOTO M 3GPEKTUBHOTO paccnefoBaHUa YTBEPXKAEHUI 3aABUTENA O KECTOKOM
obpateHuum, cm. § 180.

440 [Ona panbHenwen nHdopmaumm cm. pasgen 2.5.2 (c).
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cTaTbeit 125 KOHCTMTYLMK, He NpedyCcMaTpuBatowWwein yCTaHOBAEHME TOro, YTO MUX
CO6CTBEHHOCTb BblN1a YHUUTOXMEHA YMbIWAEHHO. PaccMoTpeB AaHHble peLieHus,
Cya, ycTaHoBUA, YTO:

HEeCMoTpA Ha MaclwTabHoCTb I'Ip06/leMbI YHUYTOXEHUA cena, no Bcen BUANUMOCTH,

OTCYTCTBYIOT NpUMepPbl NPUCYKAEHUA KOMNEHCAaUMN B OTHOLWEHUN yTBep)K,ElEHl/IVI

O TOM, 4YTO UMYLLECTBO 6b1n0 YMbIWNEHHO YHUYTOXEHO COTPYAHUKamMWU CUn

6e30MacHOCTU MW B OTHOLIEHUM TOro, YTO OHU NpPUBNEKANUCH K yI'O.I'IOBHOﬁ

OTBETCTBEHHOCTM B CBA3U C TAKUMU yTBep)K,D,eHMHMMMZ.
CyZ, 3aK/04MB, YTO paccMaTpMBaemoe CPeacTBO NPaBOBOW 3aWMUTbI He BblIo
3bdEKTUBHBIM B Lensx KOHBEHLMMU, U3-32 HEPELEHUS BOMNPOCa O BUHOBHOCTY,
HenpuBe/ieYeHMsA K YrosIOBHOM OTBETCTBEHHOCTM M HEeHaKa3aHMA BMHOBHbIX 3a
YHUUTOXEHME MMYLLECTBA, OTKJOHW BO3PAXKEHUA NPaBUTEIbCTBA OTHOCUTENbHO
NpPUemaemocTu Kanobbi.

Opyrumu npumepamu, B KoTopbix Cya npusHan HesdpPeKTUBHbIMU YroNoBHbIE
npoueaypbl, ABAAETCA CEPUA POCCUMIACKMX Aen 06 ncuesHoBeHUU nogen B HeuHe
n UHrywetnn 8 nepmog ¢ 1999 no 2006 roa. Hanpumep, Cya paccmoTtpen obume
HEeAOCTaTKM YroNOBHOTO pacciaefoBaHna*® u mocTaHoBW/, YTO 3aABUTENAM HeT
HeobXoAMMOCTH UcHepnbiBaTb 3TK “BecnonesHbie”*** cpeacTsa NPaBoOBOM 3aWUThI,
OTMETMB TaKXKe “OTCYTCTBME KaKoro-nnbo nporpecca B Nl06OM U3 yronoBHbIX
paccnenoBaHUin Ha NPOTAMKEHUN MHOTUX 1eT*+”,

CyooMm TaKe paccmaTpuBanauCb Kanobbl HAa 4YpPe3MepHyl ANUTEeNbHOCTb
YroON0BHOrO pacciefoBaHus 6e3 noayyeHUs CyLecTBEHHbIX pesynbTaTos. o
TakMM Aenam oT NpaBMTeNbCTBA roCyAapcTBa-OTBETYMKA, KOTOPOe, KaK npasuo,
BO3pakaeT NPOTUB NPUEMNEMOCTU Kanobbl Ha OCHOBAHWUM TOrO, YTO 3aABUTENb He
[LOXKAaNCA 3aBEPLUEHMA NPOLEAYPbI CIEACTBUA, OKUAAETCA AOKA3biBaHME TOTO, YTO
paccnefioBaHWe NPOBOAMUTCA LOMKHbBIM 06Pa30oM, 1 YTO OHO CNOCO6HO BOCCTAHOBUTL

441 Menmew (Mentes) u dpyaue npomus Typyuu, xanoba Ne 23186/94, 28 Hosbps 1997.

442 Tam e, § 59.

443 BbifBNEHHble HELOCTAaTKU BKAIOYAKOT “3afi€PXKKM B OTKPbITUWM NPOM3BOACTBA MO AeNy WU B MPUHATUM
HeobX0AMMbIX LIAros; ANWUTENbHble Nepuoabl 6e34eicTBUA; HeCnoCO6HOCTb MPUHATL HeobXoanmMble
CNeACTBEHHbIE AEMCTBUA, HanpaB/JeHHble Ha BbIABAEHUE WM AONPOC BOEHHbLIX U OXPaHbl, KOTOpble
mMornu 6bl CBUAETENEM MW YHACTHUKOM MOXMLLEHWUA; HECNOCOBHOCTb NPUBAEYb BOEHHbIX NPOKYPOPOB
Aaxke Tam, rae 6bIN10 AOCTAaTOYHO [0KA3aTeNbCTB MPUYACTHOCTU BOEHHOCTYKALWMX B MPECTYNAeHUAX;
HEBO3MOKHOCTb NPOCAEAMUTb 3@ TPAHCMOPTHLIMU CPEACTBAMU, UX MPOUCXONKAEHUEM U MPOXOKAEHUEM
BOEHHbIX 6/I0KNOCTOB; 3ano34an0e NpeAocTaBaeHue CTaTyca KepTBbl POACTBEHHUKAM; U HECNOCOBHOCTb
obecneunTtb 06LLEeCTBEHHbIW KOHTPO/Ib MYTEM MHGOPMUPOBAHUA BANNKANLLNX POACTBEHHUKOB O BaXKHOCTU
CNeACTBEHHbIX AeMCTBUI M NPefOCTaBNEHWA UM AOCTYNA K pe3yabTaTam pacciefoBaHusa». Ac1axaHoea
(Aslakhanova) u dpyaue npomue Poccuu, anobsl NeNe 2944/06, 8300/07, 50184/07, 332/08 n 42509/10,
18 nekabps 2012, § 123.

444 Cm. Baxaesa (Vakhayeva) u apyrue npotus Poccuu, xkanoba Ne 1758/04, 29 oktabps 2009, § 157; LLlokkapoe
(Shokkarov) u dpyaue npomue Poccuu, »anoba Ne 41009/04, 3 masn 2011, § 107, Ymaposa (Umarova) u
dpyaue npomue Poccuu, xanoba Ne 25654/08, 31 uona 2012, § 94.

445  AHdues (Yandiyev) u dpyaue npomue Poccuu, sanobbl NeNe 34541/06, 43811/06 v 1578/07, 10 oktabpsa
2013, § 109.
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HapyweHHble Npasa 3assuTens. Hanpumep, B gene bamu (Bat) u dpyaue npomue
Typyuu, 3assmTenn obpatuamcs 8 Cya, Korga yronoBHoe paccaefoBaHvie npoTus
NOMIMLENCKMX, MOA03PEBaEMbIX B }KECTOKOM 06palLLeHMM C 3aABUTENAMM, BCE elle
NPOA0IKANOCH. [PUHMMAsA BO BHUMaHME TO, YTO JaHHOE Yro/I0BHOE pacc/iefoBaHue
NPOAONKANOCL HA MPOTAXKEHWM BOCbMMW JIeT, B TEYEHME KOTOPbIX BIACTU He
NPeanpPUHANM TaKMX BaXKHbIX CNEACTBEHHbIX AEWCTBUIA KaK HEMnocpeaCcTBEHHbIMN
BbI30B M 40MPOC 06BUHAEMbIX M CyAebHO-MeaMUMHCKan IKCnepTM3a 3assuTenei,
CyZ4 yKasan, 4To 3aaBMTENN BbINOAHWUAN 06A3aTeNbCTBO 06 McUepnaHUM CPeacTs
NPaBoBOW 3alWUTbl, U UM He CAeA0BaN0 XAATb OKOHYAHWUA CAEeACTBMA nepes,
obpalueHnem B Cya*e.

B cooTBeTCcTBMM C MpeueseHTHbIM npasBom Cyaa, HaiMuMe O4HUX COMHEHWW B
nepcrnekTUBe ycrnexa KOHKPETHOro CPeAcTBa NpPaBOBOW 3alMTbl HEAOCTAaTOYHO
4N 0CBOBOOXKAEHMA 3aABUTENA OT 06A3aHHOCTM MO ero ucyepnaHuno*’. PelweHune
Cyaa o npuemnemocTv no aeny nosdemup (Epézdemir) npomus Typyuu**® cnyskut
Xopownm npumepom. B gene dnosdemup (Epézdemir) peyb wna o6 youinctee myxa
3aABUTENbHMLLbI YETbIPbMSA CEIbCKUMM OXPaHHUKamu. Mocne nposeseHus cyaebHo-
MEeZAMLMHCKOTO BCKPbITUA TPYNa, TeNo 6bl10 NOXOPOoHeHO. CeMbsA ymepLuero He bbiia
NOCTaBNEHA B U3BECTHOCTb O CMEPTU I-Ha INO34eMMUPA, HECMOTPA Ha TOT GaKT, 4To
3aABUTENbHULA YXKE MPOUHPOPMMPOBANa NPOKypopa 06 MCYE3HOBEHMMU MYKA.
OpraHamu cneacTsma He 6bI10 NPEeANPUHATO HUKAKUX Mep AR pacciefoBaHUs
06cTOATENbCTB YOMIICTBA, HECMOTPSA HA COOTBETCTBYIOLLYIO NPEAYCMOTPEHHYIO
HaLMOHa/IbHbIM 3aKOHOLATeNIbCTBOM 06A3aHHOCTb. 3aABUTENbHMLLA CYyYallHO
y3Hasa 0 TOM, YTO e My3K Bbla1 YBUT OXpaHHWKaMK cena, v Nonpocuaa NPoKypopa
NPUB/EYb UX K YTOIOBHOM OTBETCTBEHHOCTU. Ee 3anpoc 6bin OTKNOHEH MPOKYPOPOM,
YKa3aBLIMM, Y4TO, HECMOTPA Ha TO, YTo GaKT ybuiicTBa ee MyKa OXpaHHUKaMu
YCTaHOB/IEH, HE NPEACTABAAETCA BO3MOMKHbIM YCTAHOBUTb, KTO UMEHHO U3 HUX CAeNan
CMepTeNbHbIN BbICTpe. 3aaBUTENbHULA HE BOCMO/1b30BaNacb BO3MOMKHOCTbIO
06>KanI0BaHUA peLLeHns NPoKypopa. BmecTo aToro oHa obpatunnack B CTpacbyprckuii
Cyn. B 3asBneHun Cyna o NpusHaHMK Kanobbl Henpuemnemoin Cya pewwun
60/1bLIMHCTBOM TFO/10COB, YTO, HECMOTPSA Ha TO, YTO PELLIEHME O HEMPUBIEYEHUM K
YroNI0BHOW OTBETCTBEHHOCTWN OXPAaHHWKOB CeNna NpeanonaraeT, YTo MPOKYPOPOM He
6b171M NPELNPUHATbI BO BHYUMAHME HOPMbl MECTHOTO 3aKOHOAATE/IbCTBA O FPYNNOBOM
COBepLIEHMM YONINCTBA, 3aABUTENBbHMULA MOTI/1a 06PATUTLCA C XKanoboli K cyabe, U,
Taknum obpasom, morna 6bl yAyyWwnTb NEPCNEKTUBbI YCNELWHOMO PAaCcCMOTPEHUSA

446 Bamu (Bati) u dpyaue npomusg Typyuu, kanobbl NeNe 33097/96 n 57834/00, 3 uioHa 2004, § 148. Ha
OCHOBaHWM AaHHbIX Hepo4veTos Cyf Takke ycTaHoBua HapyweHue CtaTtbn 13 KonseHumm.

447 Baiimcado (Whiteside) npomug CoeduHénHozo Koponescmaa, xanoba Ne 20357/92, PeweHune Komuccumn
oT 7 mapTa 1994.

448 Cm. 3nozdemup (Epbzdemir) npomue Typyuu (dec.), sxanoba Ne 57039/00, 31 aHsapsa 2002.
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csoero obpauweHua. Takum obpasom, no mHeHuto Cyga, 3asBMTE/bHULA He
NPOAEMOHCTPUPOBAa TOro, YTo Takoe 06xKanosaHue 6blN10 ANLWEHO LWAHCOB Ha
ycnex*,

B Tex cTpaHax, rae »Kectokoe 06pau.|,eHV|e ABNAETCA npecrtynneHnem u DaéT
OCHOBaHMA ANA BO3SHUKHOBEHUA Y BnacTen ex OfﬁCiO 06A3aHHOCTM NO nposegeHuto
paccnenoBaHMA He OO0XWUAOAACb cbopmaanoro 06pa|J.I,EHVIFI nocTtpagaswero, ot
nocneaHero moxet I'IOTpEGOBaTbCFI COTPYAHUYECTBO C BIACTAMMU, Hanpumep, npu
YCTaHOBNEHUNU NNYHOCTEN 1 MeCTOHaxoXgeHuna CBVILI,eTEI'IEI‘;I. Takum O6p330M,
nosegeHMe 3aasnTenAa Nnpn ncyepnaHMmM BHYTPEHHUX CPEeACTB I'IpaBOBOI;'I 3alunTbl
TaKXe MOXXET CbIrpaTb PO2b NPU PAaCCMOTPEHUN Cy,u,om AaHHOro Bonpoca.

ii. Cpedcmea npasosoli 3auwjumel, NpedycMompeHHbIe 2PAXOAHCKUM
U adMUHUCMPAMUBHbLIM NPAeom

B cBoem noctaHoBneHuM no aeny AcceHos (Assenov) u dpyaue npomue bonzapuu
CyL YCTaHOBWA, YTO 3aABUTENb MCYepnaa BCE MMEBLLUMECA B €r0 PACMOopAKEHUM
npeaycMOTPEHHbIe YroNI0BHbIM NPaBOM CPeACTBa MPaBOBOWM 3alMTbl, TaK Kak
OH MHOTO pa3 obpalanca B NPOKypaTypbl PasnyHbIX YPOBHENH ¢ nMpocbbamm
0 NpoBeAEeHMM MOSIHOTO YrO0BHOMO paccnefoBaHua OB6BUHEHMI B KECTOKOM
0b6paLLeHnn Co CTOPOHbI COTPYAHUKOB MOMMLMM, a TakKe Tpebosan npusiedb
BMHOBHbIX MOAMNLENCKMX K YTONOBHOM OTBETCTBEHHOCTM. MpY OTCYTCTBUM YTONOBHOO
paccnepoBaHua no ero obpalieHnam, oT 3aasuTens He Tpebosanoch obpalleHns K
APYrMM Mepam No BOCCTAHOB/IEHMIO HAPYLUEHHbIX NPaB, B TOM YMC/Ie MOCPEACTBOM
nojaumn Mcka o KomneHcauuu yuwep6a*°. Mpu dopMmmMpoBaHNM AaHHOIO BbIBOAA
CyL TaKXKe NpWHAA BO BHMMaHWe GaKT TOro, 4To, B COOTBETCTBMM C 6ONTapCKUM
3aKOHOM, A/A 33aABUTENA He MNPeACTaBAAeTCA BO3MOMHbIM MHUMLMUPOBATL
Yro/0BHOE Npecaeg0BaHne areHToB rocy4apcTaa Npu UCMONHEHUM UMK CTYKEBHbIX
o6asaHHoCTei. Cya yKkasan B naparpade 102 noctaHOBAEHUSA, YTO:

KOrZa y 4aCTHOrO IML,a UMEIOTCA OCHOBAHWA YTBEPXKAATb, YTO OHO BbII0 HE3aKOHHO 1 B
HapyLUeHWe CTaTby 3 NOABEPrHYTO XKECTOKOMY 06paLLEeHMIo CO CTOPOHbI NONLMN UK
LPYrux areHToB rocyAapcTsa, AaHHan HOPMa, B COYETaHUM ¢ 0bLweit 06a3aHHOCTbIO
rocyaapcTsa no cratbe 1 KoHBeHUMM “o6ecneunBaloT KaxAoMy, HAXOAALLEMYCA NoZ,
UX lopUCaMKLMen, npasa U ceoboabl, onpeaesieHHble B [...] KoHseHummn”, Tpebyet
nposeseHna 3GGeKTUBHOMO 0PULMANBHOTO paccnesoBaHuA. Takoe paccnesoBaHue,
TaK )Ke KaK 1 B C/lyyae Co CTaTbel 2, LO/IKHO BbITb CNOCOBHO NPUBECTU K YCTaHOBNEHMIO
1 HaKa3aHWIo BUHOBHbIX... [P OTCYTCTBUM AaHHbIX TpeGoBaHMIA, 3aNpeT NbITOK U
6ecyenoBeyHOro 1 YHUKatoLLEro OCTOMHCTBO 06paLLeHUs 1 HaKa3aHusA, HECMOTPA Ha

449 CpasHuTe ¢ sienom MnoxaH (ilhan) npomus Typyuu [BI1], ano6a Ne 22277/93, 27 nioHs 2000, § 63, B koTopom
opraHbl CIeACTBUA OCTABANNCh COBEPLUEHHO NAacCUBHBIMU NPU PaccNefoBaHNM 06CTOATENbCTB KECTOKOTo
obpalleHna congat ¢ 6patom 3asasuTens. bonbwas ManaTta, OTKAOHUB BO3PAXKEHUA NPABUTENbCTBA
OTHOCUTE/IbHO MPUEMIEMOCTU Aena, yKasana, YTo COOTBETCTBYIOLME BAACTU Bbln U3BELLEHbI O ero
CYLLHOCTW HaZNeXKaLMM 06pasom, U Ha HUX Nexana ex officio 06A3aHHOCTb NO NPOBEAEHMIO pacceA0BaHNA
06CTOATENLCTB KECTOKOro obpaleHus 6e3 nonyyeHns GopmanbHoM Kanobbl OT 3aABUTENS.

450 Cm. AcceHoe (Assenov) u Opyaue npomue bonzapuu, sxanoba Ne 24760/94, 28 ceHTabpa 1998, § 86.
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ero GpyHAaMEHTa/IbHYHO BaXKHOCTb, 6bl/1 6bl HeahHEKTUBHBIM, Uy areHTOB rocyAapcTaa

6bina 6bl BO3MOXHOCTb, MHOTAa NPaKTU4YeCKn 6e3HaKka3zaHHO HapywaTb npasa /1L,

HaXOAALMXCA MOA UX KOHTPOEM.
OTclofa cnepyeT, UTO B KOHTEKCTe anob no craTbe 3, rpaxpaHckue wam
aAMUHUCTPATUBHbIE MepPbl B OTHOLUEHUWN HE3AKOHHbIX AeNCTBUI, MPUNUCBIBAEMbIX
rocygapcTsy MAM ero areHtam, MOryT cuuTaTbCA 3PGdeKTUBHbIM CpPeacTBOM
TOrAa, Koraa Takoe cpeAcTBO CMOCOOHO YCTaHOBUTb 06CTOATENbCTBA KECTOKOro
ob6pallleHnA U NPUBECTU K YCTAHOBAEHMUIO UM HAKa3aHWIO BUHOBHbIX. [paxkaaHcKue
WA afMUHUCTPATUBHbIE Mepbl, HanpaB/ieHHble UCKAOYUTENbHO Ha BbiNAaTy
KOMMNEHCALMM, @ He Ha YCTaHOBNAEHME U HAaKa3aHWe BUHOBHbIX, He ByayT cumMTaTbCa
3bdEKTUBHBIMM CpeLCTBaMM NPABOBOM 3aLLUTbl B KOHTEKCTE Xanob 0 HapyLueHUAX
ctaTby 3 KoHBeHLMn*!. OgHaKo B NocneaHee Bpems cyaebHas npakTuKa NpusHana,
YTO aAMUHUCTPATUBHbIE cyebHble pa3bupaTenbcTsa, HanpaBAEHHbIE Ha AEHEXKHYI0
KOMMEHCaLMI0 32 HeHaajsexallme yCN0BUA COAEPNKAHUA Mo CTpaKel cTanu
abdeKTUBHbIM cpeacTBom* “B paMKax AMana3oHa BO3MOXHbIX CPeACTB NpaBoBoOW
3aWmnTbI”**3, Tem He meHee, OHU He MOTYT “CUMTaTbCA 3GDEKTUBHBIM MEXaHU3MOM,
CNocobHbIM BbICTPO MNONOKMTL KOHeL, TakoMy obpalleHno*”, Kak Toro Tpebyet
KoHseHuMA. Cya noAcHAET 3To cnefyowmnm obpasom:

B KOHTeKcTe Kanob Ha GecyenoBeyHble UK YHUMKAKOLWME AOCTOUHCTBO YCNOBUA
cofiepKaHus, [...] BO3MOXKHbI iBa TUMA NOMOLLY: YNyYLIEHWE MaTePHUanbHbIX YCN0BUI
COAEpPKAHUA NOA CTPAXKel, U KoMmneHcauma 3a ywepb uam ybbITKU, MONYHEHHbIE
BCNEACTBME TaKUX ycnoBuit. [**°] Ecau 3asABuUTeNb cofepiKanca B YCNOBUAX,
HapyLwawWwmx cTaTbio 3, BHYTPEHHWE CPEACTBA MPABOBOW 3aLWMTbl, cNocobHble
NONOXNTb KOHEL, MPOAO/IKAIOWMMCA HapyLEeHWAM ero npas, He Nozsepras ero
6ecyeNnoBeYHOMY MU YHUNKAKOLLEMY AOCTOMHCTBO 06PALLEHMIO, UMEIOT OTPOMHYIO
LleHHOCTb. OZHaKO, KaK TONbKO 3aABUTE/Ib NOKUHY/ OBBEKT, B KOTOPOM OH UM OHa
COAEPHKANMNUCL B HEAAEKBATHbLIX YCN0BMAX, OH NN OHA MMEKDT NPaBO Ha KOMMNeHCcauuto
3a y)Ke npousolweslume HapyweHua*ss,

451 Cm. Tene (Tepe) npomuse Typyuu (dec.), anoba Ne 31247/96, 22 sxsaps 2002; Awa (Yasa) npomus Typyuu,
»anoba Ne 22495/93, 2 ceHTabpa 1998, § 74.

452 Cm. Tumogpeessl (Timofejevi) npomus /lameuu, wanoba Ne 45393/04, 11 pgekabpsa 2012, § 69; MeHamc
(Ignats) npomus Jlameuu (dec.), »xanoba Ne 38494/05, 24 cenTabpsa 2013, § 112; Hopbepm Cukopcku
(Norbert Sikorski) npomus lMonbwu, »xano6a Ne 17599/05, 22 oktabps 2009, § 116; /lueHxapdm (Lienhardt)
npomue ®paryuu (dec.), xanoba N212139/10, 13 centabpsa 2011, Pxasanu (Rhazali) u dpyaue npomus
®paHyuu (dec.), xanoba Ne 37568/09, 10 anpena 2012.

453  AdeH Axmem (Aden Ahmed) npomue Manemel, skanoba Ne 55352/12, 23 utons 2013, § 58, ¢ OTCbINKOM K
neny 3 (Z) u dpyaue npomue CoeduHéHHozo Koponescmea [B], anoba Ne 29392/95, 10 mas 2001, § 109;
KuHaH (Keenan) npomues CoeduHéHHozo Koponescmea, wanoba Ne 27229/95, 3 anpens 2001, § 130, loa
u 0dpu 3dsapdc (Paul and Audrey Edwards) npomue CoeduHéHHozo Koponescmea, sxanoba Ne 46477/99,
14 mapra 2002, §§ 97-98.

454  AdeH Axmem (Aden Ahmed) npomus Mansmel, sxanoba Ne 55352, 23 utona 2013, § 59.

455 Cm. PomaH Kapacee (Roman Karasev) npomus Poccuu, »anoba Ne 30251/03, 25 Hosbps 2010, § 79, u
BerHedukmos (Benediktov) npomue Poccuu, »anoba Ne 106/02, 10 mas 2007, § 29.

456 AdeH Axmem (Aden Ahmed) npomue Mansmel, sxanoba Ne 55352, 23 utonsa 2013, § 57.
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ObpalleHuns B rocy1apCTBEHHbIE OpraHbl, yNOJHOMOYEHHbIE OCYLLECTBAATL HAA30P
3a obuelt NPaBOMEPHOCTbIO UCMONHEHUS BHYTPEHHWUX PELUEHWUI MO Yro/I0BHbIM
Lenam, Hanpumep, K TaKUM, Kak NPOKYpPop, MOTyT paccMaTpmnBaTbecs 3GHeKTUBHbIM
CPeACTBOM, TO/NIbKO €C/AM CTaTyC 3TOro MPOKypopa B PamKax BHYTPEHHEro
3aKOHOAATENbCTBA, NpeanaraeT “AoCTaToyHble rapaHTUM O HEe3aBUCMMOCTU U
6ecnpucTpacTHOCTU NPU PACCMOTPEHUN Kanobbl 3aaBuTens*””,

Mo Bonpocy coaepaHua nog, ctpaxeit, Cya NpU3HAET, UTO BHYTPEHHUe cpeacTea
NPaBOBOW 3aLUMTbI CYMTAIOTCA MCYEPNAHHBIMM, KOTLAA 3a4eprKaHHble 06palLatoTcs B
COOTBETCTBYIOLLME OPraHbl B MecTax inweHunsa ceobogbl. Hanpumep, no aeny MesbHuK
(Melnik) npomue YkpauHbi**8, 3aaBuUTeNb NOXKaN0OBaACA BPayy UCMPABUTENbHOTO
yypexaeHus, uyTo oH 3abonen Ty6epkynesom. Takum obpasom, BAacTu Golau
0CBelOM/IeHbl O COCTOAHMM 340P0BbA 3aABUTENA U UMEIU BO3MOMKHOCTb U3YYUTb
YC/IOBUA €ro CoAepyKaHua nog, ctpaskei. Cya Takke OTMeTUA, yTo npobaembl,
CBA3aHHbIE C YCNOBUAMM COAEPMKAHNA MOZ CTPANKEN U NpesnosaraemMbim OTCYyTCTBUEM
HagNexallein MeaMLUMHCKON MOMOLLM KAacaloTCA He TONIbKO CUTYaLMK 3aABUTENA, HO
HOCAT CMCTEMHbIN XapakTep*°. IToT ciyyait TakxKe nofuepKkusaeT BHUMaHue Cyaa
B NOC/NEAHMNE rOAbl K CTPYKTYPHbIM Npobaemam, Byab To npobaembl matepuanbHble
WAM npoueccyanbHblie, KoTopble TpebytoT 6onee 06WUX U NPOGUNAKTUYECKMX
CPeACTB, YemM B OTAE/bHbIX Cy4anx*®. MepenoaHeHHOCTb Tiopem obyc/ioBaeHa
CTPYKTYPHbIMM HEAOCTaTKaMM B HALMOHANbHOM CUCTEME YrONIOBHOTO NPaBOCYANS,
a CyllecTBylolWMe aAMUHUCTPATMBHbIE NPOLEAYPbl OCTAOTCA “TEOPETUYECKUMU U
WNIO30PHBIMM U He cnocobHbIMKM 06ecnednTb Bo3melLeHue yuepba B OTHOLWEHUM
¥Kanobbl 3anBUTENA*”.,

c) EcTb 1M HEO6XOAUMOCTb B UCHEPNAHUM FKCTPAOPANHAPHDBIX CPEACTB
NpaBoBO# 3aLWUTbI

Ecnu cpeficTBO NPaBOBOM 3aLLUMTbI HE ABAETCA MPAMO AOCTYMHbIM, OHO, KaK NpaBwo,
byaeT cumTaThCA “BbIXOAALLMM 33 PAMKM CTaHAAPTHOrO”, K “akcTpaopamHapHbim”
CpeACcTBOM NpaBoBOM 3awuTbl. Mo mHeHuto Cyna, TakMe cpeacTBa MpaBOBOW
3alUUTbl HE COOTBETCTBYIOT TpeboBaHMO “pocTynHocTN” U “adpdeKkTuBHOCTUN”
M NO3TOMYy He TpebyloT ucyepnaHua B uensax ctatbu 35 § 1 KoHBeHuuun*2,

457  Mepum (Merit) npomus YkpauHsl, xanoba Ne 66561/01, 30 mapta 2004, § 63; u Casos (Salov) npomus
YkpauHel, anoba Ne 65518/01, 6 cenTabpsa 2005, § 58.

458 MenbHuk (Melnik) npomue YkpauHsl, skanoba Ne 72286/01, 28 mapTa 2006.

459 Tam xe, § 70, c oTcbIIKOM K geny KanawHukoe (Kalashnikov) npomue Poccuu (dec.), sxano6a Ne 47095/99,
18 ceHTabps 2001.

460 Cm. Kokmeiw (Koktysh) npomue YkpauHel, sxanoba Ne 43707/07, 10 gekabps 2009, § 86.

461 Opuvoscku (Orchowski) npomue Monswu, xanoba Ne 17885/04, 22 oktabpsa 2009; Hop6epm Cukopcku
(Norbert Sikorski) npomus lNosswu, xanoba Ne 17599/05, nunoTHble pelwenus, 22 oktabpa 2009, §§ 111
1 121, cOOTBETCTBEHHO.

462 Mos Aneape3 (Moyd Alvarez) npomue WUcnanuu (dec.), skanoba Ne 44677/98, 23 Hosabpa 1999.
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Hanpumep, ecam focTyn K onpegeseHHOMy CPpeacTBy NPaBoBOM 3aLmUTbl 3aBUCUT
OT YCMOTPEeHMA NpeacTaBuTesieit BAacTu, TO Takoe CPeacTBO He ByaeT cumtaTben
LOCTYNHbIM*®, Tak, K npumepy, *Kanobbl B KOHCTUTYLMOHHbIN cya, UTanuu ¢ uenbto
ocrnapMBaHKUA COOTBETCTBMA HOPMATUMBHO-MNPABOBbIX aKTOB KOHCTUTYLMM CUMTAKOTCA
3KCTPaOpPAMHAPHbLIM CPEACTBOM MPABOBOM 3aLLMTbI, TaK KaK TONbKO Apyrue cyapl, a
He YacCTHble 1L MMEIOT NPaBo NepeaaBaTh Aea B KOHCTUTYLMOHHbIN cya. Takum
06pasom, JaHHOe CPeacTBO MPaBOBOM 3aLLMTbI HE ABAAETCA NPAMO AOCTYMHbIM
ANA YacTHbIX MUY, AHanormuHbim 06pasom, Kanobbl B MuHucTepcteo HOcTMumm
TypLMM Ha OTMEHY MM UCNPABAEHME PELLUEHWNIA MECTHbIX CYA,0B MM KaccaumoHHOro
Cyza Typumu MOryT nNogaBaTbCsA TOJIbKO MPOKYPOPaMM, @ HE YACTHbIMU ULAMMU.
Moatomy Cya nNpuwen K BbIBOAY, YTO TaKoe CPeACTBO NPaBOBOW 3aLMUTbI ABAAETCA
3KCTPaopANHAPHbLIM*®,

d) Ocobble ob6cToATenbCTBa

B noctaHoBneHuun no ageny Axkdueap (Akdivar) u dpyeue npomus Typyuu Cya
npusHan, 4to Hanuume “ocobbix obcToATENLCTB” MOXKET 0CBOHOAUTL 3aaBUTENA
OT BbINONHEHUA TpeboBaHMA 06 McYepnaHWW BHYTPEHHWUX CPELCTB MPaBOBOW
3alWmMTbI®®. Takue 06CTOATENbCTBA BO3HMKAIOT, KOTAa MECTHble BAACTU OCTAOTCA
COBEPLWEHHO NAacCMBHbIMW Nepes AULOM Cepbe3HblX O0OBUHEHWI areHToB
rocyfapcrea B HEHaA/IEKALLEM BbINONHEHUM CBOMX 06A3aHHOCTEW, Hanpumep, B
CUTyauMAX, KOTAa areHTbl ToCy1apCcTBa He MPOBENN PacC/ieJOBaHME NN HE OKas3anu
nomoLb*®”, nan Koraa oHM He BbINONHWAM pacnopsaMeHue cyaa’®®. bonee Toro, B
fene 06 YHUUTOXKEHWUM MMYLLECTBA 3afBUTENIEN TYPELKMMU cuiammn 6esonacHocTH,
Cya ycTaHoBMA, YTO 6e3pasnnumne, NPOAEMOHCTPUPOBAHHOE OPraHammn CNeacTBums
K Kanobam 3aABuTENEl, Hapady C AyWEBHbIM MOTPACEHWEM U YYBCTBOM
He3aLUMLLEHHOCTY 3as8BUTENEN NMOCNE YHUUTOXKEHWA UX JOMOB, NPeAcTaBaano coboi
ocobble 06cTOATENLCTBA, OCBOHOXKAAOWME UX OT 06583aTENLCTBA MO UCYEPNAHMIO
BHYTPEHHWUX CPeACTB NPaBoOBOM 3aLWMUTbI*,

Mo pagy gen, npu paccMoOTpeHUn KoTopbix Cya YyCTaHOBUA, YTO HasMume ocobbix
06cToATeNbCTB 0CBO6OXKAAN0 3aABUTENEN OT 06A3aHHOCTM UCHEPMAHUA BHYTPEHHUX
CpeacTB NpaBoBoi 3awuThl, Cya NOAYEPKHY/, YTO ero NoCTaHOB/IEHMA CBA3AHbI C
0cobbiMu 06CTOATENLCTBAMM AaHHbIX Aen. CyA yKasas, uTo faHHble NOCTaHOBIEHMA
He MOTYT MHTEPMNPeTMPOBATLCA KaK AEMOHCTPALMA TOro, YTO paccMaTpuBaloLLMecs

463 KyyepeHko (Kutcherenko) npomus Ykpaunsl (dec.), anoba Ne 41974/98, 4 man 1999.

464 UWmmobunuape Cagepu (Immobiliare Saffi) npomue Mmanuu [BI1], )ano6a Ne 22774/93, 28 utons 1999, § 42.

465 3apakony (Zarakolu) npomue Typyuu (dec.), ano6a Ne 37061/97, 5 aekabpa 2002.

466 Axdusap (Akdivar) u dpyeue npomus Typyuu, xanoba Ne 21893/93, 16 ceHTabpsa 1996.

467 CenmoyHu (Selmouni) npomue ®paryuu [B1], sxanoba Ne 25803/94, 28 uions 1999, § 76.

468 A. b. (A.B.) npomus HudepnaHdos, sanoba Ne 37328/97, 29 axsapsn 2002, §§ 69 n 73.

469 Cenbuyk u Ackep (Selcuk and Asker) npomue Typyuu, sanobbl NeNe 23184/94 and 23185/94, 24 anpensn
1998, §§ 70-71.
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cpeacTsa NPaBoBOM 3aLLMTbI B LLeNIOM HeahbEKTUBHbI Ha TEPPUTOPMM rocyaapcTBa-
OTBETYMKA, MAM TOro, 4To 3aABUTenn ocsoboskaatTca oT obsas3aTenbcrsa,
npeaycMOTPEHHOro cTaTbeit 35 KoHBeHLMM, 06 06paLeHnn K npeaycmMoTpeHHbIM
MECTHbIM 3aKOHOAATEe/IbCTBOM CpeacTBam NpasoBoi 3awuTbl’®. Bonee Toro,
no mHeHuto Cyaa, NPUMHATUE MM Ha pacCMOTpeHMe anob 6e3 nepsoHaYvanbHbIX
MonbITOK 06palLeHNa B MECTHbIE Cy/bl, BO3SMOXHO TO/NIbKO NPU UCKNOUUTENbHbIX
obcroaTenbcTax?’t.

CyL HEOLHOKPATHO MPU3HABaN B CBOMX MOCTAHOBAEHUAX, YTO NPW NMPUMEHEHUM
npasuaa o6 McYepnaHUM AOMKHO YYUTLIBATLCA TO, YTO OHO MPUMEHAEeTCA B
KOHTEKCTE MEXaHM3Ma 3alLMTbl MPaB YeNoBeKa, YUPEeKAEHHOro C COrNacua CTpaH-
YYaCTHUL, a TaKKe TO, YTO AaHHOEe NPaBWUAO AO/IKHO MPUMEHATLCA C HEKOTOPOW
cTeneHbto rM6KocTM 1 6e3 usanwHero dopmannama*’?. OgHako dakTom ocTaeTcs
TO, YTO Ha/IMUYME OGHUX COMHEHM B 3OHEKTUBHOCTU BHYTPEHHUX CPEACTB NPaBoBOM
3alMTbl HEe ocBOBOXKAAeT 3anBuTeNei OT 06A3aHHOCTM MUCHepnaTb BHYTPEHHUe
CpefcTBa NPaBOBOW 3aLWMTbI

e) CobnioaeHme npoueccyanbHbIX Tpe6oBaHU, NPeayCMOTPEHHbIX

HaLMOHaNbHbIM 3aKOHOAATENbCTBOM
Mpy wucyeprnaHMM BHYTPEHHUX CPEACTB NPaBOBOM 3aluMTbl OT 3asAsBuTenei
oxuaaerca cobnogeHne CoOOTBETCTBYIOLMX NPOLLeAYPHbIX MPaBUA HaLMOHAIbHOIO
3aKoHOAATeNbCTBA. TakMM o06pasom, Korga Kanoba OTKAOHEHa HaLMOHa/bHbIM
cynom 6e3 paccMOTPEHMA MO CYLECTBY, HaNpMMep B CBA3W C HApYLIEHWEeM CPOKOB
ee nogaun, Cya CYMTAET, YTO 3aBUTE/b HE BbINOHMA TpeboBaHMe 06 ucyepnaHum
BHYTPEHHMX CPeACTB NPaBOBOM 3aLUUTHI.

Tak¥Ke 414 Toro, 4Tobbl Kanoba bbina npusHaHa npuemnemoit, Cya TpebyeT, YTobbl
M3/10}KeHHbIe B Hel [,0BOAbl 6biM MO CYLLECTBY PACCMOTPEHbI B MECTHbIX cyaax?’s.
CcblnKa Ha cTaTby KOHBEHLMK He ABNSETCA CTPOro 06a3aTesIbHOM NP PacCMOTPEHNUM
»Kanobbl B X04e HALMOHANBbHOM MpoLeaypbl, MPU YCIOBUM, YTO CYLLECTBO Kanobbl
afleKBaTHbIM 06pa3om NpefoCcTaBieHO BHUMAHUIO MECTHbIX BnacTen*’*.

470 Tam xe, § 71. Cm. Takke Axkdueap (Akdivar)u dpyaue npomus Typyuu, anoba Ne 21893/93, 16 ceHTabpsa
1996, § 77.

471 Axdusap (Akdivar)u dpyaue npomue Typyuu, skanoba Ne 21893/93, 16 ceHTabpsa 1996, § 77.

472 Cm., Hanpumep, Aldep (Ayder) npomus Typyuu, xanoba Ne 23656/94, 8 aHsaps 2004, § 92.

473 Kapdom (Cardot) npomue ®parHyuu, »xanoba Ne 11069/84, 19 maprta 1991, § 34.

474  Cm., Hanpumep, XadcoH (Hudson) npomus 6eisweli tozocnasckol Pecriybnuku MakedoHuu (dec.), skanoba
Ne 67128/01, 24 mapta 2005, B KOTOPOM }Kanoba 3asABUTENA HA HAPYLUEHWE CTaTbk 3 KOHBEHLMM B CBA3M C
YCNOBUAMM €r0 CoAepKaHuA B Topbme 6bina ob6baBneHa Henpuemnemoi Cyaom 13-3a OTKasa 3aaBuTens
[0BECTU 3TU Kanobbl A0 CBEAEHUA HALMOHANbHbIX BAACTEN.
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f) 3aknounTenbHble KOMMeHTapuu

KaK onucaHo Bbiwe, 3a8BUTENN AO/KHbI MPOAEMOHCTPUPOBATL NPU 3aMNOHEHUMU
bopmynsapa xanobbl, 4TO OHM McYepnany BHYTPEHHWE CPeACTBa NPAaBOBOM 3aLWUTbI
W, 4TO NPU 3TOM OHM COBJIHOIN COOTBETCTBYIOLME BHYTPEHHME NpaBuaa Npoueaypbl
M COC/la/ICb B XOA4Ee MECTHOW mpoueaypbl Ha HapyweHWUa NpeaycMOTPEHHbIX
KoHBeHUMel npas.

B KOHTEKCTe CTaTbu 3, yCTaHOBUTbL COOTBETCTBYIOLLME BHYTPEHHE CPeACTBa NPaBoBoOM
3alUWTbI, BEPOATHO, JIerye, YeM Mo Ze/1lam O HapyLLeHMAX Apyrux ctatein KoHBeHUuu.
Kak yKasblBanochb Bbllle, HaMbonee NOAXOAALLMM CPEACTBOM MPABOBOM 3aLLMTbI MO
06BMHEHMAM B XXECTOKOM 06palLeHMM ABNAETCA Yro0BHOE pacc/ieoBaHmne, Tak Kak
OHO NpeAcTaBaneT cobol Hauny4LWmnin cnocob yCTaHOBAEHWA TOYHOCTU 06BUHEHWN, U
TEOPETUYECKM CNMOCOBHO NPUBECTM K YCTaHOBNEHMIO M HaKa3aHWIO BUHOBHbIX. bosiee
Toro, 1toboe peLleHne He B NoJib3y 3aABMTENSA, HaNPUMeEp, PeLleHne 0 NpeKpaLLeHnm
paccnenoBaHUs UK ONpaBAaHUE BUHOBHbIX B }KECTOKOM 06palLeHUM, LOMKHO ObITb
063KanoBaHO B yCTAHOB/IEHHbIE CPOKM, ECW 3TO NPEAYCMOTPEHO HaLMOHANbHbIM
3aKOHOAATeNbCTBOM. B CBA3M € 3TMM HEO6X0AMMO NOBTOPUTLCA, YTO B COOTBETCTBUM
c npeueaeHTHbIM npasom Cyaa, 04HOro COMHEHMA B MePCrneKTMBax ycnexa Toro uam
MHOTO BHYTPEHHEro cpeacTsa NpasoBOoM 3aLLMTbl HEAOCTAaTOYHO A1 0CBO6OKAEHMUSA
3anBuTENA OT 0653aTeNbCTBA MO UCYEPNAHUIO AAHHOTO CPEACTBA MPAaBOBOM 3aLLMTbI.

Ecnun 3asBMTENb HE MCYepnan BHYTPEHHWE CpeacTBa NPaBOBOW 3aLMTbI, OH UM
oHa 06A3aHbl U3N10KMTb B Gopmynape Kanobbl MPUUYMHBI, MO KOTOPbIM 3TO He
6b1710 caenaHo. Takne o6bACHEHMA MOTYT BKAKOYaTb, Hanpumep, GakT Toro, 4to
onpegesnieHHoe CPeACTBO NPaBOBOM 3alWMTLI yXKe paccmatpusanocb Cyaom no
APYromy ey C aHanornyHbiMu obcrtonaTensctBamu, M 6bino npusHaHo Cyzom
HeaddeKkTMBHbIM. C APYroi CTOPOHbI, €CM paccmaTpMBaemMoe CPeACTBO MoKa
He aHanusmposasocb CyLom, M ecin 3aABUTENb MOMAraeT, YTO OHO HecnocobHo
06ecneynTb BOCCTaHOBEHWE HapYLIEHHOTO NPaBa, TO OH UK OHa 06A3aHbl NPUBECTM
NpUMepbl peLleHnint MecTHbIX CYA4,0B, AEMOHCTPUPYIOLLME ero HeadheKTUBHOCTb. ITO
MOMKET BbITb CAeNaHO NYTEM AEMOHCTPALLMM TOTO, YTO AaHHOE CPeACTBO NPaBOBOM
3aLUMTbI YXKe MCNO/Ib30BaIOCh B MPOLLIOM NPY aHANOMMYHbIX 06CTOATENbCTBAX U He
nomorno.

Mpu Hanuumm N06bIX COMHEHUH B 3DDEKTUBHOCTM KOHKPETHOro CpeacTsa
NpPaBoBOM 3alMTbl 3aABUTENb, OL4HOBPEMEHHO C obpaweHnem B Cya, LOMKEH
paccMoTpeTb BO3MOMKHOCTb MCYEpnaHWA SAaHHOMO CPeACTBA NPaBoOBOW 3aLLMUThI.
M, HaKkoHeL,, HeoBXOAMMO OTMETUTb, YTO NPABK/IO UCYEPNaHWUA BaXKHbIM 06pasom
B3aMMOZENCTBYET C MPaBUIOM LWECTUMECAYHOrO CpoKa. o3Tomy 3anBUTENAM
peKoMeHAYeTCs 03HAKOMMUTLCA C pasgenom o6 mcyepnaHuMM CpeacTs NPaBoBOM
3alUMTbl BMECTE CO C/efyHoLLeit MaBoi, ONMCbIBatOLLEH NPaBUIO WECTUMECAYHOTO
CpOKa.
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2.2.5 CBoeBpemMeHHOCTb ¥Kanobbi (Ctatba 35 §1)

a) Wectu (yeTbipéx) -mecAYHbI nepuop,

CornacHo ctatbe 35 §1 “xkanoba gonkHa 6biTb nogaHa B Cyn B TeYeHMe WecTu
MecsLEeB Nocae AaTbl BbIHECEHUS HALMOHANbHLIMU OpraHaMy OKOHYATENbHOTO
peweHuna no geny”. CornacHo ctatbe 4 MNpoTokona Ne 15, ewé He BCTynuBLIEN B
CUANy, CioBa “B TeyeHue LWecTu mecaues” byayT 3ameHeHbl c1oBaMKn “B TeYeHUue
yeTbipex mecaueB”; YTO COKPATUT CPOK, B TEYEHUE KOTOoporo Byaylime 3asaButenn
CMOTYT 06paTUTLCA B CYA, [0 YETbIPEX MECALEB,

Llenbto NpaBumna Wectun (4eTbipEx) -MecAYHOro CpoKa, NpeayCcMOTPEHHOro cTaTbei
35§ 1, aBnsetca cnocobCcTBOBaHME NPaBOBOM onpeaesieHHOCTM NyTem obecnedyeHus
TOrO, YTO Aena pacCMmaTpuBakoTCA B Pa3yMHble CPOKU, N YTO npeablaywime peweHna
HE MOryT NOCTOAHHO OCI'IapVIBaTbCFIMS. B oTHOLIEHMM cTaTbh 3 Cy,u, TaKXe NoACHUA,
yToO:

C TEUEHMEM BPEMEHM, BOCMOMUHAHUA CBUAETENeN MOTYT NOTYCKHETb, CBUAETENN

MOTYT YMEPETb UM UCYE3HYTb, YIMKM MOTYT YCTAPETb UM NepecTaThb CyLWecTBoBaTh,

CHU3WTCA BO3MOXHOCTb NPOBECTM 3bdeKTUBHOE pacciefloBaHWe; U COBCTBEHHOE

paccnefosaHue v pelweHmve Cyaa MOXKET BbITb JIMLLEHO 3HAYMMOCTU U 3GGEKTUBHOCTU.

CootBeTcTBeHHO, Cya MpuWlen K BbiBOAY, Y4TO NO Aenam 06 MCcYe3HOBEeHMAX

3aABUTENIAM He CreAyeT A0Nro *KAaaTb A0 npuesaa B CTpacbypr, ogHako npekae

OHU JO/IKHbI NPEACTaBUTb HAANEXKaluMe [OKa3aTeNbCTBa M MHULMATUBLI, M NoAaTb

anobbl 6e3 HeonpaBAaHHOM 3a4ePKKNC,
*anoba gonxkHa 6bITb NOAAHA B Cy/ B TeyeHMe WecTu (YeTbipéx) mecAues ¢ AaThbl
BblHECEHNA HAUNOHA/IbHbIMMN OpPraHamm OKOHYaTe/IbHOToO BHYTPEHHErNO pelweHunAa
no geny. lWectn (4eTbipéx) -MmecsaUHbIV Nepuoa, HaunHaeTtcs ¢: 1) aatbl nybanMyHOro
BbIHECEHMSA PELLEHNA HAaLMOHa/IbHbIM CyA0M B YCTHOM dopme?’’; 2) aaTbl opopmaeHus
NMNCbMEHHOTIO0 pelleHnA, eC/i 3aABUTENIb UMEET NPaBOo Ha BOCTDE6OBaTb TaKOBOE478;
unv 3) aathl, Koraa peweHune 6blJ10 OKOHYaTeNbHO BbIHECEHO U nognucaHo’®. Ecim
BHYTPEHHMeE CpeAcTBa NPaBOBOM 3aLWMUTbI HE OCTYMHbI, WeCTU (Y4eTbIPEX) -MecAYHbIN
nepunoa Ha4ynMHaeTcA C MOMEHTa MHUMAEHTA NN aKTa O KOTOpPOM 3aasnaeTca*e,
Koraa BHyTpeHHWe cpeacTBa NPaBOBOM 3alLLMTbl OKa3biBaloTCA HE3IDPEKTUBHbIMY,
nepunog Ha4ynHaeTcaA C MOMEeHTa, KOoraa 3aABUTENb Y3HA/1 UIU O0/1XKEH 6bin Y3HaTb,

475 BapHaea (Varnava) u dpyeue npomus Typyuu [Bl1], xanobbl NeNe 16064/90, 16065/90, 16066/90,
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 n 16073/90, 18 ceHTtabps 2009, § 156, u Boskep
(Walker) npomue CoeduHéHHoz20 Koponescmea (dec.), skanoba Ne 34979/97, 25 axsapsa 2000.

476 beppu (Berry) u dpyaue npomue CoeduHéHHozo Koponeecmea (dec.), ®anobbl NeNe 19064/07, 31588/09
1 38619/09, 16 okTabps 2012, § 65.

477 Jlosepudxc (Loveridge) npomue CoeduHéHHoz2o Koponeecmsa (dec.), wanoba Ne 39641/98, 23 oktabps
2001.

478 Bopm (Worm) npomue Aecmpuu, skanoba Ne 2714/93, 29 asrycTa 1997, §§ 32—33.
479 Mana4enac (Papachelas) npomue peyuu [BI1], ano6a Ne 31423/96, 25 mapta 1999, § 30.
480 Bauy (Vayi¢) npomus Typyuu (dec.), xanoba Ne 18078/02, 28 uioHs 2005.
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YTO CpeaCTBa NPaBOBOM 3alWMTbl HeIGHEKTUBHBIL, A ANAWMXCA CUTYALMIA LLeCTH
(ueTbIpéx) -mecAYHbIN Neprog He HaumHaeT paboTaTb, MOKa AaHHbIE CUTYyaLMM He
NPeKpaTaATCA, HO }anoba MOKeT BbITb NOAaHa 40 OKOHYAHMA ANALWENCA CUTyaumm.

[aToli nogaun 3aasneHus B Cya ABNAETCA gaTa NOYTOBOrO WTamna Ha KoHBepTe*®?,
Mo cocToAHMio Ha AaHBapb 2014 ropga, wectu (YeTbIPEéX) -MecAYHbIM nepuos
OTCYMTbIBAETCSA, TO/IbKO €C/IM OTNpaB/eHa 3anosHeHHaa ¢opma Kanobbl. OgHOro
BBOAHOMO NMCbMa Tenepb HeZocTaTouHo. Kpome Toro, Cya 6onblie He NPUHUMAET
’anobbl, oTnpaB/ieHHble Mo ¢aKkcy. LlecTn (YeTblpéx) -MecauHblit nepuoa, TakKe
BK/HOYAET BbIXOAHblIE M MpPa3gHWYHbIE AHW; HAanpuMep, ecan AaTOW Hayana
LeCTMMECAYHOro nepuoaa asnaetca 1 AHBaps, *asnoba fonKHa ObITb NogaHa 4o
1 niona.

b) AaTta nogauum »kanobbi

Mpasuno 47 (6) PernameHTa Cyfa npefycMaTpUBAET, YTO AAaTON NOAAUM Kanobbl
ABNAeTcA gata noytosoro wremnens. C aveapa 2014 roga 6bina BBeAeHa HoBaA
dopma anobbl U BCTYNUAW B CUNY HEKOTOPbIE HOBbIE KPUTEPUM NPeaoCTaBAeHUA
nHpopmaummn. OHKM BKAOYAOT B cebsa TpeboBaHME O TOM, YTO MHPOpMmaLms,
copepKawanca B dopmynape Kanobbl “AonkHa O6biITb AOCTAaTOYHOM, YTOObI
nossonutb Cyay onpeaenvTb xapakTep U macwTabbl kanobbl, He nNpuberasa K
APYrMM JOKYMeHTaM”, a Take HoBoe TpeboBaHME MaKCMManbHOro KoaM4yecTsa
[LONONHUTENbHBIX GaKTUYECKMX UM NPABOBbIX akToB B 20 cTpaHuu*3. Heobxoavnmo
TaKKe MMeTb B BUAY, YTO TO/IbKO OCHOBHbIE }anobbl, CBOeBpeMeHHO NoAaHHble B
Cya, cUMTalOTCA CBOEBPEMEHHO NpeacTaBAeHHbIMKU; 6onee nos3gHWe 3aAaBaeHuUA
paccmaTpuBatoTcA*®), TONbKO ecnuM OHW ABAAIOTCA KOHKPETHbIMM acneKTamu
W3HaYaNbHbIX }anob, NoAaHHbIX B CPOK.

TaKKe HeobX0AMMO NOAYEPKHYTb, YTO MPABUIO LLECTH (YETbIPEX) -MECAYHOTO CPOKA,
COBMECTHO C MPaBW/IOM WMCYepPnaHUA BHYTPEHHUX CPeAcTB NPaBOBOMN 3almTh,
ABNAETCA, KaK NPaBWao, Haubonee YacTbiM OCHOBAHWEM AN HENpUemIemocTu
’anob; Cyn npumeHsaeT ero no cobCTBEHHOW MHUULMATMBE*®, He3aBUCUMO OT
NoMKenaHui rocynapcTBa-oTBETUNKAE,

c) Hauano wectu (4eTbipéx) -mecAYHOro CpoKa

MpaBnno wectn (4eTbiPEX) -MECAYHOrO CPOKAa TECHO CBA3AaHO C MPaBUIOM
ncyepnaHunsa BHYTPEHHUX CPEACTB NPaBOBOM 3aLMThI, ¥ HAYaNo WecTH (YeTbipéx)

481 bBynym u Asy3 (Bulut and Yavuz) npomus Typyuu (dec.), sxanoba Ne 73065/01, 28 mas 2002.

482 ApcnaH (Arslan) npomue Typyuu (dec.), sxanoba Ne 36747/02, 21 Hoa6ps 2002.

483 paswno 47 2 (a) u (b) PernamenTa Cyaa (1 aHBaps 2014).

484 Pu4apo Poli AnnaH (Richard Roy Allan) npomus CoeduHéHHozo Koponeacmea (dec.), anoba Ne 48539/99,
28 aBrycra 2001.

485 Como Canyes (Soto Sanchez) npomue WUcnaxuu (dec.), sxanoba Ne 66990/01, 20 masn 2003.

486 Boskep (Walker) npomue CoeduHéHHo20 Koponescmea (dec), anoba Ne 34979/97, 25 ansapa 2000.
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-MeCcAYHOro nepmMoaa 3aBMUCUT OT HaNMYUA UAN OTCYTCTBUA BHYTPEHHUX CPEACTB
npasoBoi 3awwmTbl. Kak npasuno, »anoba AoKHa 6biTb nogaHa B Cya B TeYeHue
wecTn (4eTblpéx) mecaLes nocne AaTbl BbIHECEHUA HALMOHaNbHbIMU OpraHamm
OKOHYaTeNbHOrO pelleHus no aeny*®’. OgHaKo pasinuma B NPaKTUKE HaUMOHa IbHbIX
CYA0B CTPaH-y4YacTHML, KOHBEHLMK, U AaXKe Pasanums B NPAKTUKE MEXK Ay MECTHbIMMU
CyAiamMu B OHOM CTpaHe-y4acTHULE CAeNaNn HEBO3MOXHbIM eauHOe NpUMEHEHMNE
[AHHOrO Npasuaa Mo Ka)AoMy Aesy, U NpuBean K Tomy, 4to Komuccusa u
Cyn, paspaboTtanu cnegytolme npasuaa ero NpUMeHeHUa B 3aBUCUMOCTM OT
paccmaTprMBaemMoro cueHapus.

i. Mpu Haau4yuu eHympeHHUx cpedcme npaeosoii 3aujumel

LWectn (4eTblpéx) -MecsYHbIA Mepuoj HauyMHaeTcs nociae Aatbl Ny6AUYHOro
OrnalweHuns peleHns, T.e. CAeAYOWNA 32 3TUM AeHb ABAAETCA NepBbiM AHEM
nepropga*®. OpHako ecnu y 3asaBuTens ectb ex officio npaBo Ha nosnydyeHue
NMUCbMEHHOW KOMUM OKOHYATE/IbHOrO BHYTPEHHEro peLleHus, WecTn (YeTbipéx)
-MEeCAYHbIN CPOK HAuYMHAEeTCsA C AaTbl ero BPy4YeHWs B MUCbMEHHOM BuAae*d,
HEe3aBMCUMMO OT TOT0, 6bI/10 I OHO Nepes, 3TUM, NOAHOCTLIO UM YAaCTUYHO, NYBANYHO
ornaweHo*®, Kak yKkasblBasioCh Bbllle, O4HUM M3 OCHOBOMOMAraloLWmMX NPUHLMNOB
[LaHHOTO NPaBuna ABAAETCA Pas3peLleHMe NOTEHLMAbHbIM 3a8BUTENSM CCbIIaTbCA B
nosHOM 06beme Ha MOTMBUPOBKY PeLLeHNA MECTHOTO CyAa Npu NOArOTOBKeE »Kasobbl
ans obpauweHna B Ctpacbypr. O4eBMAHO, YTO 3a8BUTE/Ib CMOKET CAenaThb 310 6osee
rPamMOTHO, €C/IM OH UM OHA MOJYYUAN MUCBMEHHYIO KOMMUIO PELLIEHWS.

Ecnv HauMoHabHOE 3aKOHOAATENbCTBO HE NMPeayCMaTPMBAET YCTHOMO OralleHuns
AN BPYYEHMA 3aABUTENO MUCbMEHHOW KOMWM pelleHusa, UAW eCn 3TO He
NPaKTUKYeTCA MECTHbIMU CyAaMu, HECMOTPA Ha Ha/lu4YMe B 3aKOHOAaTe/NbCTBe
COOTBETCTBYHOLWMX HOpM*?, Cya ByaeT paccmaTpuBaTb B KayecTBe TOYKM OoTcyeTa
ATy BbIHECEHMA OKOHYATE/IbHOrO PELLIeHNA Cyaa U ero nognucaHna, T.e. Aaty, Koraa
CTOPOHbI UM UX 3aKOHHbIE NPeACTaBUTENIN TOYHO MOI/IN Y3HaTb O €ro CoAepMKaHum*2,

487 Mpw pacyeTe WECTUMECAYHOTO CPOKA, HEOBXOAMMO NPUHUMATL BO BHUMAHWE 06BACHEHUA, U3N0XKEHHbIE
HWXe B pasgene iii; Bpema, NoTpayeHHoe Ha UcHepnaHue BHYTPEHHUX CPeACTB NPaBOBOM 3alUUTbl MOXET
NPUBECTU K HECOBNIOAEHMIO WECTUMECAYHOTO CPOKa.

488 Jlosepudxc (Loveridge) npomue CoeduHéHHoz2o Koponeacmaa (dec.), wanoba Ne 39641/98, 23 oktabps
2001.

489 Bopm (Worm) npomue Aecmpuu, skanoba Ne 22714/93, 29 asrycra 1997, §§ 32-33.

490 Bopm (Worm)npomue Aecmpuu, »anoba Ne 22714/93, Pewenune Kommccum ot 27 Hoabpa 1995.

491 Takasa cutyauma cywectsyeT B Typuuu, rae npurosopbl Konnernn no YronosHbim [enam KaccaumoHHoro
Cyaa He BpYy4aloTCA MOACYAMMbBIM, HECMOTPA Ha TO, YTO 3TO YETKO MPeAyCMOTPEHO HALMOHANbHLIM
3aKoHOAATeNbCTBOM; CM. KapanaH (Caralan) npomue Typyuu (dec.), wanoba Ne 27529/95, 14 Hoabpa 2002.

492 ana4enac (Papachelas) npomue peyuu [BI1], xano6a Ne 31423/96, 25 mapta 1999, § 30.
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ii. Mpu omcymcmeuu eHympeHHuUx cpedcme npaeosoii 3aujumel

B cny4anx, Korga BHYTpeHHMe cpeacTBa MPaBoOBOM 3alMTbl OTCYTCTBYIOT, OT
3a8BUTENA OXKMAAETCA, YTO OH /M OHA MOAACT XKanoby B TeueHMe WecTu (4eTbipéx)
MecaLeB nocsie cobbiTha UaM AeincTeus, no GpakTy KOTOPOro nogaetcs anoba.
Cypa 3asBuA, uto: “Korga ¢ camoro Havasna M3BeCTHO, YTo 3pdeKTMBHOE CPeacTBO
NpaBoBOI 3aLLMTbl HEAOCTYMHO 3a8BUTENIO, CPOK HAYMHAETCA C AaTbl aKTa UAN Mep,
Ha KoTopble NoAAETCA Kanoba, Uau ¢ 4aTbl, KOr4a CTaHOBUTCA M3BECTHO 06 aKTe nau
€ro nocneacTBuUAxX U yuepbe, HaHecEHHOM 3aaBuTento*®”. Hanpumep, 3asBuTtesnsb,
KaNyoLWMINCca Ha ANMTENbHOCTb NPEeABaPUTENbHOTO 3aKNOUYeHUA, ABAAOWerocs
3aKOHHbIM MO MECTHOMY 3aKOHOAATEeNbCTBY, AO/IKEH MoAaTb Xanoby, camoe
nosgHee, B TeYeHMe Wectu (4eTblpéx) mecsaues nocne AaTbl 0CBOGOXKAEHMUSA, TaK
KaK OH MM OHa He MOTyT OCMnapuBaTb 3aKOHHOCTb COAEPKaHMA MO CTPaXKel nepeg,
MECTHbIMM BAacTAMMK*®*, Kpome Toro, y 3asBUTeNss UMEETC BO3MOMKHOCTb NoAaTh
TaKy'o Xanoby elle 40 0CBOBOKAEHMA.

AHanorMyHbiM 06pasom, eC/M 3aABUTENb YTBEPKAAET, UTO MMEIOLLMECA BHYTPEHHME
cpeacTBa NPaBOBOM 3aWUTbl HEIPODEKTUBHbLI MU, YTO CYLLECTBYIOT 0CObble
06CcTOATENbCTBA, OCBOOOXKAAOLLME €0 UM €€ OT 06A3aHHOCTM MO UX UCYEPMNAHUIO,
3aABUTe/Ib AO/IKEH NOAATH Kanoby B TeyeHue wecTu (Y4eTbipéx) mecsues nocne
cob6bITUA, N0 GaKTy KOTOPOro NoaaeTcs *Kanoba, UK AaTbl, KOr4a emy UK el cTano
BMepBble U3BECTHO O HEIDEKTUBHOCTUN BHYTPEHHUX CPEeACTB MPaBOBOM 3aLLUUTbI UK
HaN4YMKM 0cobbIx 0BCTOATENLCTB.

iii. Ecnu sHympeHHue cpedcmea npasoeoli 3awjumsl OKa3aauco
HeaghgheKmueHbIMU

CNOMKHOCTM BO3HWMKAIOT NMPU ONpeseneHnn Havana WecTu (4eTbipéx) -MecayHoro
CPOKa Mo Aenam, B KOTOPbIX MECTHbIE OpraHbl BAACTU OCTAOTCA MACCUBHLIMM Moce
nonyyYeHus »anob Ha KecTokoe obpalieHWe, UAKW YroNoBHOe paccnefoBaHue
HaLMOHaNbHbIX BNAacTei NPOBOAMUTCA B TeYeHWe AAUTEeNbHOro Nepruosa BpemeHu
6e3 cywecTBeHHbIX pe3ynstatos. Mo mHeHuto Cyaa, ecnn BHYTPEHHWe cpeacTsa
NPaBoOBOM 3alMuTbl, K KOTOPbIM Npuber 3asBuUTeNb, afAeKBaTHbl B TEOPUU, HO C
TeyeHnem BpeMeHM OKazanuncb HeadbGeKTUBHbIMM Ha NPAKTUKe, TO 3asBUTeNb Bosee
He 06A3aH MX ncyepnbiBaTb*>. B 3TOM c/yyae, WecTu (YeTblpEéX) -MeCcAYHbIN CPOK
MCUMCNAETCA C MOMEHTA, KOT4a 3asaBMTE/0 CTAHOBUTCSA M3BECTHO, YTO CPeACTBO
HeabdeKTUBHO*®. CNOXKHOCTbIO ANA 3aaBUTeNA ABAAETCA onpenesieHne Toro

493 [fleHHuc (Dennis) u dpyaue npomus CoeduHéHHo20 Koponeecmaa (dec.), skanoba Ne 76573/01, 2 uionsa 2002.

494 Cm., Hanpumep, Bauy (Vayic) npomue Typyuu (dec.), skanoba Ne 18078/02, 28 utoHa 2005. Cm. Takke
“Onswmecs cutyauun” B pasgene iv Huxe.

495 Muxees (Mikheyev) npomue Poccuu, wanoba Ne 77617/01, 22 aHsapsa 2006, § 86.

496 HOpuii Bonkos (Yuriy Volkov) npomus YkpauHsl, anoba Ne 45872/06, 19 nekabps 2013, § 77.

146



YACTb Il: Kak O6patutbes B cya ¢ xanoboit

MOMEHTa BpeMeHM, KOrZia CTAHOBUTCA OYEBUAHbIM, YTO CPEACTBO MPABOBOW 3aLLMUTbI
“HeaddeKTUBHO” B LEensax, NpesycmMoTpeHHbIX KOHBEHLMEN.

Cyn 06bABUT Kanoby Henpuemnemon B CBA3M C HecobaogeHMEM npaBuaa o
WwecTn (YeTblpéx) -MecayHOM CPOKe, eC/IN YCTAHOBMT, YTO 3asABUTENb MPOLO/INKAN
obpalaTbcA K BHYTPEHHMM CpeacTBaM NPaBOBOM 3aluTbl B TeyeHue Honee, yem
WwecTu (4eTbipéx) mecaues, NOCAE TOTO, Kak EMY WU e AOMKHO ObIJI0 CTaTb ACHBIM
TO, YTO AaHHOe CpPeACTBO NPAaBOBOM 3aWMTbl HeaPPeKTUBHO. U3 paga noAaHHbIX
npotus Typuun xanob cnepyet, HaNpPMMep, YTO 3aABUTENN He AOMKHbI Hbinn
AOXMAATbCA pe3ynbTaToB Yro/0BHOMO pacc/iefoBaHUA, XapakTepusosasLlueroca
JONrMMK nepuofdamu 6e34eilcTBUA CO CTOPOHbI OPraHoB cneacTBuA. TaK, no
aeny byaym u Asy3 (Bulut and Yavuz) npomus Typuyuu, 06 ybuiictee 29 untonn
1994 ropa myxa 1 oTua 3aABUTeNel NMLamm, 4eNCTBOBaBLWMMM NPU NOALEPIKKe
rocyzapcTBa, 3aABUTENM YKa3auM B Kanobe, nogaHHoM 1 mapta 2001 roga, YTo OHU
MHOro pa3 obpalannce B NPOKypaTypy ANA noayvyeHna nHbopmauun. B kaxkaom
oTBETe roBOPUAOCb O TOM, YTO HUKTO MOKAa He Obln NMpuUB/AEYEH K Yron0BHOWM
oTBeTcTBeHHOCTU. MocneaHee obpalleHne K opraHam cneacTsma Bbi1o caenaHo
26 okTAbps 2000 roga, v Ux BHOBb NPOMHGOPMMPOBAN O TOM, YTO HUKTO He Bbin
npvB/ieYeH K OTBETCTBEHHOCTM 33 YOUINCTBO. 3aABUTENIN YTBEPKAAN, UTO MECTHblEe
BN1ACTU, NO KpaliHel mepe, GopManbHO, NPOBOAUAN paccneaoBaHue ybuinctsea, u
3TO paccnefoBaHWe, B COOTBETCTBMM €O cTaTbelt 102 YronosHoro Kogekca Typuum,
MOI/10 MPOAOAKATbCA B TeueHue 20 neT nocne ybuiicTea. 3aaBUTeNn yTBEPKAANM,
YTO MO UX AeNy LIECTUMECAYHbIM CPOK HE MPUMEHAETCA, TaK KaK MECTHOro peLleHus O
NPeKpaLLEHUN CeACTBUA NPUHATO He 6bin0. Cya OTKNOHUA faHHble LOBOAbI, YKa3as,
YTO 3aABUTENIAM C/1Ie0Bas0 NPOAEMOHCTPMPOBATL BONbLIYID cTapaTesibHOCTb U
MHULMATUBY MO OTCAEKMBAHUIO NpoLeaypbl PAacCAefoBaHWUA, U €C/U, KaK OHU
YTBEPKAAIOT, UM He 6bl10 N3BECTHO 0 HeapPeKTUBHOCTH pacceloBaHMA [0 OKTAGPA
2000 roga, To 3TO NPOM30LLO MO UX COBCTBEHHOW HeBpeskHOCTU.

M Haobopor, no aeny 30eapdc (Edwards) npomus CoeduHéHHo20 Koponescmeaa*®®,
Cya, pewwus, 4To CO CTOPOHbI 3afBUTENEN BbINO Pa3yMHbIM OXWAATb B TeYeHUue
[LONIFOr0 BPEMEHMU, Pe3ynbTaToB pacc/iefoBaHUA 06CTOATENIbCTB CMEPTU UX CbiHa,
npovcweawen B Topbme 29 Hosbpa 1994 roaa HecmoTps Ha To, YTO B A@HHOM
aene nepepg nogayen *Kanobbl 3aABUTENM Kaann 6onee 4-x net, Cya pewwun, 4yto
TaKoe oXKugaHue 6bia10 onpasaaHHbIM. Ecav 6bl 3a8BUTENN PeLLUIM NOAATb Kanoby
8o nybnaukaumm Otyeta o PaccnefoBaHuu, To Torga ux anoba o HapyleHun
npoueaypHbIX U MaTepuanbHbIX acnekToB cTatbu 2 KoHsBeHuMu 6bina bbl, ckopee
BCEro, NpU3HaHa npexaespemeHHon*>,

497 Byaym u Asy3 (Bulut and Yavuz) npomus Typyuu (dec.), xanoba Ne 73065/01, 28 mas 2002.
498 3dsapdc (Edwards) npomue CoeduHéHHo20 Koponescmea (dec.), anoba Ne 46477/99, 7 niona 2001.
499 Tam xe.
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Cya, npuwien K aHanorMyHomy BbiBoay no aeny Joesnemykaes (Dovletukayev) u
Opyaue npomus Poccuu®®. 3T0 feN10 OCHOBAHO Ha Xanobe 6U3KUX POACTBEHHNKOB
NATU MY>KYMH, KOTOPbIe AKOObI BblIM NOXMLEHbI areHTaMK rocyaapcTea B YeyHe
W YbM Tena BNocneAcTBUnN Bbliv 06HAPYXKEeHbI MPU Pas3IMYHbIX 0BCTOATENbCTBAX; A
OAMH U3 MOXWULLEHHbIX TaK U He bbln HangeH. Cya noapobHoO paccmoTpen *Kanoby
M NOCTaHOBUA:

npoBeAeHWE 3aABUTENAMMU PACCNELOBAHWUNA MO KaKAOMY W3 YrONIOBHbIX Aen

06yCﬂaBﬂMBaeTCH He uxBocnpuatTnem cpeacrs HpaBOBOﬁ 3alUTbl KaK Head)d)EKTMBHbIX,

a, CKOpee, UX OXKMAAHMEM, YTO BAACTU, NO COBCTBEHHOW MHULMATUBE, NPEAOCTaBAT

nm a,ﬂ,eKBaTHblﬁ oTBeT Ha ux 3asaBneHua. OHu npeaocTaBaAnn cneactseHHbIm

opraHam CBOeBPEMEHHbIE U [OCTAaTOYHO NOAPOBHbIE OTYETHI O MOXMLLEHWUAX CBOUX

POACTBEHHUKOB, MOMOrasan B NOUCKe CBVI,CI,eTeﬂeFI N APpYyrux A40OKa3aTeNbCTB U B nosiHoW

Mepe COTpyAHUYanu B APYyrux oTHoweHusx. [*°'] Takum obpa3om, oHU UMenn Bce

OCHOBaHMA NonaraTb Ha p.aaneHLuee pa3suTHUe paccienoBaHuA. |_|03TOMy Henb3Aa

CKa3aTb, YTO OHM HE CMOTN MOKa3aTb HeOGXOAVIMyIO OCMOTPUTENIbHOCTb, A0XNAAACH

OKOH4YaHWMA paccnenoBaHua, 4YTObbI NOJIy4YnUTb pe3ynbTraT. [502] Takum o6paaoM, CY,CI,

CYMTAET, YTO 3aABUTE/IN CAENAJ BCE, YTO MOXKHO, YTOBbI MOMOYb BAACTAM®®.
Kpome TOro, mMoryT cyliecTBoBaTb 06CTOATENbCTBA, NPU KOTOPbIX 3asBUTENb
coMHeBaeTcA B 3GPEKTUBHOCTU TOFO UM MHOTO BHYTPEHHEFO CpeacTBa NPaBoOBOM
3aWmThI eLe Ao obpalleHuns K Hemy. Bpems, noTpayeHHOe Ha ncyepnaHue cpeacTsa
NpaBoOBOM 3alMTbl, KOTOPOE, B COOTBETCTBUM C NpeLefeHTHbIM npasom Cyaa,
CYNTAETCA IKCTPAOPAMHAPHbBIM, U MO3TOMY MOXKET HE MOoAEeNKaTb UCYEpPMaHUIo,
MOXKET NMPUBECTU K TOMY, YTO Kasoba byaeT npusHaHa Henpuemiemon 13-3a
HecobntoaeHUsA npaBuaa O wecTumecayHom cpoke. Cyh yCTaHOBMA Mo Aeny
bepodseHuwsunu (Berdzenishvili) npomuse Poccuu, 4To 0bpalieHns B MecCTHble
cy4bl UV Apyrve opraHbl BAACTU € Npocbboit 0 HOBOM PaccMOTPEHUN Aena, Uam
QHaANOrMYHble 3KCTPAOPANHAPHbIE CPeACTBA NPAaBOBOW 3aLUMTbl, KaK NPaBuUao, He
npuHumatotcs CyLom BO BHMMaHMe B Lensax ctatbM 35 KoHeeHuuu. Mpoueaypoi,
KoTopan bbina npusHaHa Cyaom aKCTpaopAuHapHoW no geny bepdseHuwsuau
(Berdzenishvili),aABnanocb paccMoTpeHWe npuroBopa cyaa BbilecTosAwen
WHCTaHUMEN, KOTOpOEe MO0 BbITb MPOBEAEHO NOCAE BCTYN/IEHMA MPUFOBOPA B CUAY,
OaXKe yepes HeCKoNbKo neT. Cya NocynTa, YTo ecin PacCMOTPEHME NpUroBopa cyaa
BbILIECTOALWEN MHCTAHUMEN ABNSANOCH Obl NMOANENKALWMM UCHEPMAHUIO CPEACTBOM
NpPaBOBOM 3aLMTbI, TO BO3HMKLUAA B CBA3M C 3TUM HeomnpeaeeHHOCTb caenana bbl
NpPaBU/IO LECTUMECAYHOIO CPOKa HeaelcTBMUTeNbHbIM. B cBeTe aToro, Cya pewwn,

500 Josnemykaes (Dovletukayev) u dpyzue npomue Poccuu, xanobbl NeNe 7821/07, 10937/10, 14046/10 u
32782/10, 24 oktabpsa 2013.

501 Cyg sblgennn atn dakTbl U3 gena Hacupxaesa (Nasirkhayeva) npomue Poccuu (dec.), ano6a Ne 1721/07,
31 masn 2011, B KOTOPOM 3aBUTENb MNOAAN XKaN0bY CyCTA WeCTb NeT Noc/ie CobbITUIA.

502 CMm. C COOTBETCTBYWOLWMUMU U3MeHeHUAMK, Abyesa (Abuyeva) u Opyaue npomue Poccuu, »anoba Ne
27065/05, 2 pekabpa 2010, § 179.

503 Josenemykaes (Dovletukayev)u dpyzue npomue Poccuu, sanobbl NeNe 7821/07, 10937/10, 14046/10 u
32782/10, 24 oktabpa 2013, §§ 181-182.
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YTO 3aBUTE/b, KOTOPbI 06paTUACA 3a NepecMoTpom npurosopa BepxosHoro Cyaa,
OOJIKeH 6bin nogathb Xanoby B Ctpacbyprckuii Cyn B TeYEHME LWECTU MecALEB C
MOMEHTa BbIHECEHUS AaHHOro Npurosopa®.

Takum obpasom, oyesBuaHo, yto Cya npumeHsAeT “NpaBuMno LIECTU MecAues
aBTOHOMHO ¥ B COOTBETCTBMM C GaKTamMMu B KaXKAOM OTAE/bHOM ciyyae, 4To6bl
obecneunTtb 3pPeKTUBHOE OCYLLLECTB/IEHME NPaBa Ha UHANBUAYANbHYIO Xanoby®*>”,
Kpome Toro, TpyaHo paspaboTtaTb oblime yKa3aHWaA, U3 KOTOPbIX NOTEHLMANbHbIN
3a8BUTENIb MOYKET U3B/1EYb M0JIb3y BO BPEMS MCHEPMNAHNA COMHUTENbHOIO CPeACTBa
npasoBoi 3awmTbl. Cya TaKkKe “BO3aeprKasnca OT yKasaHMA KOHKPETHOro CPoKa,
Korga paccinefoBaHMe MOXKET CYMTATbCA HeIDPEKTUBHbBIM B LLeNAX OLLeHKMU AaThl
Hayana WecTMMecsaYyHoro cpoka. OnpegeneHvie Takoro cpoka Cyfom 3aBUCUT OT
06CTOATENIbCTB KaKAO0ro Aesa v Apyrux GakTopos, TaKMX KaK ycepame u uHTepec,
nposiBneHHble 3aasuTenamm®®”, Tem He meHee, Cya NoAacHMA obLime CTaHAaPThI,
B Aefnax 06 UCYEe3HOBEHUM WU CMEPTH, a UMEHHO: “POACTBEHHUKM 3asBUTENA
OONXKHbI NPUHMMATL Mepbl A8 OTCAEXKMBAHWA Mporpecca CAeACTBUA, UAK
OTCYTCTBMA TaKOBOTO, Y CBOEBPEMEHHO MOAaBaTb Kanobbl, KaK TO/IbKO OHM Y3HAIOT
06 oTcyTcTBUKM 3ddEeKTUBHOrO paccnenoBaHuns yronosHoro aena’®””. Cya takwke
“BO3[epKaNca OT YKa3aHMA KOHKPETHOro CpoOKa, Koraa paccinefioBaHue MoKeT
cumnTaTbcs HeadHEKTUBHbBIM B LiEIAX OLLEHKM 4aTbl Hauana WeCcTUMECAYHOro CPOKa.
OnpegeneHune Takoro cpoka Cyaom 3aBUCUT OT 0BCTOATENLCTB KaxKAOro Aena v
ApYyrux GakTopoB, TaKMX KaK ycepane 1 uHTepec, Npose/eHHble 3asBuTenammn®’”,

iv. Anawueca cumyayuu
LlecTumecauHblil nepuvos He HauuMHaeTcs, ecaun Kanoba Ha HapyweHue
KOHBEHLMM BbITEKAET M3 A/AWENCA CUTyaunm, MOHATUA 4aBHO NPU3HAHHOIO B
topucnpyaeHummn®®. Mo aeny BapHasa (Varnava) u dpyaue npomus Typuyuu Cya,
YKasan, uto “npu ANAWEMCA HapyLeHUY BPeMEHHOE OrpaHUYeHMe HaunHaeT Teub

504 bepdseHuwsunu (Berdzenishvili) npomue Poccuu (dec.), anoba Ne 31697/03, 29 aHsaps 2004.

505 ®epHaHOec-MonuHa (Fernandez-Molina) u dpyaue npomus McnaHuu (dec.), wanoba Ne 64359/01, 8
OKTAGpA 2002.

506 [Josnemykaes (Dovletukayev) u dpyaue npomus Poccuu, »anobbl NeNe 7821/07, 10937/10, 14046/10 n
32782/10, 24 oktabpa 2013, § 178.

507 Byaym u Asy3 (Bulut and Yavuz) npomue Typyuu (dec.), »xano6a Ne 73065/01, 28 mas 2002. Cm. TakKe
baiipam u Mundupum (Bayram and Yildirim) npomuse Typyuu (dec.), sxano6a Ne 38587/97, 29 axsaps 2002
[mena, kacarowmecsa cmepTeit xepTs], IpeH (Eren) u dpyaue npomus Typyuu (dec.), wanoba Ne 42428/98, 4
niona 2002, v f0uak u Kapaunu (Ugak and Kargili) u dpyaue npomus Typyuu (dec.), %ano6bi NeNe 75527/01
1 11837/02, 28 mapta 2006 [gena, Kacatowmecs ucyesHoBeHui].

508 Josenemykaes (Dovletukayev)u dpyzue npomue Poccuu, wanobbl NeNe 7821/07, 10937/10, 14046/10 u
32782/10, 24 oktabps 2013, § 178.

509 Cm., Hanpumep, Aepomekcum Xennac C.A. (Agrotexim Hellas S.A.) u dpyaue npomus peyuu, xanoba No
14807/89, PeweHue Komuceum ot 12 despana 1992; Kore (Cone) npomue PymbiHuu, xanoba Ne 35935/02,
24 nioHs 2008, § 22.
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3aHOBO KaXAblil 4€Hb, M Wb TOrAA, KOf4a CUTyaumMa NpeKpaLlaeTcs, HaynHaeTcn
OTCYET LWEeCTUMECAYHOro CPpoKa®?”,

MpuMepbl AALLMXCA CUTYaLMIA MO CTaTbe 3 COOTBETCTBYHOT CUTYyaLMAM, BK/IHOUAOLLMM
HEOCYLLEeCTBNEHHbIE PACTMOPANKEHUA O BbICbIIKE, KOr4a 3asBUTENb MPOAOJIKAN
HaXoAMTbCA B CTPaHe, a rocy4apcTBo Mo-MpexHemMy HamepeBasioch ero BbicaaTh’,
a TaK»Ke HaCMNbCTBEHHOEe NcuyesHoBeHMe ! 1 3aKIoyeHne Noa cTpaxy°,

Takue cuTyauum ABNAKOTCA ONALWMMUCA U3-32 OTCYTCTBMA BHYTPEHHUX CPeacTs
NpPaBoOBOW 3alLMTbI, CMOCOBHbLIX MONOXKUTb UM KOHEL, UAU HesDDEeKTUBHOCTHU
MMEIOLWMXCA CPeACTB 3amnTbl. M3 3TOro cneayet, YTO NPaBMAO WECTUMECAYHOTO
CpOKa He HauyMHaeT AeNCcTBOBATb A0 TexX Mop, MOKa CUTyauuAa He 3aBepLunTCA.
KaK yKa3blBasoCb paHee, 3TO He 03HaYaeT, YTo Kanoba He MOXKeT bbITb NogaHa B
Cya, pO OKOHYaHMA cuTyauuun. Hanpumep, geno AccaHudse (Assanidze) npomus
lpy3uu®'* o NPOAOMKAOWEMCA COAEPIKAHUN 3aABUTENA NOL CTPAXKeN, HecmoTpsA
Ha onpaBAaTenbHbI npurosop BepxosHoro Cyaa Mpy3uum ot 29 aHBapa 2001 roaa
M Ha pacnopseHWe AAaHHOro Cy4a O ero Hesamea/UTeNbHOM OCBOBOXKAEHMM,
AEeMOHCTpUpYeT abcypAHOCTb CUTYaL MK, Mpu KoTopoi Cya oxkuaan bl oT 3asBUTENEN
NPOAOMKEHUA UX CTPAAAHUN B TEYEHME HEOMNPEAENEHHOIO BPEMEHU A0 TOrO KakK
emy uau e byaeT paspelweHo nNoaatb Kanoby B Ctpacbypr. Mo geny AccaHuose
(Assanidze), Bonblana ManaTta Cyaa NnoAcHWAA, YTO:

coflep)KaHue noj CTpaXel Ha HeonpeAeneHHbIn M Henpeackasyemblit

nepuoa spemeHun, 6e3 060CHOBaHWA TAaKOro COAEPMKAaHMA 0COBbIMU HOpMamu

3aKoHOoZaTenbCTBa UK cy,u,e6Horo peweHnAa, He COOTBeTCTBYeT npuHuuny

IOPUAMYECKO OnpeaeneHHOCTH [...], ABAAETCA NPOM3BOAbHLIM M NPOTUBOPEYUT

OCHOBONOJIAraWmMm NpuHUMNam BepXOBEHCTBA NpaBa.
MpuHAB BO BHMMaHWe GaKT TOro, 4TO Ha MOMEHT BbIHECEHMA MOCTAHOBAEHMSA
Cypa 24 mapta 2004 ropa, 3aaBUTEND BCE €LLe HAXOAM/CA B THOPbME, U “y4ynTbIBaA
0cobble 06CTOATENBCTBA AE€/1a U CPOYHYO HEOBXOAMMOCTb NPEKPALLEHNA AAHHOTO
HapyweHna*™”Cya NOCTaHOBWA, YTO TOCYAAPCTBO-OTBETYMK 06A3aHO 6biNo
obecneynTb CKOpelLee 0CBOOOXKAEHNE 3aABUTENS.

C y4eTom BbILIECKA3aHHOTO, B Ae/aX O NPUHYAUTENbHOM UcYesHoBeHUU, Cya no-
npexHemy TpebyeT OT POACTBEHHWKOB MCYE3HYBLIMX WL, NOAaBaTb Kanoby “He

510 BapHasa (Varnava) u dpyaue npomus Typyuu, »anobbl NeNe 16064/90, 16064/90, 16065/90, 16066/90,
16068/90, 16069/90,16070/90, 16071/90, 16072/90 1 16073/90, 10 aHsaps 2008, §159.

511 [1.3. (P.Z.) u dpyaue npomus LUgeyuu (dec.), xanoba No 68194/19, 29 mas 2012, § 34.

512 BapHasa (Varnava) u dpyaue npomus Typyuu, xanobbl NeNe 16064/90, 16064/90, 16065/90, 16066/90,
16068/90, 16069/90,16070/90, 16071/90, 16072/90 n 16073/90, 10 saHBaps 2008, §§ 116-118.

513 Mumes (Mitev) npomue boneapuu (dec.), anoba Ne 40063/98, 30 sHsaps 2003.

514 AccaHudse (Assanidze) npomus py3uu [61], »xanoba Ne 71503/01, 8 anpens 2004, § 175.

515 Tam xe, § 203.
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6onee yem yepes HECKO/NbKO NeT nocne UHUMAeHTa®®”, Kpome Toro, no ciy4ato
MCYE3HOBEHMA NPOBOAUANCL BHYTPEHHUE paccnefoBaHns, POACTBEHHUKN MOTyT
XAaTb Ha HECKOJIbKO NeT JO0AblUe, MOKA HageX4a Ha Nporpecc npoMs3BoACTBa No
[eny B HaUMOHaNbHbIX CyAax He ucYesHeT. ECM ¢ MOMeHTa MCYe3HOBEHUA NPOLLIO
60s1ee AeCATU NET, 3aABUTENN SO/IKHbI OKA3aTb, YTO 32 3TO BPEMSA B PacC/ieA0BaHMM
6b1/IM LOCTUTHYTbI HEKOTOPbIE yCrexu, 4To6bl ONpPaBAbIBaTb 3a4EPKKM MPpK nogade
»anobol B CTpacbypro?’.

d) 3aknwuutenbHble KOMMEHTapUKn

3assutenu obsszaHbl obecneunts Cyg MHbOPMaUME, KOTOPas MOMONKET emy
YCTaHOBUTb, COBOAEHO M UMM NPABUO LWECTU (YeTbIPEX) -MeCAYHOro CpokKa.
HenpegnocrasneHune Tako MHOOPMALMM MOKET NMPUBECTU K OO BABIEHUIO KaNobbl
Henpuemaemoii. Mo yKaszaHHOM NpUYMHe 3aABUTENAM PEKOMEHAYETCS NPUNOKNUTD
K Kanobe ¢oToKONMUIO KOHBEpTa C pa3bopuyMBbIM MOYTOBLIM LITEMMENEM, B
KOTOPOM 6bl10 OTNPaBAEHO OKOHYATEe/IbHOE PEeLleHUe WU APYTroi LOKYMEHT,
OEMOHCTPUPYIOLWMIA 4aTy NOMYYEHUA OKOHYATENIbHOTO PELLEHMA MECTHOTO CyAa.

Mpu HaMYUN COMHEH U B 3DDEKTUBHOCTM BHYTPEHHErO CPEeACTBA MPAaBOBOM 3aLLMTbI
Heob6X0AMMO NPOKOHCYNLTUPOBATLCSA C PELLEHUAMM 1 NOCTAHOBAEHUAMMN Komumccum
1 Cyaa, v BbIACHUTb, PaCCMaTPMBAIOCh I UMM A@aHHOE CPeACTBO NPABOBOM 3aLLMThI.
LpyrMmun BO3MOMKHbIMU LEeNCTBUAMM ABASIOTCA NOAAYA Kanobbl O4HOBPEMEHHO
C “cyeprnaHMem COMHUTENbHbIX BHYTPEHHWUX CPEACTB NPABOBOW 3aLLMUTbI, U
nHdopmmposaHme Cyaa o xoae AaHHOro npouecca. O4eBUAHO, YTO €C/IM 3TO CPEACTBO
NpPaBoOBOM 3alLMTbl UCYEPTNAHO A0 PAacCMOTpeHus Kanobbl Cynom, Cya OoNKeH
6bITb NponHbOpMMpOBaH 06 Ucxoae aena gnsa Toro, YtTobbl N3bexaTb NPU3HaAHUA
Kanobbl Henpuemnemoln Ha OCHOBAHWWM HeucyepnaHuusa. C ApPyrol CTOPOHbI,
ecnn Cya pacCMOTpUT Kanoby A0 McyepnaHus BHYTPEHHEro cpeacTsa npaBoBoOM
3alLMTbl ¥ 06BABUT ee HeNPUEMIEMON B CBA3M C HEMCYEPNAHUEM MMEHHO AAHHOTO
cpeacTBa NPaBOBOW 3alMTbI, 3aBUTENIb MOKET NOAATb HOBYIO *Kanoby, KaK TONbKO
OH WM OHa MCYepnatoT AAaHHOEe CPEACTBO, TaK KaK NoNyYeHHOE MECTHOE pelleHune
byaeT cumTaTbcA HOBOM MHbOPMaLMel No Aeny B 3HAYEHUU, NPeayCMOTPEHHOM
ctatbelt 35 § 2 (b) KoHBeHuun. Ecam 3asButenb cobmpaetca noaaTs *Kanoby nocne
ncyepnaHua COMHUTENbHOTO CPeACTBA NPAaBOBOM 3aLmuThbl, U ecan Cya BnocaeacTBmm
PEeLUNT, YTO CPeACTBO NPaABOBOM 3aLLUTbI ObINO AENCTBUTENbHO HEIPPEKTUBHBIM U
He TpebyLlWmnM ncyepnaHmsa, Kanoba MoxKeT 6biTb 06bABNEHA HENPUEMIEMON
n3-3a HecoboaeHMA NpaBuia O LWECTUMECAYHOM CpoKe, 6e3 npesocTaBieHus
3anABMTE/II0 BO3MOXKHOCTM NOAATb HOBYIO }Kanoby Ha OCHOBaHMU TeX e haKTUYEeCKmX
obcToaTenbcTB. Mpoueaypa cuepnaHusa BHYTPEHHMX CPeACTB NMPABOBOM 3alLuUThbl,

516 BapHasa (Varnava) u dpyzue npomue Typyuu [BI1], skanobbl NeNe 16064/90, 16065/90, 16066/90,
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 1 16073/90, 18 cenTabps 2009, § 166.
517 Tam xe.
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Kak 6bl HM Bblna comHUTENbHA ee 3PPEKTUBHOCTb, HapsaAy C nogayen Xanobbl
B Cya, TakXe NUKBUAMPYET PUCK TOro, YTO BPEMEHHble CPOKM MCMO/Ib30BaHUA
CpeACTB NPaBOBOW 3aLLMTbI HA HALLMOHAIbHOM YPOBHe ByayT nponyLieHsl, ecnun Cya,
NOCYMTAET, YTO AAHHOE CPEACTBO 3aLUUTLI BCE XKe NOANEXUT UCYEPMAHMIO.

2.2.6 “HapgnexKaw,an 060cHOBaHHOCTL” }anobbl (CtaTtba 35 § 3)

a) O6wme 3ameyaHus

~n

anoba aBnserca Hagaexawmm obpasom “obocHoBaHHOM”, ecan Cya CUMTAET, YTO
OHa npezacTaBaseT coboit noasexallee pacCMOTPEHUIo Aeno. KoHuenuus ceA3aHa
¢ npobnemoit “Hebe30CHOBATENbHOM *anobbl” O HapyLWeHMN NpaB YenoBeKa B
COOTBETCTBUM CcO cTaTbeit 13 KoHBeHuun®®. Ecnu »kanoba Ha nepsblil B3MNAA He
COAEPKUT HapyLleHna KOHBEHLMK, TaK KaK 1) 06BUHEHMSA LOCTAaTOYHbIM 06pa3om
He NoATBEPXKAAITCA LOKA3aTeIbCTBAMM (MPeaNoKeHHbIMU B popmynsape xanobbl);
unu 2) xanoba, Aaxe ecnu U NOATBEPKAEHA [LOKa3aTeNIbCTBaMu, He noanagaet
nog, fencrene npefycMoTpeHHbIx KOHBEHLMEW NpaB, HanpuMep, eciv KecToKoe
obpalleHre, 0 KOTOPOM rOBOPUTCA B *Kanobe, He JOCTUINIO YPOBHA KECTOKOCTH,
npegacTasastolero coboit HapyLeHne cTaTbu 3, TO Takas *Kanoba byaeT ocTaBieHa
6e3 paccMoTpeHUs No CyLEecTBY Kak “ABHO HEOBOCHOBaHHaA".

B cooTBeTcTBMM co cTaTbel 35 § 3 KoHBeHuun, Cya moxkeT 06bsaBUTb Nt06YIO
WHAWBUAYANbHYIO Kanoby Henpuemnemoi, ecnm OH nocyuTaeT ee “ABHO
HeobocHoBaHHOW”. anobbl MoOryT 06bABAATLCA HEMPUEMAEMbIMU Ha AAHHOM
OCHOBaHUWN KomuteTamu UAM egUHONNYHBIMU CyabAMM, T.e. 6e3 KOMMYHUKaLUn
’Kanob rocyfapcTBy-0TBETUMKY U 6e3 POpManbHOro peLleHus, a NPOCTbIM MUCbMOM
3aaBuUTeNt0, UK Manatamu, a B UCKNHOUMTENbHbIX Caydasax bonbloi Manatoir®?®,

YKanobbl, cBA3AHHbIE C HAPYLIEHUAMM CcTaTbW 3, AO/KHbI ObiTb, BO-NEPBbLIX,
NOATBEpP)KAEHbl TAaKMMWM [0Ka3aTeNbCTBAMM KECTOKOro obpalieHus Kak
MeAMLMHCKME CNpaBKM, NOKa3aHWA CBUAETeNeN, 3anucu O 3agep’KaHuu uam
COAEpPXKaHMM Mo, CTPaXKen, NPOTOKObI cyAebHOro 3acefiaHus, Kanobbl B MECTHblEe
opraHbl BAacTh U tobble gpyrue OKYMEHTbI, 4EMOHCTPUPYIOWME, YTO UMENI0 MECTO
6bITb }KecToKoe obpalleHue, U To, YTO XKanobbl U COOTBETCTBYHOLLME A0KA3aTENbCTBA
NpeaoCcTaBAANIUCL BHUMAHUIO MECTHbIX BAacTeil. BO-BTOPbIX, 3aABUTENN LO/IKHbI
NPOAEMOHCTPMPOBATL, YTO AypPHOE obpalleHne Bbl1I0 A4OCTaTOUYHO KECTOKUM AN
TOro, Yto6bl NPECTYNUTL MOPOT 3anpeTa, NPeayCMOTPEHHOTO cTaTbel 3 KOHBEHLUN.

518 Cm. Frangoise J. Hampson, “The Concept of an “Arguable Claim” Under Article 13 of the European
Convention on Human Rights”, 8 International and Comparative Law Quarterly, Tom 39, 1990, c. 891-899.

519 Cm., Hanpumep, Mpam3uHzep u [pam3uHzeposa (Gratzinger and Gratzingerova) npomus Yewckol
Pecny6auku (dec.), sxanoba Ne 39794/98, 10 uions 2002.
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CyLLeCTBYOT MHOTOYMC/IEHHbIE U Pa3HOO6pa3Hble OCHOBAHUA, MO KOTOPbIM »Kanoba
MOXeT 6bITb NPU3HAHA HenpuemsemMoi Kak ABHO HeobocHoBaHHana. OgHaKo
[Ba M3 HUX MMEIOT NPAMOE OTHOLLEHME K LLeNsIM HacToalero PykoBoacTea — 3To
He0Ka3aHHOCTb BbIABUHYTbIX 06BUHEHWUI K CUTYaLLMM, KOTAA CTEMEHb KeCTOKOro
obpalleHunsa, No NoBoAy KOTOPOro nogaHa Kanoba, He ABAAETCA AOCTAaTOYHO
CUNbHOW, YTOBbI NpeacTaBAATb cCOBOM HapyLleHne cTaTbu 3.

b) O6ocHOBaHMe yTBEPKAEHUIA

Mpexae Yem NpPUINTK K BbIBOAY O TOM, Bbina M HapyweHa KoHseHums, Cya AOMKeEH
BHa4asie yCTaHOBUTb (aKTMUecKne obCToATeNbCTBA paccmaTtpusaemoro aena. o
mHeHuto Cyaa, npeaycMmoTpeHHas KoHBeHUMeR npoueaypa He Bceraa npeanonaraet
CTporoe npuMeHeHue NpuHumna affirmanti incumbit probatio (mom, kmo ob6suHaem,
donxeH 0okazams obeuHeHue)®. Tpu paccmoTtpeHun gen Cya nposepsieT Bce
npeacTasieHHble CTOPOHAMM MAM APYTMMM UCTOYHMKAMM, MaTepuanbl, Uaun, npu
HeobXxoAMMOCTH, MosydaeT UX proprio motu (no cobcmeeHHol uHuyuamuse)?:.
Tem He MeHee, B COOTBETCTBUM C ycTaHOB/IeHHbiMM Cyaom npeuedeHTamu, Ha
3anBuUTEsIe NPU nogade anobbl B Cya NexMT M3HaYaNbHoe Bpemsa npeactasieHus
[lOKa3aTe/ibCTB B ee MOoAAEPKKY. Kak TonbKo AaHHas 0683aHHOCTb BbINOJIHEHA, U
Cy4 npuvLwen K BbIBOAY O TOM, YTO A€/10 MOAJIEKUT PAaCCMOTPEHMIO, OH HampasaseT
KOMMYHMKaUmMio No xanobe, mMpu yclI0BUMM TOrO, YTO OCTanbHble TpeboBaHMA
NpYemIeMocTu coboaEHbI.

06wuit cTaHpapT foKasbiBaHWA Cyaa®??, KOTOPbIN TaKyKe OTHOCUTCA K 3afBIEeHUAM
0 KeCTOKOM 06palleHMM, COCTOUT B TOM, YTO OHU “O0/KHbI ObITb NOATBEPIKAEHDI
COOTBETCTBYIOLWMMM AOKasaTenbCcTBamun®®”, Bo usbexaHue pucka obbaBieHUs
HeMpMemnemocTM Ha MepBOHaYaNbHbIX 3Tanax, AAA 3asBUTeNei, npu nogaye
»Kanobbl Ha AypHoe obpalleHne, Ba*KHO M HeobXo4MMO [O0Kas3aTb afeKBaTHbIM
06pa3om BbIABUHYTbIE UMW OBBMHEHMA MPU MOMOLLM LOKYMEHTOB W [OBOAOB.
dTa Tema cBAszaHa ¢ TpeboBaHMEM 06 McYepnaHWM BHYTPEHHMX CPeACTB NPaBoBOM
3alWMTbI: BAXKHO, YTOBbI 33aA9BUTENN UCMNO/b30BAIM COOTBETCTBYIOLLME MEXAHWU3MbI
paccMmoTpeHus Kanob U OTYETHOCTM (Hanpumep, B TIOPbMeE) MMEHHO ANA TOro,
YyT06bl MONYYMTb [LOKYMEHTasIbHble AOKa3aTenbCTBAa Ha OCHOBE pacCNefoBaHWiA
N (MeauLMHCKMX) 3KcnepTus, KoTopble Tpebyet Cya’®. Ecau 3asBUTENU He moryT

520 Cwm., Hanpumep, Tumypmaw (Timurtas) npomus Typyuu, skanoba Ne 23531/94, 13 utoHs 2000, § 66.

521 WUpanaHdus npomue CoeduHéHHozo Koponeecmeaa, wanoba Ne 5310/71, 18 axsaps 1978, § 160.

522 Cm. Ugur Erdal, “Burden and Standard of Proof in Proceedings under the European Convention”, 8 European
Law Review, Tom 26, 2001, c. 68—85. Cm. Takke Juliane Kokott, The Burden of Proof in Comparative and
International Human Rights Law, Kluwer, 1998.

523 [pemuHuHsl (Premininy) npomus Poccuu, ano6a Ne 44973/04, 10 ¢pespans 2011, § 78.

524 Cm., Hanpumep, geno Cmacu (Stasi) npomue ®paryuu, sanoba Ne 25001/07, 20 oktabpsa 2011, 8 KOTOpom
3aABUTE/b HE [O/IOKMNA TIOPEMHOM AAMUHUCTPALMMU U MEAULMHCKUM PaBOTHUKAM O KeCTOKOM 06palLeHnmn
CO CTOPOHbI APYTUX 3aK/IOYEHHbBIX HA OCHOBAHWUW €ro ceKcyasibHol opueHTauuu. *anoba bbina npuHaTa,
Ho CyA, He HalWwén HUKaKKUX HapyLlleHnit no CtaTbe 3, B TOM YMC/Ie NPOLECcCyanbHbIX.
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NpeaoCTaBUTbTaKYH OKYMEHTaLMIO, HAaNnpPUMeEP, MO NPUYMHETOr0, YTO OHA HAXOAWTCA
y BAacTei Uau NOTOMYy, YTO 3aABUTENN HE CMOIIM NOMYYUTb AOKa3aTenbcTea 6e3 ux
nomotun, Cya go/mKkeH 6biTb noctasneH o6 3TOM B M3BECTHOCTb. B 3aBUCHMMOCTM OT
y6eamnTenbHoCcTv 06BACHEHWI U APYTUX NPEACTaBAEHHbIX 3a8BUTENAMM MaTEPUASIOB,
CyZ, MOKET 3anNpPOCUTb JOKYMEHTbI Y MECTHbIX BAaCTelN MPY NOMOLLM NPaBUTENbCTBA
rocyaapcrea-oteeTtymka. OH MOMKET cAenaTb 3TO TaKKe MyTemM KOMMYHMKaLMm
»an06bl NPaBUTENLCTBY rOCYAaPCTBA-OTBETYMKA WK, B COOTBETCTBUM C lMpaBuiom
54 § 2 (a) PernameHTa Cyaa, HanpasMB 3anpoc NPaBUTEIbCTBY O NPeAoCTaBAeHUN
[LOKYMEHTOB.

Mpu nogaye ¢akToOB, CnegyeT y4uTbiBaTb pas3paboTaHHble npakTMkol Cyaa
CTAHAAPTbI, ABAAlOWMECS “3n1emeHTamn” HapyleHWa cTaTbM 3, OTHOCUTENbHO
TepMMHOB “MbITKM”, “BecyenoBeyHoe”, “yHUKaloWee [OCTOMHCTBO”, a TaKxKe
“obpalLeHne” n “HakasaHue”. Hanpumep, byaeT nn paccmaTpuBaTbea AeUCTBUE UU
6e3aeicTBME areHTa rocyAapcTBa Kak “yHuskatouee”>?, 3aBucuT ot Toro, 6bi10 an“
€ro Le/1bio YHU3UTb 1 OCKOPOUTL COOTBETCTBYHOLLEE /IMLO M HACKO/IbKO OTPULLATENBHO
3TO MOB/IMANO Ha €ro AMYHOCTL”>?. [laske ecan “OTCyTCTBME TaKoM LeNn He MOKET
OKOHYaTe/IbHO MCKAHOUNUTL BbIBOA O HapyleHUu ctaTbm 3”°% 3aaBUTeNsIM, KOTOpble
BblABUratoT 06BUHEHUSA B NOAOOHOM HapyLIEHMU, PEKOMEHAYeTca NPUBecTu nobble
[lO0Ka3aTeNIbCTBa, KOTOPble MO bbl 06ecneunTb NPOYHYHO OCHOBY HE TO/IbKO A/
CaMMX aKTOB, HO M A/19 UX MOTMBALMW U NOCNEACTBUIAE,

c) CreneHb TAXKECTU KeCTOKOro obpawieHus

KpaeyronbHblii BOMpOC 0 TOM, ABASETCA M 06paLLeHre JOCTaTOYHO KEeCTOKUM, Ans
TOro YTo6bl PacCMaTPMBATL €r0 KaK HapyLlleHWe CTaTbu 3 — 3TO OA4MH U3 BOMPOCOB
Haxo4AWMXCA B MOCTOAHHOM pa3BuTuKn. Hanpumep, 8 2010 no geny ®aopea (Florea)
npomus PymoiHuu**, Cyn ycTaHOBWJ/I, UYTO »ecToKoe obpalleHue npeBbiCMao
HEeobXOAUMBIV YPOBEHDb TAMXKECTU, TpebyeMblli cTaTbel 3, TaK KaK 3aKAHYEHHOMY
NPUXOANIOCH TEPNETb, KOFAA APYrUe 3aKNOUEHHbIE KYPUIW [aXKe B TIOPEMHOM
60/1bHMLLE, BONPEKN coBeTam cBoero Bpayva. Cya obocHoBan 3TO pelleHue, no
KpaiHel mepe, YaCTUYHO, TeM, YTO 3aABUTENb CTPaAA OT XPOHMYECKOrOo renatuTa
W apTepuanbHON runepTeH3un. na cTopoH cyaebHoro npouecca npy 060CHOBAHMM
[LOBOA0B MMEET CYLLECTBEHHOE 3HaYeHMe CBA3b 0COObIX 06CTOATENILCTB KEPTBbI C

525 Yutaka Arai-Yokoi, “Grading Scale of Degradation: Identifying the Threshold of Degrading Treatment or
Punishment under Article 3 ECHR”, 8 Netherlands Quarterly Human Rights, Tom 21, 2003, c. 385-422; Elaine
Webster, Exploring the Prohibition of Degrading Treatment within Article 3 of the European Convention on
Human Rights (kanavaatckas gucceptaums, 2010): https://www.era.lib.ed.ac.uk/bitstream/1842/4062/1/
Webster2010.pdf.

526 KanawHukoe (Kalashnikov) npomue Poccuu, skano6a Ne 47095/99, 15 utons 2002, § 95; PaHuHeH (Raninen)
npomue ®uHnaHAuUu, skanoba Ne 20972/92, 16 nekabpa 1997, § 55.

527 upc (Peers) npomuse peyuu, xanoba Ne 28524/95, 19 anpens 2001, § 74.

528 06 060CHOBAHHOCTW YTBEPXKAEHWIA, YCTaHOBNEHUN AKTOB M JOKYMEHTax, KOTopble HeobxoaMmo
npeacTaBuTb, CM. Bobiwe pasgen 2.1.17 b).

529 ®nopea (Florea) npomue PymbiHuu, skanoba Ne 37186/03, 14 ceHtabps 2010.
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KOHKPETHbIMKN AEVICTBMHMM nnn 6e3ﬂ,eVICTBMHMM, KOTOpble npusean K mano6e, n
AOMUHUNPYHOWKMMA obcToATENbCTBAMM.

Ob6ocHOBaHME [0CTOBEPHOCTM M MPABAUBOCTU YTBEPKAEHWN O XKECTOKOM
obpauweHun camo no cebe HepocTaTouHO AnsA BbiBoga CyAa 0 TOM, YTO Kanoba
“060cHOBaHA”. 9TO CBA3AHO C TEM, YTO CTaTbA 3 3anpeLLaeT He Bce GOPMbI }KECTOKOTO
obpallieHus, a TONIbKO Takoe obpalleHne, KOTOPOe AOCTUIrAaeT MUHMMAbHOTO YPOBHSA
JKECTOKOCTW. B cBOEM peLLeHMmM No MeXIocyaapcTBeHHOMY Aeny MpaaHousA npomus
CoeduHéHHozo Koponescmea, npuHatomy B 1978 roay, Cya npoBén npoBepky 4NA
onpeaeneHuns, ABNAETCA IM KOHKpeTHaa Gopma KeCcToKoro obpalleHUA HapyLeHnem
cTtaTbu 3. CornacHo 3Toi NpoBepkKe,

XecCcToKoe 06pau.|,eHMe AOMKHO AOCTUTHYTb MUHUMA/IbHOTO YPOBHA XEeCTOKOCTK,

yTobbl NoANagaTh noa Aeicteue ctatbk 3. OUEHKA 3TOrO0 MUHMMYMa ABAAETCA

0THOCMTEJ‘IbH0ﬁ,‘ OHa 3aBUCUT OT BCex 06CTOATENbCTB Aena, TaKUX Kak

NPOAOC/INKUTENBHOCTD OﬁpaLLI,eHMﬂ, ero ¢M3VIHECKM8 M nNcuxmnyeckme nocneacrsua u,

B HEKOTOPbIX C/y4Yanax, OT N0aa, BO3pacTa U COCTOAHUA 340P0BbA )+(epTBbI530.
MNMockonbKy KOHBEHLMA ABNAETCA XUBbIM MHCTPYMEHTOM U [LO/I)KHA TO/IKOBATHCA B
cBEeTe COBPEMEHHbIX YC/I0BUM, HEKOTOPble AeNCTBUA, paHee BbIXOAALLME 32 PaMKK
cTaTby 3, cerofHA (Mau B ByayLem) MoryT 4OCTUYb HEOHXOAMMOTO YPOBHSA TAXKECTH,
YyTObbI CUMTATHLCA HapyLweHnem cTaTbmn®t. Cya noacHun B gene CeamoyHu (Selmouni),
yTo “6ONee BbICOKMI YPOBEHb CTaHAAPTOB, HEOOXOAMMbIX B 06/1aCTN 3aLLMTbI NPaB
YesloBEKa M OCHOBHbIX cBO60A, HensbexHo TpebyeT 6onblueit TBEPAOCTU B OLEHKE
HapyLlleHWi GyHAaMEHTaIbHbIX LLEHHOCTeN AeMOKpaTUieckoro obuiectsa”>*?,

d) 3akntounTenbHble KOMMEHTapUKU

Ecan Cy,u, CYMTAET, YTO 3aABUTENb HE CMOT 060CHOBATL CBOIO )+(an06y AOCTAaTOYHbIMU
AO0Ka3aTe/IbCTBaMun, U NO3ITOMY HE CMOT NpeAcCTaBUTb ee primafacie KaK nognexatiee
paccCMoTpeHnto aeno, *anoba 6y,c|,eT obbABEeHa HeanEMHEMOVI KaK ABHO
HeobocHoBaHHasA. AHAaNOMMYHbIM 06pa30M, ecamn Cyp, npunaeT K BbIBOA4Y O TOM, 4YTO
o6pau.|,eHV|e, Ha KOTOpOeE Kanyetca 3aABUTeNb, HE A0CTUT/TI0O MUHUMANIbHOTO YPOBHA
KeCTOKOCTH, npeacrasnarowiero coboli HapyLlleHne CTatbn 3, »kanoba Takxe SVAET
obbABneHa HEI'IpMEM}'IEMOI‘;I KaK ABHO HeobOCHOBaHHas.

[nsa Toro 4tobbl M3b6exKaTb NPU3HAHUA Kanobbl HEOBOCHOBAHHOM, 3aABUTENIO C
Camoro Hayana caesyeT NPeLCTaBUTb CBOE Ae/10 KaK MOXKHO 601ee 060CHOBaHHbIM.
370 cneayeT caenatb NyTem NpeactasieHus Bmecte ¢ GOpMyaAapOMm Kanobbl Bcex
MMEILWMX K HEl OTHOLEHME 40KA3aTeNbCTB, MOATBEPKAAOLWMX BblABUHYTbIE
06BMHeHMA. ECnn npescTaBneHHble 3aaBUTeNeM A0Ka3aTeNbCTBA ONPOBEPTrHYTbI UK
0CMapuBatOTCA roCYAapPCTBOM-OTBETYMKOM, Y 3aABUTENSA BYAET BO3MOXKHOCTb OTBETUTb

530 UpnaHdusa npomue CoeduHéHHO20 Koponeacmea, skanoba Ne 5310/71, 18 aHBapa 1978, § 162.
531 XeHad (Henaf) npomue ®paHyuu, xanoba Ne 65436/01, 27 Hosbps 2003, § 55.
532 CeamoyHu (Selmouni) npomue ®paryuu [BI1], »xanoba Ne 25803/94, 28 uions 1999, § 100.
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Ha gosoabl [paBuTenbcTBa NyTem npeaocTaBaeHuUnA ,CI,aI'IbHEI‘/‘ILLIVIX AOKa3aTeN1bCTB
M/MI’IM 00BOAOB. TaKUMWU AOKasaTeNibCTBAMU MOTYT CAYXUTb AOMNOAHUTENbHbIE
MeguunHCKMe OOKYMeHTbl, noaTBepXaatolme paHee npeacraB/ieHHble 3aABUTENEM
MeAULMHCKME A0BOAbI UM OCnapuBatloLLme yTeepaeHua lNpasutensbcTea.

AHanornyHbiM obpasom ybeautb Cya B TOM, YTO KECTOKOe obpalleHne foCTUMIo
MWHUMA/IbHOTO YPOBHSA KECTOKOCTW, MOXKHO MPW MNOMOLLU MEAULMUHCKUX
LOKYMEHTOB. [1a TOro YTob6bl CKNOHWUTL Yally BECOB B CBO NO/b3Y, 3afBUTENN
LOJMIKHbI PAacCMOTPEeTb BO3MOMHOCTb MOMYYEHUA MOAPOOHBIX MEAULMUHCKUX
OTYETOB C ONMcaHMEM GU3NYECKMX U MOPasbHbIX NOCNEACTBUIA MPUMEHEHHOTO K
HUM }KeCTOKOro obpatyeHus. Ecam B pesynbraTe KecToKoro obpalleHus 3asBUTeNb
CTPafaeT OT NCUXMYECKUX PACCTPOCTB, OCOBEHHO BaXKHbIM ABAAETCA OTPAXKEHUE
3Toro ¢aKkTa B JOKYMEHTAX, TaK Kak ero yctaHosseHue TpebyeT oT Cyaa OUeHKHU
pafa CybbeKTUBHbIX 3/1EMEHTOB. AHANU3 AYLEBHOrO COCTOSIHWA 3afBUTENA
CNeunanmcTom, NpeanoyTUTEIbHEE BCETO MCUXMATPOM, BbISBASIOLMIA CBA3b MEX Y
NCUXONOTMYECKUMU NpobieMammn 3aABUTENA U BbIABUHYTbIMU OBBUHEHUAMU B
YKecToKom obpalleHnn, nomoxket Cyay Npu pacCMOTPEHUM Aena. 3aABUTENAM TaKKe
cnepyeT 0b6paTUTLCA K I1aBe 06 ycTaHOBNEHUM GaKTOB, YTOObI NOHATL, Kakne GaKTbl
W LLOKYMEHTbI MOTYT NoAAep*KaTb 060CHOBAHHOCTb 3asiBNEHUS.

Mpun OLEHKe CTeneHu KecToKocTu obpalteHna Cyaom NPUHMMAIOTCA BO BHUMaHUe
BCce 06CTOATENbCTBA AeNa, TakMe Kak MpPOAONXKMTEeNbHOCTb obpalleHus, ero
bU3nYeCcKMEe U NCUXMYECKUe NOCNeACTBUA ANA KepTBbl, U, MHOrAA, N0/, BO3pacT
M COCTOSAHME 340pOBbA MocTpadaswero Anua. CiegosaTesibHO, B paje CaydYaes
Cya, MOXKET NocuUnTaTth Ty MAM UHYO Gopmy obpalleHMsa A0CTaTOYHO SKEeCTOKOM
AN TOro, YTO6bl MPEBbICUTL NMPeAYCMOTPEHHbIM NOPOT, eCv 3aABUTENb MOXKET
NPOAEMOHCTPMPOBATb XapaKTEPUCTMKM, AenatoLme ero uam ee ocob6o ya3BMMbIMM
ANA Takoro obpauweHna®®. Tak, N0 HEKOTOPbIM Aenam, KecTokoe obpaleHue ¢
pebeHKoM, 6epeMeHHOI KEeHLMHON MK NpecTapesibiM Uan 60bHbIM IMLOM MOXKET
ABUTHLCA HapyLLIEHMEM CTaTbM 3, B TO Xe CaMoe BpeMs, KaK TaKkoe e obpalleHue co
34,0POBbIM B3POC/IbIM, MOXKET BbITb HEAO0CTAaTOUHbIM AJ/18 TOrO, YTO6bI NPEACTaBAATL
cobolit 3anpeleHHoe KoHBeHUMel aypHoe obpalieHune®®. Mostomy, 3aaButensim
cneayet 06paTuTh BHMMaHMe Cyaa Ha yCUAMBLUME UX CTpadaHua ocobble GpakTopbl
yepes npeacTaB/ieHHble 4OBOAbI M A0Ka3aTeNbCTBa.

M, HaKoHel, Npu A0Ka3blBaHWW YTBEPKAEHUIA O TOM, YTO XKecToKkoe obpalleHne
[LOCTUMIO TPEBYEMOTro MUHMMYMa, 3aSiBUTENN AO/IXKHbI CCbIAaTbCA Ha NpeLeseHTHoe
npaso Cyza v ero NocTaHoB/EHWA MO Ae1aM C aHaNIOTUUYHBIMM YTBEPIKAEHUAMMU. ITO
0CO6EHHO BaXKHO NPU PACCMOTPEHUM KaNob Ha yCI0BUA COAEPIKAHMUA B TIOPbME

533 Cm., Hanpumep, geno Mameoto (Mathew) npomue HudepnaHdos, anoba Ne 24919/03, 29 ceHTabps 2005,
§ 203, B KoTOpOM CyzL, MNOCTAHOBW, UTO YC/I0BMSI, B KOTOPbIX COAEPKANCA 3aABUTEND, HE NMOXOAAT EMY U3-3a
npo6aem co 340pOBbEM.
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n apyrue O6CTOFITeanTBa, NpuU KOTOPbIX AOKa3blBaHWE NpeBblilleHnA nopora
YKECTOKOCTM MOMKET bbITb I'Ip061'|eMaTMl-IHbIM.

2.2.7 Kputepwuii “3HauntenpHoro Bpega” (Cratba 35 § 3b)

MonpaBka K ctatbe 35 (3) (6) KoHBeHumu MpoTokonom Ne 14 nossonsdet Cya
OTK/NIOHUTb AEeN10, B KOTOPOM “3asABMTE/Ib HE MOHEC 3Ha4YuTe/bHbIN Bpes, eciu
TONbKO NPUHLMM YBAKEHUA K NPaBaM Ye/I0BEKa, KaK OHW onpesesieHbl B HacTosALLeN
KoHBeHuMK 1 MNpoToKonax K Hell, He TpebyeT pacCMOTPEHUA »Kanobbl Mo CyLecTsy
M NPW YCII0BMU, YTO Ae/0, KOTopoe He 6bi10 Haanexawmm o6pa3som paccCMOTPEHO
BHYTPUrOCYAaPCTBEHHbBIM CYA0M, HE MOKET BbITb OTK/IOHEHO Ha 3TOM OCHOBaHMK”.
ITOT HOBbII KPUTEPUIA NPUEMIEMOCTU BBOAUT NPUHLMI de minimis non curat praetor
(He 3a6omumcs 0 mesno4ax) B mexaHn3m KoHBEHLMMK* 1 MOXKeT paccmaTpmBaTbCA
KaK WMHCTPyMeHT “usbasneHuns Cyaa oT HeobXOAMMOCTM PacCMOTPEHMUN
“He3HauunTeNnbHbIX” ¥Kan06”°>** 1 Nno3BoNAWMI “CKOHLEHTPMPOBATLCA Ha Aenax [...]
KoTopble prima facie NOAHUMAIOT CyLLECTBEHHbIe BONPOCbI”*3¢, HoBbIN KpuTepwuii,
6e3ycNnoBHO, MMeeT MOTeHUMan MOBbICUTbL cTeneHb cBob6oAbl ycMOTpeHusa®?’
B apceHasie ctaHAapToB npuemsemoctn Cyaa, XOoTA nepsBoHayasbHasdA OLEHKa
npeanonaraer, 4to Cya A0KEH C OCTOPOXKHOCTbIO MCMO/Ib30BaTb 3Ty GYHKLMIO S,

IT0 NO/IOXKEHWE COAEPHKUT IBE OFOBOPKM: NEPBas NPeayCcMaTpMBaET, YTO YBaXKEHUE
npaB YesioBeKa AO/KHO 6biTb OCHOBOMOArALWMM MPUHLMMNOM NpPW NPOBEAEHMUM
paccnefoBaHuA No *anobe, nHaye kanoba AeNCcTBUTENIBHO MOXKET BbITb NpMU3HaHa
“He3HaunTenbHOI”; a BTOpaA WcKAto4YaeT Noboe HenpuaTue Kanobbl M3-3a
OTCYTCTBUA 3HAYMTENbHOTO BpeAa B Aenax, KOoTopble He Bblan paccnefoBaHbl
[LO/KHBbIM 06pa3om Ha HauMOHabHOM ypoBHe. BTopasa orosopka byaet yoaneHa

npwv BCTynaeHum B aelicteme Mpotokona Ne 15°%,

Ha npaktuke, Kak Cya obbsacHua no aeny Koposes (Korolev) npomue Poccuu,
“TepMUH [3HauuTenbHbIV Bpea] OTKPbLIT ANA UHTepnpeTauuu, 4yto gaért Cyay
onpepeneHHyo cteneHb rmMbrocTn>*?”, “HapyweHune npas, ogHako”, - gobasun

534 Xavier-Baptiste Ruedin, “De minimis non curat the European Court of Human Rights: The Introduction of
New Admissibility Criterion (Article 12 of Protocol No. 14)”, 8 European Human Rights Law Review, Tom 1,
2008, c. 80-105.

535 Alastair Mowbray, “European Convention on Human Rights: Institutional Reforms Proposals and Recent
Cases”, B Human Rights Law Review, Tom 3, 2003, c. 301-21.

536 Michael O’Boyle, “On Reforming the Operation of the European Court of Human Rights”, 8 European Human
Rights Law Review, Tom 1, 2008, c. 5.

537 Cm. Rudolf Bernhardt, “The Admissibility Stage: The Pros and Cons of a Certiorari Procedure for Individual
Applications”, B The European Court of Human Rights Overwhelmed by Applications: Problems and Possible
Solutions, nog, pea. Ulrike Deutsch v Rudiger Wolfrum, Springer, 2009, c. 29-36.

538 Alexander H. E. Morawa, “The European Court of Human Rights’ Rejection of Petitions where the Applicant
has not Suffered a Significant Disadvantage. A Discussion of Desirable and Undesirable Efforts to Safeguard
the Operability of the Court”, 8 Journal of Transnational Legal Issues, Tom 1, 2012, ¢ 1-24.

539 Cratba 5 MpoTtokona Ne 15.

540 Koposnes (Korolev) npomue Poccuu (dec.), sxanoba Ne 25551/05, 1 nions 2010.
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Cya, - “Kakum B6bl peasibHbIM OHO HU BbINO C PUANYECKON TOUYKN 3PEHUS, LOMKHO
[OCTUTHYTb MMHMMA/IbHOTO YPOBHSA TAXKECTU, YTOObI rapaHTMPOBATL PACCMOTPEHME
MeXAYHapoAHbIM cygom®”, Takum obpasom, Cyn HenBYCMbICAEHHO cBA3an
Kputepuit “spega” ctatbu 35 (3) (6) KoOHBEHLMM M CTaHAAPT “MUHUMANLHOTO YPOBHSA
JKECTOKOCTM”, yCTaHOB/NEHHbIN B cyaebHOM npakTMKe cTtatbu 3. Ppasa, 4To “oueHKa
MWHUMa/IbHOTO YPOBHA ABNAETCA OTHOCUTENBHOW M 3aBUCUT OT BCEX 0OCTOATENLCTB

aena”’**? HanoMuHaeT o ToW e cyaebHol npakTuke:,

Cya, obbsaBWA, 4TO ByayT “yuMTbiBaTbCSA KakK CyObeKTMBHble MpencTaB/ieHUuA
3aABUTENS, TaK U 06 bEKTUBHbIE 0BCTOATENLCTBA KaXKA0ro0 KOHKPETHOro caydan”>*,
B 06LMx Cyyasx, KOTOpble He B CUsTYy CAMO20 haKkma NoANafatoT Nog CTaThk 2 1
3, Cyan, NpvHAN BO BHUMaHWe AeHEXHbIN yuepb, oT KOTOpPOoro NocTpasan 3assuTeNb
W NpU3HaA, 4to “OoTCYTCTBME [3HAUYMTENbHOro] Bpeaa MOXeT B6biTb OCHOBAHO Ha
TAaKUX KpUTEPUAX, Kak GUHAHCOBbIe NOCAEACTBMA MpeameTa cnopa”>*. Tem He
MeHee, “BIMAHME MaTepuasibHbIX NOTEPb HE AOIKHO U3MEPATLCA B aBCTPAKTHbIX
TEPMUHAX: Aaxke HeBONbLWOM MaTepuanbHblid yepd MOKeT BbiTb 3HAUUTENbHbIM
B CBETE KOHKPETHbIX 06CTOATENLCTB AaHHOIO /IMLA U SKOHOMUYECKOW CUTyaL UK
B CTpaHe WM pervoHe, B KOTOPOM OH MpoxuBaet”’>*®. o aeny LWegep (Shefer)
npomue Poccuu, Cya yKasan, 4to “MHAMBMAYaNbHOE BOCMPUATUE KacaeTca He
TO/IbKO [EHEKHOro acrneKTa HapyweHus, HO M OBLLMX MHTEPECOB 3asBUTENS B
NPOAO/IKEHUM PacCMOTPeHMA AaHHoro aena®*””. No aeny duHeep (Finger) npomus
boneapuu Cya nog4epKHyA, YTO “NnpMMeHeHne HOBbIX TPeboBaHUI NPUEMIEMOCTH
[LOIKHO NPefoTBPaTUTb OTKasbl OT PAaCCMOTPEHUA Aen, KOTopble, HECMOTPA Ha
CBOI TPUBMANbHbIN XapaKkTep, NOAHMMAIOT CepbesHble BOMPOCHI, Kacatowmecs
NPUMEHEHWA UK TONKOBAHMA KOHBEHLMMN UK BarKHbie BOMNPOCbI OTHOCUTE/IbHO
HaLMOHaNbHOro 3aKoHoAaTeNnbCTBa >,

541 Tam xe.

542 Bsayecnasosuy J/ladvieuH (Vyacheslavovich Ladygin) npomus Poccuu (dec.), ano6a Ne 35365/05, 30 aBrycra
2011.

543 Kopones (Korolev) npomue Poccuu (dec.), »ano6a Ne 25551/05, 1 uiona 2010 ABHO OTHOCMUTCA, C
COOTBETCTBYIOLWMMU U3MeHeHUaAMK, K geny CepuHe (Soering) npomue CoeduHéHHo2o Koponescmea,
»kanoba Ne 14038/88, 7 niona 1989, § 100.

544 Kopones (Korolev) npotms Poccuu (dec.) anoba Ne 25551/05, 1 uiona 2010. Cm. Takke @urzep (Finger)
npomuse Gonzapuu (dec.), xano6a Ne 37346/05, 10 mas 2011, § 70, u /lysaHuHosa (Luchaninova) npomue
YKpauHel, skanoba Ne 16347/02, 9 uions 2011, § 47. B pene JladeieuH (Ladygin) npomue Poccuu (dec.),
»anoba Ne 35365/05, 30 asrycra 2011, Cya paccyamn: “XoTta cy6beKTMBHaA OLEHKa 3anaBuUTeNs nmeer
3HauyeHue, Cyay 3TOro He,OCTAaTOYHO A5 BbIBOAA O TOM, YTO 3aABUTENb NOHEC 3HAUUTENbHbIN yuep6”.

545 AdpuaH Muxau UoHecky (Adrian Mihai lonescu) npomue PymeiHuu (dec.), sanoba Ne 36659/04, 1 uioHa
2010, § 34. Cm. Takxe MypaH (Giuran) npotne PymbiHuy, skanoba Ne 24360/04, 21 uiona 2011, § 18.

546 bypoe (Burov) npomue Mondasuu (dec.), skanoba Ne 38875/03, 14 uioHa 2011, § 29, v fapmoHwok
(Gaftoniuc) npomue PymeiHuu (dec.), xano6a Ne 30934/05, 22 despans 2011, § 33.

547 Lllegpep (Shefer) npomue Poccuu (dec.), sxanoba Ne 45175/04, 13 mapra 2012, § 2.

548 ®uHzep (Finger) npomue bonzapuu (dec.), sxanoba Ne 37346/05, 10 mas 2011, § 72.
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CyA, TakxKe OTKNOHUA gena no ctatbe 35 § 3b, Korga paccnegosaHue xanobbl “no
CYLLECTBY He NPUHECET HMKAKOro HOBOrO 3/1EMEHTA B CYLLECTBYIOLLYIO CyaebHYo
NPaKkTUKYy”>*, OgHako KpaliHe manoseposTHo, yto Cya 6yaeT Mcnonb3osaTb
3TO OCHOBAHME B AAHHOM KOHTEKCTe, yuMTbiBas CTaTyCc nmpuopuTeTa »*Kasnobbl no
HapylweHuto cTaTeit 2 nam 3. Kpome TOro, MOXKHO C YBEPEHHOCTbIO CKa3aTb, YTO
TaKue HapyLeHWA NOCAy>KaT OCHOBaHMEM A/11 OTOBOPKM, B COOTBETCTBMM C KOTOPOA
Cya, 6yaeT “BblHYX/AEH NPOAONKATb PACCMOTPEHME Kanobbl, €CIM OHa NogHUMAET
BOMpocbl 0bLero xapaktepa, oTHocAlwMecs K cobaogeHnto KonseHumm”>*, Ha
CeroAHALHNI AeHb KPUTEPUI 3HAUMTENILHOMO BPEAa HY pasy He NPUMEHANCA Npu
paccmoTpeHnm anob no cratbe 3.

2.2.8 ipyrue acneKkTbl NpMemMaemocTu
a) 3noynotpebneHne npaBom Ha nogauy xanobbi (Ctatba 35 § 3)

BcooTBeTcTBMM COcTaTbel 35§ 3 KoHBeHuMn, Cya 06bABAAET KaN0by HEMPUEMIEMO,
€C/IM CYUMTAET, YTO OHa npeacTasaseT coboit 3noynotpebneHne NpaBom Ha nogady
anobbl. UHCTUTYTbI KOHBEHUMM He Onpeaennnv, 4to MMEHHO npeacTasniaer
coboit 3noynoTpebneHre B 3HAYEHMM JaHHOW CTaTbM. Takum obpasom, Cyga
paccmaTpmBaeT 3TOT BOMNPOC OTAE/bHO MO KaxAoM Kanobe. MpakTiKa NoKasbiBaeT,
yto 3noynotpebieHvie ABAAETCA AEWCTBMEM, KOTOPOE ABHO MPOTMBOPEUUT LEenu
npasa nogayv MHAMBUAYANbHOW Kanobbl, Kak 3TO NpeaycMOTpeHo B KoHBEHUMH,
N NPenATCTBYET Hag/iexallemy nposeaeHuto pasbupatensctea B Cyge>. Mo aeny
Memposuy (Petrovic) npomue Cepbuu Cyn onpenennn 3noynoTpebieHune B LeOM Kak
“BpeauTenbCcKoe OCYLEeCTB/IEHUE NpaBa He TeMU, /18 KOro OHO npeaHasHavyeHo”>>2,
3TM HOPMbI A0BOJIbHO YAOBHbI A/1A 3aABUTENS, KOfAa A0 KacaeTcs ockopbieHus
camoro Cyfa, YTO BbI3bIBAaeT HEMPUHATUE Kanobbl B CBA3W C 3/710ynoTpebaeHnem
TONbKO B c/yyae, ecin Cya “CUMTAET, UYTO YTBEPMKAEHUA 3aABUTENA MPOTUB HEro
HenpuemIembl, BbIXOAAT 3a Npeae/ibl HOPMbl KPUTUKKM, HEYMECTHbI M MPeacTaBnsaoT
coboii HeyBaxkeHue K Cyay”>.

TaK»Ke JaHHOe OCHOBaHMWe A/1A HenpuemnemocT ucnonbyetca Cyaom B Kayectse

WHCTPYMEHTA N1 UCK/IIOYEHUA CYTAXKHBIX Kanob, NpenaTcTBYOLLMX BbIMOJHEHUIO
MM 06s3aHHOCTEN, NpPeasyCMOTPEHHbIX cTaTbeit 19 KoHBeHUMM no obecnevyeHuto

549 bBypos (Burov) npomue Mondasuu (dec.), xanoba Ne 38875/03, 14 uioHs 2011, § 33.

550 [lagpmoHiok (Gaftoniuc) npomus PymeiHuu (dec.), skanoba Ne 30934/05, 22 dpespans 2011, § 34.

551 Cm. Mupontobosc (MiroJubovs) u dpyaue npomus /lameuu, skanoba Ne 798/05, 15 ceHtabpa 2009, §§ 62
n65.

552  [Memposuy (Petrovi¢) npomue Cepbuu (dec.), xanoba Ne 56551/11, 18 okta6ps 2011.

553  MunaH Pexax (Milan Rehdk) npomus Yewckoii Pecny6auku (dec.), 67208/01, 18 mas 2004, B KOTOpom
3aABUTENb PACKPUTMKOBA, B YACTHOCTU, TOT GaKT, 4TO ero 3assneHue Bbi10 OTKNAOHEHO KomuteTom
CyAa, 3aABWB, YTO “faxe He YroNoBHble KOMMYHUCTUYECKME TPUBYHaNbl NPUCHINAIOT CBOU pelueHns 6e3
aprymeHTaumu”, u 3atem Hayan ockopbaatb nepcoHan Cyaa.
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BbIMNONHEHWA 00A3aTeNbCTB, B3ATbIX Ha cebA cTpaHamu-yyacTHULAMU KoHBeHuuu.
Heobxoaumo cpasy oTMeTuTb To, UTO Ntobas nonbiTka BBecTn Cya B 3abnyxaeHue
NPy PaccMOTPEHWUM Kanobbl, K MpUmepy, NyTem MNOALENKM AOKYMEHTOB®>* uau
YMbILIEHHOTO COKPbITUA GaKTOB®>®, MOXKET NPUBECTM KTOMY, 4TO CyA, NPUAET K BbIBOAY
0 310ynoTpebneHMn NpaBoM Ha nogadvy Kanobbl. B YacTHOCTU, ecn OTcyTCTBYET
MHPOPMaLMA, KacaloLLAnAcA camoi CyTU Aena, U He [aeTcA HUKAKUX MOACHEHUM
NPUYUH ANA COKPbITUA 3TOW MHPOPMaLUKN®e, Cya MOXKET 3aKN0UUTb, YTO B AAHHOM
cnyyae MmeeT mMecTo 6biTb 310ynoTpebneHne NpaBom Nogauun xanobwi*’. Kpome
TOro, HamepeHHoe HapyleHWe 06A3aHHOCTU COXPaHATb KOHPUAEHLUMANbHOCTb
B MeperoBopax No MUPOBOMY COMNalLEHUIO, MpesyCMOTPEHHOMY cTaTbéin 39 § 2
KoHBeHuuun u Mpasunom 62 § 2 PernameHTa Cyaa, MOMKET PacCMaTpMBaTbCA Kak
370ynoTpebieHne NpaBoM MNoAauu Kanobbl. “lNpaBuao KoHOMAEHLMANBHOCTU
B MeperoBopax O MMPOBOM COMNALIEHUN OCOBEHHO BaAXKHO, MOCKONbKY OHO
Hanpas/IeHO Ha 3aLLMTy CTOPOH M CAaMOro cyAa OT t0H60ro NONNUTUYECKOTO NN UHOTO
AaBneHuns”s%s,

Cya, nonyyaet 3HauyMTe/IbHOE KONMYECTBO Kanob, cBA3aHHbIX C HEOBOCHOBAHHbIMM
M NOBTOPHbIMM anobamu cyTaxHbIX 3ansuteneit. Mo aeny @uauc (Philis) npomue
lpeyuu Komuceua ykasana, u4To 3anaBuUTE/b YXKe NogaBas NATb 3aABOK B Komuccuio
Nno OAHOWM M TOW Ke Xanobe, U Kaxpaa U3 HUX Oblia NpuU3HaHa HenpuemaeMon.
Kpome npusHaHua ero nocsieaHein *anobbl 310ynotpebieHrem NpaBom Ha nogayy
*anobbl, Komnccna ykasana:

3agaueit Kommuceuu, Kak opraHa, co3faHHOro B COOTBETCTBUM C KOHBEHUMEN ann
obecneyenunsa cobntogeHna 06a3aTeNbeTs, B3ATbIX HAa ce6A CTpaHaMU-y4acTHULAMMU
KoHBEHLUU, He MOXeT ABAATbCA paboTa ¢ HEOBOCHOBAaHHbLIMM Kanobamu,
CO34a0LLUMMU HEHY}KHYIO HAarpysKy, HECOBMECTUMYIO C €& UCTUHHBIMU GYHKLMAMMU 1
NPenATCTBYIOLLYIO UX OCYLLECTBAEHUIO™.

Bonee Toro, B page aen Cy,u, paccmoTpen, 6b1710 M UcnoNb30BaHNE OCKOp6MTeanOFO
A3blKa Npu nogaye AOKYMEHTOB B Cy,u,, Hanpas/ieHHOro nNpoTus [NpasBuTenbCTBa

554 Cm. Bap6aHos (Varbanov) npomus bonzapuu, skanoba Ne 31365/96, 5 oktabpsa 2000, § 36; Nonos (Popov)
npomue Mondasuu (Ne 1), sxanoba Ne 74153/01, 18 aHsaps 2005, § 48; Pexak (Rehak) npomus Yewckoli
Pecnybnuku (dec.), anoba Ne 67208/01, 18 masa 2004; Kepemuausunu (Kérétchachvili) npomue lpysuu
(dec.), anoba Ne 5667/02, 2 mas 2006. Hanpumep, no geny Moxammad XocceliH bazepu u Manuxe Manuku
(Mohammad Hossein Bagheri and Malihe Maliki) (dec.), »ano6a Ne 30164/06, 15 mas 2007, 3assutenu
nonaranunck Ha cpabpuUKoBaHHbIE PELIEHWA MPAHCKNUX PEBOTIOLMOHHBIX TOMBYHANOB AN NOAAEPHKU CBOUX
»anob Ha yrposy npecnefoBaHusA No BO3BPALLEHUW B CTPAHY CBOErO NMPOUCXOKAEHUA.

555 Cm. XrommHep (Hiittner) npomue lfepmaruu (dec.), xano6a Ne 23130/04, 9 uioHa 2006.

556 [lo3HaHcKu (Poznanski) u dpyaue npomue lfepmaHuu (dec.), »xano6a Ne 25101/05, 3 uiona 2007.

557 [onos (Popov) npomue Mondaeuu (Ne 1), »xanoba Ne 74153/01, 18 ansapsa 2005, § 48; Mupontobosc
(MiroJubovs) u dpyaue npomus Jlameuu, kanoba Ne 798/05, 15 centabpsa 2009, § 66, 15 ceHTabps 2009,
n beHoxncoyku (Benjocki) u dpyaue npomue Cepbuu (dec.), anobbi NeNe 5958/07, 6561/07, 8093/07 u
9162/07, 15 pekabps 2009.

558 Payg A66acos (Rauf Abbasov) u dpyzue npomus Azepbalidnara, xanoba Ne 36609/08, 28 mas 2013, § 29.

559  @unuc (Philis) npomus peyuu, sxanoba Ne 28970/95, PeweHne Komuccum ot 17 okTabpsa 1996.
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rocyAapcTBa-oTBETYMKA MM ero areHTos>®, pexuma B rocygapcrse-oTeeTynke®?,
Cypa v ero Cekpetapuata®?, npegcrasnsaowmm coboit 3noynotpebneHne npasom
Ha nogayy *anobbl°®, YCTaHOBMB, YTO MCMONb30BaHME OCKOPBUTENBHOTO A3bIKA NPU
paccmotpeHun gena B Cyae, HECOMHEHHO, aBAseTcA Henpuemaembim, Cya Takxke
OTMETUA, YTO (KPOME IKCTPAOPAMHAPHbBIX 4eN) ¥anoba MOKeT BbiTb OTKIOHEHa B
CBA3M CO 3710ynoTpebaeHrem NPaBom Ha e€ Nogayy, eCn OHa YMbILWAEHHO OCHOBaHa
Ha NOXKHbIX paKTax°®s,

M, HakoHeL,, Npy paccMmoTpeHum paga aen Komuceuna u Cya OTKAOHUAN YTBEPSKAEHUA
rocyA4apcTs-OTBETUYMKOB O TOM, YTO »anobbl 3asBuTenell npeactasnsaav coboi
3noynotpebneHns npasom Ha obpaweHne B Cya M3-3a UX  MOAUTUYECKOMN
HanpasneHHocTU. Hanpumep, no aeny AcsiaH (Aslan) npomus Typyuu, rocyaapcTso-
OTBETUMK YTBEP}KAA/O0, UTO Xanoba, BGyayun NULEHHON KaKUX-TMBO HOPUANHECKUNX
OCHOBaHWI, 6blna NogaHa C LeNbio NponaraHabl NPOTUB TYPELIKOro NPaBMTeNbCTBa.
Komuceua npuwna K BbiBogy O TOM, 4YTO Ao0BoAbl [pasuTenbctsa moryT 6biTb
MPUHATBI BO BHMMaHWE TObKO B TOM CAydae, ecau Kanoba 0CHOBaHa Ha JIOXHbIX
dakTax. OgHaAKO Tak Kak 3To He 6bl0 ACHO Ha 3TOM CTaAuMM PacCMOTPEeHWs Aena,
Komuceua npuLlna K BbiIBoAy O HEBO3MOMHOCTU OTKAOHEHMA anobbl No AaHHOMY
OCHOBaHMIO®®,

B KpaitHmx cnydasnx, Cya MOMKET B0 3anpeTuTb 3asaBUTE0 MW afBOKaTy NoAaBaTh
[eNno Ha paccmoTpeHue, AnM6o npovHGOPMMPOBATL HALMOHAAbHYIO KOMNETUIO
a/1BOKaTOB O HEMPAaBOMEPHOM MoBeAEHNN®®e,

b) AHOHUMHbIE Xanobbl (CtaTba 35 § 2a)

Cya He NpUHMMaeT aHOHUMHbIe Kanobbl, TO ecTb MaTepuanbl, KOTopble He
copeprKaT yKasaHua Ha ntoboii anemeHT, nossonsatowmin Cyay naeHtudmumposatb
3anBuTens®®. Mpasuno 47 § 1 (a) Pernamenta Cyaa Tpebyet ykasaHus 8 dopmynsipe
¥Kanobbl UMeHM, AaTbl POKAEHUA, TPAKAAHCTBA, NOMA, MmecTa paboTbl U agpeca

560 Cm. MaHoyccoc (Manoussos) npomus Yewckoli Pecnybauku u lfepmaHuu (dec.), anoba Ne 46468/99, 9
ntona 2002.

561 Cm. Mopdauyu (lordachi) u dpyaue npomue Mondaeuu (dec.) skanoba Ne 25198/02, 5 anpens 2005.

562 Cm. Pexak (Rehdk) npomue Yewckoli Pecny6auku (dec.), %ano6a Ne 67208/01, 18 mas 2004.

563 Cm. Takxke lMpasuno 44D PernameHTa Cyaa, COrnacHo KOTOPOMYy, “eciv NpescTaBuTeNb O4HOW U3 CTOPOH
AenaeT oCKopbUTeNbHbIe, MyCTbie, HaBA34YMBbIE, BBOAALLME B 3261y AEHME WU MHOTOC/IOBHbIE 3aABIEHUA,
Mpeacepatenb ManaTbl MOXET UCKNOYUTL STOFO NPeACTaBUTENA U3 y4acTUA B pa3bupaTenbcTBe, OTKasaTb
NPUHUMATb BCE MW YACTb U3 NPeACTaB/EHHbIX MaTepPUanoB UK OTAATb Ntoboe Apyroe pacnopaxeHue,
KOTOpOE OH WK OHa NoCcYUTAET LesecoobpasHbiM, B pamKax nosnoxkeHuit Ctatom 35 § 3 KoHseHuun”.

564 Cm. BapbaHos (Varbanov)npomus Gonzapuu, wanoba Ne 31365/96, 5 oktabpa 2000, § 36.

565 AcaaH (Aslan) npomus Typyuu, xanoba Ne 22497/93, PeweHune Komuccum ot 20 dpespana 1995.

566 [Memposuy (Petrovi¢) npomue Cepbuu (dec.), ®anoba Ne 56551/11, 18 okta6pa 2011, “Mpe3naeHT Bropoit
CeKuuv NPUHAN pelleHne 3anpeTuTb 3aaBUTEI0, IMLIEH3VPOBAHHOMY a/iBOKATY, NPeACTaBAATb MHTEPECh!
KnuneHToB B EBponelickom Cyae, Ha MOMEHT pa3bupaTtenbcrsa v B byayLiem”.
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3anBuTeNs. Hanpumep, opraHbl KOHBEHLMM OTKAOHWAM NETULMM, NPEACTaBNEHHbIe
HeMnpaBUTENIbCTBEHHbIMM OPraHMU3aLMAMM OT UMEHM HEM3BECTHDbIX YKEPTB, TAKUX Kak
nauMeHTbl 1 Bpayu, KOTopble AKOBbLI NOCTPadanu B pesynbraTe BBEAEHUA 3aKOHa
0 34paBooxpaHeHun®®®, Cya, oAHaKo, NPUMEHAET 3TV NpaBuaa C onpeseneHHoMn
cTeneHbto rMbrocTu. Hanpumep, no geny Lamaes (Shamayev) u dpyaue npomus
lpy3uu u Poccuu, HECKONbKO YE/I0BEK, KaNYIOLLMXCA HA HapYLUEHWA NPaB Ye/10BeKa B
YCNOBUAX BOOPYKEHHOIO KOHGNMKTA, MCMOAb30BA/MU NCEBAOHUMbI M BblIN MPUHATLI
B KauecTBe 3aABMTE/IeN, TaK KaK MX “Xo4aTaincTBa Kacasuch peasibHbiX, KOHKPETHbIX
M NOAJaloWMNXCA MaeHTUGMKaLMM AnL M Bbian CBA3aHbl C NpeanosaraembiMmm
HapyLIeHMAMM NpaB, rapaHTUPOBaAHHbIX B COOTBETCTBMM C KOHBEHUMEN, a TaKxKe
6b11M OCHOBaHbI Ha peasibHbIX COBLITUAX" >,

My6ANYHbBIV XapaKTep PaCCMOTPEHUSA Ae/l MHCTUTYTamu KoHBeHLMM nogpasymeBaeT
TO, YTO B pelleHnsax U noctaHoBieHnax Cyaa yKasbiBalOTCA MMSA, Fof, POXKAEHUA U
MEeCTO KUTeNbCTBa 3aaBuTena. O4HAKO MHOTAA 3aABUTENIN HE KenatoT, YTobbl Ux
JIMYHOCTb 6blNa n3BecTHa NybanKe. MpuU TakMxX 06CTOATENIbCTBAX OHM MOTYT MOMNPOCUTL
Cya, 0 Tom, 4TObbl B NYBANYHBIX 4OKYMEHTaX CCblIKa Ha HUX NPOU3BOAMIACH NP
NMOMOLLM UX MHULMANOB UM O4HOM BYKBbI, Takol Kak “X”, “Y”, “Z”, n 1.4, °°. Takue
3anpocCbl A4O0/MKHbI CONPOBOMKAATLCA MU3NOXKEHUEM MPUYNH, 06OCHOBbIBAIOLLMX
OTCTYNAEeHMe OT NpaBuia o cBobogHOM AocTyne K MHGopMaLum 0 PacCMOTPEHUN
aen B Cyge. Npeacegatensb ManaTbl MOXET AaTb paspelleHne Ha aHOHMMHOCTb
TOJ/IbKO B UCK/IIOYUTENbHBIX M HaANexallmMm 06pa3som 060CHOBAHHbIX CayYanx>’t,

3anBUTENM SOMKHbI OTMETUTD, YTO Aaxe Koraa Cy faeT paspeLueHne Ha aHOHUMHOCTb,
ZaHHble 06 MX NMYHOCTY Bceraa ByayT NpefocTaBaeHbl CTpaHe-y4acTHULE, TaK Kak
OT Hee, N0 OYEBUAHOW NPUYMHE, HENb3A OXWAATb NPeAOCTaBNEeHMSA OTBETa Ha
AHOHMMHYIO Kanoby. [JpyrMmum cnoBamm, 3asaBUTEIb MOXKET BbITb aHOHUMEH ANA
ny6AMKK, HO He ANA APYro CTOPOHbI Mo Aeny.

567 “BnoHdxce” (Blondje) npomue HudepnaHdos (dec.), sanoba Ne 7245/09, 15 ceHTabps 2009.

568 ®edepayus MeOUYUHCKUX Mpoghcoro308 PpaHyuu u HayuoHanbHas pedepayus MeOUYUHCKUX cecmep
(Federation of French Medical Trade Unions and the National Federation of Nurses) npomue ®paHyuu,
»anoba Ne 10938/84, PeweHwne Komuccum o npremnemocty ot 12 mas 1986.

569 Llamaes (Shamayev) u dpyaue npomue py3uu u Poccuu (dec.), anoba Ne 36378/02, 16 ceHtabps 2003;
LWamaes (Shamayev) u dpyaue npomue py3uu u Poccuu, xanoba Ne 36378/02, 12 anpens 2005, § 275.

570 Cm. naparpad 8b lMpakTuyeckoro pykosoacTsa no “Bo3byxaeHuto aena”, KOTOPbIM MOXKHO HalTW B
Mpunoxenun Ne 4.

571 Mpasuno 47 § 4 PernamenTa Cyga.
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c) ¥{anobbl, aHanorMuHbIE MO CBOEI CYLLHOCTU AN NepeaaHHble B
Apyrue mexxayHapogHble cyaebHble opraHbl (Ctatba 35 § 2b)

Kanoba, koTopas yxke paccmatpusanacb Cyaom nau ABNAETCA NpegMeToM APYron
npoueaypbl MeXAyHapoaHOro pasbupaTtenbcTBa UAM yperyinpoBaHua, U He
coaep:KUT HoBoW MHGopmauun, byaet obbaBaeHa Henpuemaemon®’?. Mo MHeHuto
Cyaa,

[aHHaA HOpPMa Hamnpas/ieHa Ha To, YTobbl M3bexaTb CUTyauuu, NpuU KOTOPOM

HECKO/IbKO MeXAYHapOoAHbIX OpraHoOB O4HOBPEMEHHO pacCmMaTpuBaloT )Kal'loﬁbl,

ABNAOWMECA NPAKTUYECKU OQNHAKOBbIMN. Takas CUTyauuA He COOTBETCTBOBas1a 6bl

ayxy n 6ykse KoHBEHLMM, KOTOpas Hamnpas/ieHa NPOTUB MPAKTUKU PAacCMOTPEHUA

AHaNOMMYHbIX AeN B HECKO/IbKUX MEXKAYHAPOAHbIX OpraHax 04HOBPEMEHHO®.
Opyrve mexayHapoAHble npoueaypbl, paccMaTpuBaemble B CTaTbe, LO/KHbI
6bITb MEXAYHAPOAHBIMU (MEXKNPABUTENbCTBEHHbIMM)®Y, HE3aBUCUMbIMU, U
KBaanModuUuMpoBaTbCcsa KaK “cyaebHble MAM KBasucypebHble pas3bupaTtenbcTtsa,
aHaNorMYHble TeM, KOTOpPble YCTaHOBAEHbI B KOHBEHLMM 7, ana Toro, Ytobbl kanoba
6blna Npu3HaHa Henpuemnemoi. Hanpumep, CoBeT No npaBam YenoBeka He byaeT
KBaNMbULMPOBATLCA KAaK OpraH, OCyLLeCcTBAAOWMIA Takue npoueaypbl’’®, B cuny
cBOEro cocrasa M ocobeHHocTel paboTbl®”’. U HaobopoT, 4OroBOPHbIe opraHbl OOH,
TaKkue Kak Komutet no npasam yenoseka>’® n Pabouas rpynna OOH no nponsBo/bHbIM
3a4eprKaHnAm, ByayT cuMTaThCs CyaebHbIMU UK KBasucyaebHbiMmn®®. CneuuanbHble
npoueaypbl OOH KBannduumMpyoTca Kak gpyrue npoLeaypbl AULb NOTOMY, YTO OHU
MOTYT YCTaHOBUTb UHANBUAYA/IbHYIO OTBETCTBEHHOCTb U OLLEHKY UHAMBUAYANbHbIX
obcTonaTenbCTB Aena’®’. Komutet, co3aaHHbI B pamKax EBponeinckoi KoHBeHUUN
npotue nbitok (EKMM), He aBnseTca KBasucynebHbIM OpraHOM B CU/y CBOEro
KOHOUAEHUMANBHOTO XapaKTepa, U GU3NYecKne AnLa He MOryT NPUHATL y4acTus
B ero pasbupartenbcTBax U He MMeIT NpaBa Ha nosyyeHue UHbopmauum ob mns

572 Cratbna 35 § 2 (b) KoHseHuum.

573 CmupHosa u CmupHoga (Smirnova and Smirnova) npomue Poccuu (dec.), »kano6bl NeNe 46133/99 u
48183/99, 3 okTabpa 2002, c oTcbiNKoM K Kanyeppada PopHuanec u Kabeca Mamo (Calcerrada Fornieles
and Cabeza Mato) npomus UcnaHuu, »anoba Ne 17512/90, Pewexune Komuccuu ot 6 niona 1992,

574 JlykaHoe (Lukanov) npomue Boneapuu, xanoba Ne 21915/93, PeweHune Komuccum o npuemnemocTm ot
12 anBapa 1995.

575 MukoneHko (Mikolenko) npomus 3cmoHuu (dec.), ano6a Ne 16944/03, 5 axsaps 2006.

576 Tam xe.

577 UenHuky (Celniku) npomus peyuu, sxanoba Ne 21449/04, 5 uions 2007, § 40.

578 [ayzep (Pauger) npomue Ascmpuu, skanoba Ne 24872/94, PeweHne Komuccum ot 9 axsapa 1995. Cm.
Takxe Catherine Phuong, “The Relationship Between the European Court of Human Rights and the Human
Rights Committee: Has the ‘Same Matter’ Already Been ‘Examined’?”, 8 Human Rights Law Review, Tom
7,2007, c. 385-395.

579 Mepansdu (Peraldi) npomue ®paryuu (dec.), »anoba Ne 2096/05, 7 anpens 2009, B.

580 Tabapuk Mancazosa (Tabarik Malsagova) v ppyrve npoTtus Poccuu (dec.), skanoba Ne 27244/03, 6 mapTa
2008 c oTCbINKOM Ha Pabouyto rpynny No HAaCMNLCTBEHHLIM UNU HEA06POBONbHBIM UCHE3HOBEHUAM.
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pe3synbtaTax>®. Takum obpasom, EKII He cunTaeTcsa “ApyrMm mexkayHapoAHbIM
opraHom” no ctaTbe 35 § 2 (6) KoHBeHLuK.

Bonee Toro, B peLleHnn o NpueMaemocTu no aeny Menuyuy (Jelicic) npomue bocHuu
u lepye2o8uHbI*®® Cypn, TaKKe ycTaHOBWA, 4YTo Manata BocHUM u lepLeroBuHbI
no Mpasam YenoBeKa He ABAAETCA MEXAYHAPOAHbIM CyAebHbIM OpraHom, B
3HaYeHUK, NpesycmoTpeHHoM cTaTbelt 35 § 2 (b) KoHBeHLmMK. Mpu paccmoTpeHnn
AaHHoro sonpoca Cyn OTMETU/, cpeam Npoyero, YTo yctas anaTbl He CBA3AH C
06A3aTeNbCTBAMM, B3ATbIMM Ha ce6s pAAOM rocyAapcTB, a TONIbKO € 06s3aTeNIbcTBamu,
B3ATbIMM Ha ceba bocHuel 1 MepueroBMHOM 1 eé cybbekTamum.

CyZ, He 06BABUT }Kanoby Henpuemnemoi nNo AaHHOM NPUYMHE, eCcn OHA OCHOBAaHa
Ha ¢aKTax, KOTopble yXXe paccMaTpuBalOTCA OAHOM M3 YNOMAHYTLIX Bbille
MeXAYHapOoAHbIX OpraHM3aLmi uam cammm CyLom, ecnu xKanoba, cBAsaHHan c TeMm
e pakTamm, agnaetca Apyroi. Takum obpasom, oTctoga cnegyert, yto Cya oveHb
Y3KO MHTepnpeTupyeT NoHATME “No CyLwecTBy aHanornyHas xanoba”*%. Ecavm Hoas
anoba He CoAePKUT “HOBbIX OTHOCAWMXCA K Aeny ¢akToB”, oHa byaeT o6bsaBneHa
Cyzom Henpuemnemoi. “HoBbiMM OTHOCAWMMUCA K Aeny dakTamu” B 3HaYEHUH,
npesycMoTPeHHOM AaHHOW HOPMOW, MOTYT BbITb PeLleHUs HaLMOHAbHbIX CYAO0B,
BbIHECEHHbIE B OTHOLIEHWM 3anABUTENA, Kanoba KOTOpOro paHee NpusHaBanacb
CyLoM Henpuemiemoit B CBA3W C HeMcYepnaHWem BHYTPEHHMX CPeACTB NPaBoBOM

3alWNThbI.

581 [lace (Pace) npomus Mmanuu, xanoba Ne 22728/03, 17 wionsa 2008, § 26: “Cya otmetwn, uyto EKMNM He
ABNAETCA CYAEBHbIM MU KBa3UCyAeBHbIM OPraHOM U BbIMOAHAET NPOGUNAKTUYECKYIO GYHKLMIO, COrNacHo
KoHBEHUMM, KOTOpOW OH Bbii co3aaH. Kpome Toro, nHbopmaums, cobpaHHas Komutetom, sansercs
KOHOUAEHUMANLHOW M PpU3MYecKMe ML He MMEIOT NpaBa y4acTBOBaTb B pa3bupatenbcTsax nosyyatb
MHbOopMaLmio 0 pekomeHaaumsx EKMI, ecav oHW He onyBaMKOBaHbI ANs 03HAKOMAEHKA 06LyecTBEHHOCT.”
Cm. Takxke Maparpad 92 MoscHuTenbHoro [loknaga K EBponetickoit KoHseHumu o MpepoTspalyeHnm
MbiTok 1 BecyenoBeyHoro uam Yuuxatouwero JoctomHcTso O6palleHns, B KOTOPOM HEMOCPEACTBEHHO
paccmaTpuBaeTca AaHHbIM Bonpoc. B cooTBeTCTBUM € AaHHbIM naparpadom, “He NpeayCcMOTPeHo, YTo
€CcNu MU0, AeN0 KOTOporo 6biIo paccmoTpeHo KoMUTETOM, BMOCIEACTBUM 06paTuTCa C kanoboit 8
Esponeiickuit Cya no Mpasam Yenoseka ¢ yTBEPHKAEHUAMM O TOM, YTO OHO CTasno KepTBOM HapyLleHus
AaHHo KoHBeHLuK, ero xanoba byaet yaosnetBopeHa B cootBeTcTBUM co CtaTbelt [35 § 2 (b) KoHseHuuu]”.

582 Cm. Menuyuy (Jelici¢) npomue BocHuu u lepyezosunei (dec.), anoba Ne 41183/02, 15 Hoabps 2005.

583 Cm. Kosayuy (Kovacic¢) u dpyaue npomus CroseHuu (dec.), anobbi NeNe 44574/98, 45133/98 n 48316/99,
9 okTA6pa 2003.

164



YACTb Il: Kak O6patutbes B cya ¢ xanoboit

165



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

166



YACTb Il

COAEPAHUE CTATbM 3

167



168



YACTb llI: CopeprkaHue Cratbm 3

3.1  A6CONIOTHDbIN XapaKTep cTaTbu 3

B cratbe 3 KoHBeHuuMu 3aKpennseTcs oAHa M3 Haubonee ¢yHAAMEHTANbHbIX
LeHHoCcTel gemoKpaTtnyeckoro obuiectsa®®. B oTanume oT GONbLUMHCTBA APYrUX
nonokeHuii KoHBeHLMN B CTaTbe 3 HET HUKAKMX UCK/IOUYEHWUIA UKW OrpaHuYeHnid. B
aene Anb-AdcaHu (Al-Adsani) npomue CoeduHéHHo20 Koponeecmea bonblias MNanaTa
ccbllanacb Ha peleHne MexayHapoaHoro TpubyHana no 6bislweli KOrocnasum
(MTBHO) no obcy:kaeHMIo cTaTyca 3anpeLleHnsa NbITOK B MeXAYHapoaHOM npaBse B
aene ObsuHumens npomus ®ypyHo3ua (Prosecutor v. Furundzija)®®. B paHHom gene
MTBIO otmeTunA, uto:

CnepyeT 3ameTUTb, YTO 3aMpeLLeHue MbITOK, yCTaHOBEHHOE B 40TOBOPaXx No npasam
yenoBeKa, 3aKkpennnet abcoNtoTHOe NPaBo, KOTOPOE He MOXKET BbiTb HAapYLIEHO HU
Npu KakMx 0B6CTOATENbCTBAX, AAXKEe B Ype3BblYaWHbIX cUTyaLMAX [...]. 3To cBA3aHO C
TeMm, YTO 3anpeLLeHue NbIToK ABAAETCA MMNEPaTUBHOM HOPMOM U jus cogens [...].
[lpyroii BasKHbIA MPUHUMM, 3aNpeLlaoLnii MbiTKK, CBA3AH C Mepapxueil npasun
B MEXAYHapOoAHOM HOPMATUBHOM MOpPAAKe. B CBA3W C BaXKHOCTbIO LEHHOCTEMN,
KOTOpble OH 3alWMLWAET, AaHHbIA NPUHLMN NepepacTaeT B UMNEPaTUBHYIO HOPMY
UK jus cogens®, MHbIMK CNOBamu, B HOPMY, KOTOpan 3aHMMaeT 6onee BbiCOKoOe
MECTO B MEXAYHapOAHOI Mepapxumn, YemM MEeXAyHapoAHOe JOroBOpHOE Npaso 1
Laxe Hopmbl “06blyHOro npasa”. Hanbosnee 3ameTHbIM MOCNeACTBUEM AAHHOTO
NONOXEHWUA B MePapXnn ABNAECTCA TO, YTO PACCMATPUBAEMbIN NPUHLMMN HE MOXET
6bITb HapyLLeH focyAapCTBOM B MEXAYHAPOAHbIX 4OrOBOPaX, MECTHbIX, CNeLManbHbIX
1K aaxe obLWMX HopMax 06bIYHOTO NPaBa, He HaAeNeHHbIX TAKOM e HOPMATUBHO
cunoin®®’,

CyA, HEOLHOKPATHO 3anABAAJ, YTO AAXKE MPU CAMbIX C/IOMKHbIX CUTYaLMAX, Hanpumep,
B 6opbbe C OpraHW30BaHHON MPECTYMHOCTbIO WMAWM TePPOPU3IMOM, 3amnpeLleHue
MbITOK ABAAeTCA abCcoMOTHLIM®E, HarnagHbiM NPUMEpoM B AAHHOM KOHTEKCTe
MOMKET BbICTynaTtb Aeno A. npomus HudepnaHd08®, MHNLMMPOBAHHOE MO Xanobe
noLO3peBaeMoro B Teppope, KOTOPOro cobupanucb BbiciaTb B JIMBUIO, T.K.
CYMTANOCh, YTO OH MPEACTaBAAN ONACHOCTb A1 HauMoHanbHOW 6esonacHocTu. Cyg,
B OYepesHOM pa3 oTMEeTU

abCoNIOTHBIN XapaKTep 3anpeLLeHms no cTatbe 3, HE3aBUCMMO OT NOBEAEHUA LA, O
KOTOPOM MZET peyb, ero HeKenaTebHOCTU UK onacHocTW. Cyz, TaKKe NoATBEPANN
NPUHLMN HEBO3MOXXHOCTU OLEEHKU PUCKA LypHOro 06palleHns B OTHOLLEHUM MPULUH
[1A BbICbINKM, YTOBbI OMpeaenuTb, HeceT in [0CyAapCTBO OTBETCTBEHHOCTb MO cTaTbe 3°°,

584 Hosocenos (Novoselov) npomue Poccuu, anoba Ne 66460/01, 2 uionHa 2005, § 54.

585 Anb-AdcaHu (Al-Adsani) npomue CoeduHéHHoz2o Koponeecmea, skanoba Ne 35763/97, 21 Hosbpa 2001, § 30.

586 MTEBIO (ICTY), O6suHumens (Prosecutor) npomus AHmo ®ypyHd3usa (Anto Furundzija) (PeweHue cyga),
1T-95-17/1-T, 10 gekabps 1998, § 144).

587 Tam xe, § 153.

588 Cm., Hanpumep, /labuma (Labita) npomue Umanuu [BI1], sxanoba Ne 26772/95, 6 anpens 2000, § 119;
CenmoyHu (Selmouni) npomue ®paryuu [61], Ne 25803/94, 28 wiona 1999, § 95; Yaxan (Chahal) npomue
CoeduHéHHozo Koponescmea [BI1], skanoba Ne 22414/93, 15 Hoabps 1996, § 79.

589 A. npomue HudepnaHdos, anoba Ne 4900/06, 20 uionsa 2010.

590 Tam xe, § 142.
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ABCONOTHBIN XapaKTep CTaTbM 3, C/ef0BaTe/IbHO, O3HAYaeT, YTo He CylecTByeT
HMKaKOM COPasMepHOCTU UK ypaBHOBELUMBAIOWMX GAKTOPOB, NPW KOTOPbIX ByaeT
BO3MOXHO OrpaHUuMTbL AeicTBMe cTaTbk 3. [laske B Aenax, KOrga epTBa coBepliaer
TAMKKOE NPECTyn/eHne, Cepbe3HOCTb U YYAOBULLHOCTL AAHHOMO MNPECTYN/eHUs He
MOMKET oMnpaBaaTh AypHoe obpalyeHne™?. 3To cTano 0gHMM U3 KAKOUEBbIX BbIBOAOB
B gene Mgeeq (Gdfgen) npomus fepmaHuu, B KOTOPOM MNOAMLMA YrpoKana Tem,
YTO MOABEPrHeT 3anBUTENA MbITKAM, €CAM OH He COOBLMT MEeCTOHaXOMKAeHue
noxumuweHHoro pebeHka. Cyg ycTaHOBUA, YTO

HeobXo0AMMO MOAYEPKHYTb, YTO, MPUHMMAA BO BHUMAHMWE MOJIOXKEHUA CTaTbu 3
1 oblwenpuHATYI0 cyaebHylo npakTuky [...] no aToi cTaTbe, 3anpeT Ha AypHoe
obpalleHune AeicTBYET HE3aBUCUMO OT MOBEAEHMA KePTBbI MU MOTUBALLMM OPTraHOB
BnacTu. MbITKK, GecyenoBeyHoe 1an yHUKatoLee A0CTOMHCTBO obpalleHne He MoryT
6bITb MCNONB30BaHbI AaXKe B 06CTOATENbCTBAX, KOTAA KU3Hb YE0BEKA HAXOAUTCA
B ONacHOCTU. TakKe 3anpeLyeHo oTcTynaeHue ot cobnoaeHna o06a3aTenbeTs Aaxe
B C/ly4ae 4Ype3Bbl4alHOrO MOMOMKEHUA, YrPOXKAIOLLErO KU3HM Hauuu. B ctatbe
3, COCTOALWEN U3 ACHO WM3/IONKEHHbIX YCIO0BUIA, MOAYEPKUBAETCA, YTO KaXKAbli
yenoBek nmeeT abconOTHOE HEOTbeMAeMOe MpPaBo He MOABEPraTbCA MbiTKaM,
6ecyenoBeyHOMY WM YHUNKAIOLWEMY LOCTOMHCTBY O6pPALLEHMIO HU NPU KaKuX
06CTOATENLCTBAX, AAMKE CAMbIX CNOXKHBIX. PUnocodcKas 0cHOBA, NoAKpenAtoLLan
abCcoNoTHBIV XapaKkTep Npasa Mo cTaTbe 3, He AOMYCKAeT HUKAKUX UCKAIOUEHWIt UK
onpaBAbliBaOWMX GAKTOPOB, UM YPABHOBELUMBAHUA UHTEPECOB HE3aBUCUMO OT
noBefeHWA LA, a TaKKe XapakTepa NpecTynieHns®®?,

[aHHoe yTBep)KAeHMe TaKXKe TMOKa3blBaeT HEBO3MOMHOCTb OTCTYMJAeHUA OT
cobntoaeHna 06A3aTeNbCTB MO CTaTbe 3, AaXKe B TeX C/yvasx, KOraa CyliecTsyer
yrpo3a *KM3HW HauwmK. B ctaTbe 15, KOTopas peryimpyeT oTcTynaeHne oT cobatoaeHns
onpeaeneHHbIX MpaB, NpPeaycMOTPeHHbIX KoHBeHUMeRl, B NyHKTe 2 0cobeHHO
noaYepKMNBAETCA HEBO3MOXKHOCTb OTCTYMN/IEHUA OT cObNtOAEHMUA CcTaTbu 3. B AaHHOM
KoHTeKcTe Cya Aan cBou obbAcHeHua B aene MpnaHous npomus CoeduHEHHO20
Koponescmsa:

KoHBeHuMA 3anpeLyaeT NbiTKY, a TakxKe becyenoBeyHoe U yHUKatoLee JO0CTOMHCTBO
obpalleHne UM HakasaHWe, He3aBUCUMO OT MOBEAEHMA XKepTBbl. B oTanumne ot
60/bLIMHCTBA MaTepuanbHbix cTaTeit KoHBeHumm v MpoTokonos Ne 1 n Ne 4, ctaTtba
3 He npeanonaraeT HUKAKMX UCKNIOYEHUI U, B COOTBETCTBUM CO CTaTbel 15 NyHKTOM 2,
[axe YpesBblyaiiHble 06CTOATENLCTBA, YIPOMKAIOLLME KU3HU HALMKU HE MOTYT CYXKWUTb
OCHOBaHWEM A/1A OTCTYNNeHWA OT cobntogeHnn 06A3aTenbCeTs, NPeyCMOTPEHHbIX
cTatbeint 3°%,

Bobuwem,3anpelieHre aypHOro obpalleHna ABAAETCA HACTO/IbKO GyHAAMEHTaIbHbIM
NPUMHLMMNOM, YTO He [AOMyCKalTCA HWMKaKMEe OrpaHu4YeHusa, BK/Yasa TecT
COPa3MepHOCTM OPUANYECKON OTBETCTBEHHOCTM, WM HUKAKMe OTCTynaeHua oT
cobnofeHns 06a3aTenbCTB.

591 Jlabuma (Labita) npomue Umanuu [B1], skanoba Ne 26772/95, 6 anpensa 2000 r., § 119; CeamoyHu
(Selmouni) npomue ®paryuu [B1], anoba Ne 25803/94, 28 uions 1999, § 95; MgeeH (Gdfgen) npomue
lepmaruu [B], skanoba Ne 22978/05, 1 nioHa 2010, § 87.

592 [a¢peeH (Géfgen) npomue lepmaHuu, anoba Ne 22978/05, 1 uioHsa 2010, § 107.

593 Upnandusa npomus CoeduHéHHoz20 Koponeacmaa, sanoba Ne 5310/71, 18 aHsapsn 1978, § 163.
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3.2 Cdepa pgencrsua ctatbu 3

CraTbA 3 KoHBEHLMM, B COOTBETCTBUM C HONBLLIMM KOMYECTBOM NOCTaHOBAEeHUI Cyaa,
ABNAETCA O4HOM M3 OCHOBOMOAraloWwmx LeHHOCTeN AeMoKpaTUYecKoro obecTsa®™.
MpUHLMMbI, 3a10KEeHHbIE B CTaTbe 3 ABAAOTCA HACTONbKO GyHAAMEHTANbHBIMM, HYTO
OHM He MOTyT BbITb OrPaHUYEeHbI, U He MOXKET 6bITb OCHOBAHMA 1A OTCTYNEHUA OT
nx cobntogeHus no ctatbe 15 KoHeeHumu. B cTaTbe 3 roBopuThbeA: “HUKTO He fomKeH
noABepraTbCA HU MbITKaM, HU BecyeNnoBeYHOMY UM YHUNKAKOLWEMY LOCTOMHCTBO
06palLeHNo UNKN HaKa3aHuo”.

CTaTbA 3 NpMMeHSAEeTCA K NbITKam, becuenoBeyHoMy obpalyeHuto, becyenoBeyHomy
HaKa3aHWIo, YHUXKAOLLEMY JOCTOMHCTBY 0OpaLLEHMIO M YHUMKAOLLEMY AOCTOMHCTBY
HaKasaHuto. Cya HUMKOrAa He faBasl TOYHOrO MCYepnbIBAOWeEro onpeaeneHna
NOHATUI “NbITKa”, “BecyenoBeyHOe K YHUXKaoLLEe 4OCTOMHCTBO obpalleHme unm
HaKaszaHue”. TemM He MeHee, 3HaUYeHWe JaHHbIX MOHATUI MPUHUMAET onpeaeneHHyo
dbopmy B npaktuke Cyaa, Takke Cya NpAMO NPU3HAET, YTO CyLLECTBYeT pasimyune
MeXay NbITKAMU U 6ecyeNoBeYHbIM MW YHUMKAOLLMM LOCTOMHCTBOM 06 paLLeHnem
WA HakaszaHueM. B gene CeamoyHu (Selmouni) npomue ®parHyuu Cya, ycTaHOBUA
cnepytoulee:

Y1obbl OnpesennTb, ABNAETCA M onpeaeneHHas dopma AypHoro obpaleHusn

nbiTKOM, Cya, AONKEH NPUHATL BO BHUMAaHWE passinyue, 3aKpenieHHoe B CTaTbe

3, Mexay OaHHbIM NOHATUEM U NMOHATUEM 6ecyenoBeyHoOro mMnamn YHUXarouwero

[0CTOMHCTBO ObpalteHus. [...] cyasa no scemy, B KoHBeHLMM Bblia npegnpuHaTa

NOoNbITKa C NOMOLWbIO A3aHHOTO Pas/iMinAa NPUKpPennuTb onpegesieHHY CTUrMy K

NOHATUIO YMbILW/TIEHHOIO 6ecyenoseyHoro oﬁpaw,eva, AsaAowWroca I'IpVHVIHOﬁ O4YeHb

CEpPbE3HbIX W KECTOKMX CTPaSaHMIN®,
B panbHenwem aHanns npaktmku Cyaa noKasas, YTo pasnyume mexay MbiTKon 1
ApyrMmun Gopmamu AypHOro obpalleHus, B NepByto o4epesb, BbITEKAET U3 TAXKECTU
NPUYNHEHHOrO cTpagaHmnA. COOTBETCTBEHHO, MbiTKA COCTAaBAAET OTATYEHHOEe U
npegHamepeHHoe becyenoBeyHoe obpalleHne, ABNAIOLLEECA NPUINHON CEPbE3HbIX
CTpafaHmnin®®®. B 10 e Bpems, obpallieHre Uin HakasaHue ABnseTcs 6ecuenoBeyHbIM,
€C/I1 OHO BJieYeT ry6oKue GpU3nYecKne nam mopasbHble cTpagaHna®’. U, HakoHel,
YHUKatoLLee JOCTOMHCTBO 0bpaLleHMe UM Haka3aHWe BbI3bIBAET Y }KepTBbl YyBCTBO
cTpaxa, 6011 1 HENOAHOLEHHOCTH, CNOCO6HbIE OCKOP6UTHL U YHU3UTb AOCTOMHCTBO,

594 Cm., Hanpumep, CeamoyHu (Selmouni) npomue ®paryuu [bI1], xanoba Ne 25803/94, 28 utonsa 1999, § 95;
Jla6uma (Labita) npomue Umanuu [BI1], xano6a Ne 26772/95, 6 anpens 2000, § 119.

595 CenmoyHu (Selmouni) npomue ®paHyuu, sxanoba Ne 25803/94, 28 uiona 1999, § 96; MpaaHdus npomue
CoeduHéHHozo Koponescmaa, xanoba Ne 5310/71, 18 aHsaps 1978, § 167.

596 Cm., Hanpumep, MpaaHdus npomue CoeduHéHHo20 Koponescmea, »kanoba Ne 5310/71, 18 ansaps 1978, §
167; Benoycos (Belousov) npomus YkpauHsl, sxanoba Ne 4494/07, 7 Hosbps 2013, § 66.

597 Cm., Hanpumep, Kydna (Kudta) npomuse Monaswu [BI1], xanoba Ne 30210/96, 26 oktabpsa 2000, § 92.

598 Tam xe.
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Y1o6bl AypHOE obpalleHre nognasano nof gencrame ctatbm 3 KOHBEHLMUK, OHO
[OMKHO AOCTUrATb MMHUMAIbHOTO YPOBHSA KECTOKOCTU. B nene MpaaHoua npomus
CoeduHéHHozo Koponescmea Cyp nocTaHOBUA:

OueHKa AaHHOTO MUHUMYMA, B CUY NPUPOAbI BELLEH, ABNAETCA OTHOCUTENBHOW; OHa

3aBUCUT OT BCex 06CTOATENLCTB Aena, TaKUX Kak Npoao/KUTENIbHOCTb 06paLI.I,eHl4ﬂ,

¢VI3VI‘-IECKI/I€ 1N MOpanbHble NOCNeACTBUA U, B HEKOTOPbIX CAy4anaX, nos, BO3pacT u

COCTOSIHME 340POBbA KEPTBbI U T.4%%°.
[aHHaa dopmyna bbl1a HeOAHOKPaATHO NoBTOpeHa CyaoM v B APYTUX Aenax U [0 CUX
Nnop CAYXUT KpUTEPUEM OLEHKM MUHUMA/ZIbHOTO YPOBHA XECTOKOCTU BO3MOXKHOTO
HapyLleHua cTatbm 3°°,

Take cTaTba 3 KoOHBeHLMM BKAOYAeT NoHATUA “obpaweHue” u “HakasaHue”.
YT1o Kacaetcsa obpauweHnusn, Cyg 8 aene Mpettu (Pretty) npotns CoeAnHEHHOrO
KoponescTBa noctaHosumA, YTo “B npeueseHTHoM npase Cyaa “AypHoe obpalieHne”
paccmaTpuBaeTcA Kak obpalueHue, B XoAe KOTOPOro KepTBa Mo/yvaeT TenecHoe
NOBpeXAeHWe WAW WCMbITbIBAeT cepbe3Hble GU3nyeckne UAM MopanbHbie
cTpaganma”®, Nanee Cyp NOACHUA, 4TO OBpalLeHWe, KOTOPOE YHUNKAEeT wuau
ockopbaseT YenoBeKa, NMOKa3blBAET OTCYTCTBUE YBaXKEHUA, NPUHUNKAET ero uau
ee JOCTOMHCTBO, a TaKXe BbI3blBAeT YyBCTBA CTpaxa, 60U N HEMONHOLEHHOCTH,
cnocobHble CNOMUTb GU3MYECKYID WM MOPasibHYK YCTOMYMBOCTb, MOXKHO
OXapaKTepn30BaTb KaK yHUKalolee AOCTOMHCTBO obpalueHne v, cnesoBaTenbHo,
OHO MOKET nognagaTb nog AencTeme cTaTbi 362,

Y70 KacaeTca HakasaHus, B aene Kyoaa (Kudta) npomus lMonswu Cyn NoCcTaHOBUA,
4YTO Mepbl, AULWaloWMe Yyenoseka cBoboabl, YaCTO BKAKOYAKOT onpeaeneHHbIN
3N1IEMEHT CTpafaHua u/uam yHuxeHna®®:, 3aeco Cya NogyepKHyn, Yto s Toro,
4yTobbI HakasaHMe noanagano nog Aeicrene ctatbm 3 KoHBeHUMK, “cTpadaHme U
YHUXKEeHMWe AO0MKHO B Nt0HOM c/iydae BbIXOAUTb 3a Npeaenbl AaHHOro obA3aTesibHOro
37eMeHTa CTpPafaHUA UAN YHUKEHWUA, CBA3AHHOTO C AAaHHOM GOPMOI 3aKOHHOTO
obpalleHnsa nam HakasaHua %, CooTBETCTBEHHO, HE BCE HAKa3aHMA 3anpeLleHbl
cTatbei 3 KoHBeHunn. B aene Talipep (Tyrer) npomues CoeduHéHHoz2o Koponescmaa
Cya, NOCTaHOBMA B OTHOLLIEHUW YHUXKAIOLLLEro AOCTOMHCTBO obpalleHua:

ABCYpAHO cuMTaTb, YTO HaKasaHWe, NpUMeHsaemoe B cyaebHOM NopsaaKe, camo no
cebe, B cMy 06bIYHOTO 1, BO3MOXKHO, B 60ONIBLUMHCTBE C/ly4aeB HeU36exHOro anemeHTa

599 UpnaHdus npomus CoeduHéHHOz20 Koponeacmea, kanoba Ne 5310/71, 18 aHsaps 1978, § 162.

600 Cm., Hanpumep, lpatic (Price) npomue CoeduHéHHoz20 Koponescmea, xanoba Ne 33394/96, 10 uions
2001, § 24; Myusens (Mouisel) npomue ®paHyuu, skanoba Ne 67263/01, 14 Hoabpa 2002, § 37; HaymeHko
(Naumenko) npomue YkpauHel, xanobbl Ne 42023/98, 10 ¢pespans 2004, § 108; Aano (Jalloh) npomue
lepmaruu [B], sxanoba Ne 54810/00, 11 utons 2006, § 67.

601 [Mpemmu (Pretty)npomue CoeduHéHHo20 Koponescmea, xanoba Ne 2346/02, 29 anpens 2002, § 52.

602 Tam xe.

603 Kydna (Kudla) npomus Moabwu, anoba Ne 30210/96, 26 oktabpa 2000, § 93.

604 Tam e, § 92. Cm. Takxe Talpep (Tyrer) npomus CoeduHéHHo20 Koponeecmea, wanoba Ne 5856/72, 25
anpens 1978, § 30; Cepune (Soering) npomue CoeduHéHHoz2o Koponeecmea, xanoba Ne 14038/88, 7 uionsn
1989, § 100; B. lMpomus CoeduHéHHoz20 Koponescmea [BI1], skanoba Ne 24888/94, 16 gexkabpa 1999 r., §
71; babap Axmad (Babar Ahmad) u dpyaue npomue CoeduHéHHo20 Koponescmea, xanobbl Ne 24027/07,
11949/08, 36742/08, 66911/09 n 67354/09, 10 anpens 2012 r., § 202.
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YHVXKEHUA, ABAAETCA “YHMKAIOLWMM AOCTOMHCTBO” B pamKax cTaTbu 3. Heobxoammo

yuMTbIBaTL U Apyrue Kputepuun. Bonee Toro, B cTaTbe 3, YeTKO 3anpelatoLleit

“BecyenoseyHoe” 1 “yHuKaroLlee LOCTOMHCTBO” HaKa3aHue, NoApPa3yMeBaeTcs, YTo

CYLLECTBYET pas/inume Mex/ay TaKMM HakasaHWeM W HakasaHueMm B Lenom™.
Opyrum Ba*KHbIM BOMPOCOM KacaTeNbHO cogepXKaHua ctaTbn 3 KoHBEHLUM,
paccmaTpusaembim Cyaom B aene MpeTtn npotus CoeanHéHHOro KoponescTtsa, 6bin
BOMPOC O TOM, OXBaTbIBaET /I CTATbA 3 CTpadaHue, Bbl3BaHHOE 6onesHblo. B AaHHOM
aene Cy,u, NnoCTaHOBUA, 4YTO "CTpa,u,aHme, Bbl3BaHHOE eCTeCTBEHHO BO3HUKLWIMM
3860/'IEBaHVIeM, d)VI3VI‘-|eCKVIM NN NCUXUYECKUM, MOXET O0XBaTbiBaTbCA cTaTben
3, ecnn 6onesHb obocTpAeTcs B pe3ynbraTe 0bpalleHua, YCA0BUN 3aKIoUYeHuUs,
BbICBUIKM WU APYTUX MEP, 38 KOTOPble OpraHbl BAACTWM HECYT OTBETCTBEHHOCTL” %%,
ﬂ,aHHOE yTBEpXKAEHNE YKa3blBaeT Ha TO, YTO OTBETCTBEHHOCTb I'ocyp,apCTBa TONbKO
pacwmpaeTcs, ecnm ero AencTBUA MOTYT NPUYUHUTD UAK yCyrybuTb cTpaaaHus
3aMHTEepecoBaHHOro Anua. Takux AeWCTBUIA CO CTOPOHbI rocyaapcTsa He 6bii1o
YCTaHOB/IEHO B Xo4e cyp,e6H0ro pa36MpaTeanTBa, cnenosatesibHO, B COOTBETCTBUU
¢ KoHBeHuuen, BennkobputaHus He 6bina oba3aHa NpeaocTaBaATb KaKyo-11b6o
nomMoLlb B OCyLLeCTB/IEHUN 3BTAHA3UMN.

MoHATMA nNbITKK, 6ecyenoseyvyHOro obpalleHMa M YHUXKaKOLWEero AOCTOUHCTBO
obpaleHns 6onee NnogpobHO oNMCcaHbl HUXKE.

3.2.1 MbITKNK

Kak yXe 0TMe4danocCb Bblle, NblITKa ABAAETCA Haunbonee cepbeaHoﬁ M KecToKoM
bopmoit aypHoro obpauweHusa. B pene Upnavams npotus CoegMHEHHOTO
Koponesctsa®’ Cya nocTtaHOBWMI, YTO:

B TO BPemsa KaK CyWecTBYeT, C OZAHOW CTOPOHbI, HAaCUAWE, KOTOPOE [O/MKHO

OCY»KAATbCA KaK N0 MOPasibHbIM COOBPaXKeHUAM, TaK 1, B 6ONbLUMHCTBE Cy4aes, No

BHYTPEHHeMy npasy [JoroBapuBaioLLMXCA rocy4apcTs, HO KOTOPOE He NoAnajaeT nog,

AencTeme ctatbi 3 KOHBEHLMMK, , C APYrOi CTOPOHbI, B KOHBEHUMM Bblia NpeanpuHATa

NOMbITKA C NOMOLLBIO PA3INUUA MeXAY NMOHATUAMM “NbITKKU” 1 “BecyenoBeyHoro u

YHUKAIOLLEro AOCTOMHCTBO obpalieHna” NPUKPEnUTb ONPeaeneHHyo CTUrMy K

NOHATUIO YMbIWEeHHOro 6ecyenoBeyHoro obpalleHns, ABNAIOWEroca NPUYUHONMN

OYEHb CePbE3HbIX M KECTOKMX CTPaSaHNns,

Takke Cyf ccbinanca Ha ctatbio 1 Pesontoumm 3452 (XXX), npuHaTol feHepanbHOM
Accambneent OOH 9 pekabpa 1975 r., B KoTOpol rosoputca: “lMbiTka npeactaBaseT
coboWi OTATOWEHHYIO U HaMepeHHY GOopMy KecToKoro, 6ecyenoBeYHOro Uau
YHUMKAIOLWEro AOCTOMHCTBO obpalleHma nan HakasaHua” %, Mpu ycTtaHOoBAEGHUM
pasnMunii mexay nbiTkamu U Apyrummn popmamm aypHoro obpaiteHua Cya Takxe

605 Talipep (Tyrer) npomue CoeduHéHHo20 Koponescmea, sanoba Ne 5856/72, 25 anpens 1978 r., § 30.
606 [Mpemmu (Pretty) npomue CoeduHéHHo2o Koponescmea, »anoba Ne 2346/02, 29 anpens 2002 r., § 52.
607 UpnaHdusa npomus CoeduHéHHO20 Koponescmea, sanoba Ne 5310/71, 18 aHsapsa 1978 .

608 Tam ke, § 167.

609 Tam xe.

173



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

yacto ccbinaetca Ha KoHseHuutio OOH npotus nbiTok®. B ctatbe 1 KoHBEHUUM
NPOTUB NbITOK AAeTcA cneayloLlee onpeaeneHune nbiTke:

noboe AencTBUE, KOTOPbIM KaKOMY-MBO LY YMbILIAEHHO NPUYMHAETCA CUIbHARA
60/1b UK cTpafaHue, GU3NYECKoe UK MOPabHOE, C Le/bio MOYYNUTb OT HEro UK
OT TPETLEro /ML CBEAEHUA UAU NPU3HAHUA, HaKa3aTb ero 3a AeNCTBUe, KoTopoe
COBEpWWNO AAHHOE NULO WAW TPeTbe JIMLO UAU B COBEPLIEHWU KOTOPOro OHO
NoA03PEeBaeTCs, a TAKKe 3anyraTb A NPUHYANTL €70 UK TPETLE NNLLO, UK MO 060
NpWYKHe, OCHOBAHHOM Ha AMCKPUMMUHALMM Nt0BOro XxapakTepa, Koraa Takas 601b nau
CTpasiaHue NPUYMUHAIOTCA rOCYAAPCTBEHHbBIM AOMKHOCTHBIM IULLOM UM MHBIM IULLOM,
BbICTYNaoLWMM B ODULMAIBHOM KauecTBe, AU NO WUX NOACTPEKATENbCTBY, WU C UX
BEAOMa WM MONYATIMBOTO COrNacus.

B cratbe 16 KOHBEHUWMW MPOTUB MbITOK, B KOTOPOW FOBOPUTCA O MECTOKOM,
6€ecyenoBEYHOM MM YHUNKAKOWEM AOCTOMHCTBE 06palleHMM UKW HaKasaHuu,
3aKpensieHo cieaytolee:

Kapoe rocynapcrBo-y4acTHUK 06a3yeTca NpefoTBpalLaTh Ha Nt060oi Tepputopum,

HaXOAALLENCA NOZ ero PUCAUKLMEN, APYTUE aKTbl KECTOKOro, 6ecYe0BeYHOro nam

YHU)KaIOLLEro JOCTOMHCTBO 06PaLLEeHNa U HaKa3aHWA, KOTopble He NOANaAaloT Noj,

onpefesneHune NbiTKK, CoAepsKaLLeecs B cTaTbe 1, KOraa Takue akTbl COBEPLIAOTCA

roCyAapCTBEHHbIM AOKHOCTHBIM IMLOM MAU UHBIM JIMLLOM, BbICTYNaloWmMm B

odu1LManbLHOM KayecTBe, UM MO UX MOACTPEKATENbCTBY, UK C UX BeAOMa MK

MONYaNNBOTO COrnacua. B yacTHocTH, 06A3aTenbeTBa, coepkaluvecs B ctatbax 10,

11,12 1 13, npMMeHSAIOTCA C 3aMEHOM YNOMMUHAHUIA O MbITKE YNOMUHAHUAMM O APYIUX

bopmax ecTokoro, 6ecieNnoBeYHOro UM YHUXKAIOLWETO AOCTOMHCTBO 06palyeHus

1 HaKasaHus.
Kak BuAHO 13 onpegeneHuna nbiTkM B cTaTbe 1 KOHBEHL MM NPOTUB MbITOK, AaHHOEe
onpeaeneHne oxBaTbiBaeT TPU Pa3/IMYHbIE MpeaBapuUTeNbHble YC/I0BUA: BO-NMEPBbLIX,
NPUYNUHAETCA CUIbHAA d)VISVIHECKaﬂ MAN HPaBCTBEHHAA 601b UK CTpagaHue; BO-
BTOPbIX, CUAbHaA 60Nb UAW CTpadaHUe MPUYUHAIOTCA YMbILWIEHHO; B-TPETbUX,
cunbHasa 60/1b AN CTpagaHne NPUYMHAKOTCA C ONpPeaeneHHON Lenbio, Hanpumep,
ONnAa nonyyeHus cBeAeHUn nnm NPU3HaHUA, yTobbl HaKa3aTb UAN 3anyraTtb, Wau c
uenbto ANCKPUMUHAL NN, EBpOI'Ief/'ICKVIﬁ CyZ4 no npaBam YesioBeKa TaK¥Ke NpumeHaeT
3TW TpW NpeaBapuTesbHble ycnoBuA. Nepsoe 1 BTOpOe YCA0BMA MOXKHO YBUAETb
B peweHun Cyaa no geny Mpnangua npotus CoeagnHéHHoro KoponescTtsa, rae oH
CCblJ1aeTCA Ha ”yMbIUJneHHOE becuenoseyHoe o6pau1,eHme, npuYnHAatoLWwee cnabHoe
cTpagaHune”®t, Cya ccblnaeTca Ha TpeTbe ycnosue B aene BupabsaH (Virabyan)
npomus ApMmeHuUU, B KOTOPOM OH YCTaHOBW, YTO:

KaKk npusHaertcs 8 KoHeHLUuM OOH NPOTUB NbITOK U APYTUX SKECTOKMX, 6ECYEN0BEYHbBIX

UNN YHUKAIOWMX [OCTOMHCTBO BUAOB O6PALLEeHWA WM HaKasaHWsA, NPUHATON 26

nioHA 1987 r., cywecTByeT onpesesieHHbI 9N1eMeHT, KOTOpbIV onpeaensaeT NbiTKy

B KOHTEKCTE YMbILUNEHHOTO NPUYUHEHUA CUNBbHOW 60NN MW CTPAAAHUA C Lenblo,

NMOMMUMO NMPOYETO, NONYYEHWUSA CBEAEHWI, HAKA3aHMA UK 3anyrMBaHNUA®!,

610 CeamoyHu (Selmouni) npomue ®parHyuu, »xanoba Ne 25803/94, 28 utons 1999 r., § 96.

611 UpnaHdusa npomus CoeduHéHHo20 Koponeacmea, kanoba Ne 5310/71, 18 aHeaps 1978r., § 167. BupabsH
(Virabyan) npomue ApmeHuu, sxanoba Ne 40094/05, 2 oktabpsa 2012 r., § 156.

612 Cm. Takke CanmaH (Salman) npomue Typyuu, sanoba Ne 21986/93, 27 utoHa 2000 ., § 114.
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B nene fukme (Dikme) npomus Typyuu 3asBuTens cOobLWMA, YTO OH NoaBepranca
NbITKaM, KOTAa COAEp’Kanca Nof cTpaxei B nonvumu, nosatomy Cya nposepun
[JaHHble TpU KpuTepua b6onee TwatenbHo®':. Ccbiasacb Ha onpeaeneHve MbiTkK,
cogep:KalleecA B ctatbe 1 KoHBeHUMM npoTuB nbiToK, Cya MOCTaHOBWA, YTO
nepBoe npefBapuTeNbHOE YCI0BME — CEPbE3HOCTb MPUUYUHEHHbIX CTPaZaHUI U
601 — YCNOBHO M 3aBMCUT OT 06CTOATENLCTB Aena’t®. YcnosHbIMK daKkTopamu B
3TOM OTHOLUEHUW ABAAIOTCA MPOAOMIKUTENBHOCTL OBpaLLeHns, dusmndeckme m/mam
HPaBCTBEHHbIE NOCNEACTBUSA, U, B HEKOTOPbIX C/1y4asX, MoJ, BO3PacT U COCTOAHUE
340p0BbA KepTBbI®™. Cya obHapyxua, uTo B Aene Jukme AaHHbIN KpuTepuin 6bia
BbIMO/IHEH, T.K. 3aABUTENb “KWUA C MOCTOAHHON duU3nYeckoin 60/blo U TPEBOroM,
CBSI3aHHOW C ero HeyBepeHHOCTbio B CBOel cyabbe m MoboAaMM, KOTOPbIM OH
HEOAHOKPATHO NOABeprancsa BO BPEMA A0MNPOCOB, KOrAa HAaXOA4MU/CA MO CTPaKen
B NoAMLMK”C, Take Cy/ 3aKNHOUMA, YTO BTOPOI U TPETUI KPUTEPUM TaK e bblin
BbINO/IHEHDI, T.K. “Takoe obpaLLeHne 6bl10 yMbILLIEHHO MPUMEHEHO B OTHOLLEHMUU
nepBOro 3asaBUTeNA areHTamMu rocyaapcTea npwv BbINMONHEHUM UX 06A3aHHOCTEN
C LEeNblo NONyYeHUA MPU3HAHUA UAKN CBEAEHUIN O NPECTYN/IeHUAX, B KOTOPbIX OH
nopospesanca”®. 3To o3HavaeT, YTo obpalleHne 6bIN0 HE TONbKO YMbILWIEHHbIM,
Npu 3TOM, BbIMONHAOWMM BTOPOW KPUTEPUIA, HO TaK Ke MNPUMEHANOCL C
onpeaeneHHON Lebto, TEM CamMblM, BbINONHAA TPETUI KpuTepuit. OCHOBbIBAsACH Ha
JaHHOM aHanuse, Cya NOCTaHOBWA, YTO fiypHOe obpalleHune ¢ 3aaBUTENIEM B Aene
Jukme npomue Typyuu npeactaBnsno cobom nbiTrys:,

B pene CeamoyHu npomus ®paHuyuu Cyp obbsacHUA, yTo KOHBEHUMA ABAseTCA
“YKMBbIM MHCTPYMEHTOM, KOTOpPbIA HEOOXOAMMO WHTEPNPeTMpoBaTb B CBeTe
aKTyasbHbIX ycnoBuin”’®°, B ceasm ¢ atum, Cya NocTaHOBWUA, YTO “onpeneneHHble
OeNCTBUA, KOTopble 6bln KBAaAMOULMPOBAHbI B NPOLLIOM KakK “becyenioBeyHoe U
YHUXKatoLee AO0CTOMHCTBO 0bpaLleHne” B NpOTMBOMNOIONKHOCTb “MbITKE”, MOTyT BbITb
kBanuduumposaHbl B byaywem no-gpyromy. Npeanonaraercs, 4To NOBbIWAOLWMIACA
CTaHAapT, HeobxoaMmbl B 061aCTU 3aLWMTbI NPaB YenoBeka U pyHAaMEHTaNbHbIX
cB0604, COOTBETCTBEHHO U HEMUHYeMO TpebyeT 6onbluelt TBEPAOCTU B OLLEHKE
HapyweHnin dyHAameHTaNbHbIX LLEeHHOCTEW AeMoKpaTuyeckoro obuwectsa”®® |
Moatomy Cya 3aknuua, 4yto 6onbLIOEe KOMMYECTBO NMOGOEB, MPUYMHUBLIMX
3aABUTENIO CUbHYIO 60/1b, 6bI1I0 HAaHeCeHO B Lenax “nbiTkn”’®?, Nanee Cyn otmeTnA,
4yTO 32ABUTENA

613 Jukme (Dikme) npomue Typyuu, sanoba Ne 20869/92, 11 utons 2000 r., § 94.

614 Tam xe.

615 Tam xe.

616 Tam ke, § 95.

617 Tam xe.

618 Tam e, § 96.

619 CenmoyHu (Selmouni) npomue ®paryuu, skanoba Ne 25803/94, 28 uions 1999 ., § 101).
620 Tam xe.

621 Tam xe, § 102.
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TalWMIM 33 BOAOCHI; €ro 3acTasiann 6exatb No KOPUAOPY, B KOTOPOM obuuepsbl

NOANLMW CTAaBUAM EMY NOAHONKKM; €r0 3aCTaB/IANM CTOATb HA KONEHAX Nepes, MON0A0M

YKEHLLMHOW, KOTOPOM KTO-TO roBopwmAa: “CMOTpM, ceryac KTo-To byaet netb”; oguH

oduLep NoMUMM NoKasaa emy CBoW neHuc, rosops: “Cocn”, a NOTom nomounacsa Ha

Hero; a TakKe ero nyraau NasabHOM NamMnoi U WNpULeMm... Kpome nepeuncaeHHbIx

[eNCTBUI KeCToKoro xapakTepa, Cya 0643aH NoA4YepKHYTb, YTO Takue AeicTBuA bblin

6bl YYAOBULLHBIMM U YHUMKAIOLWMMM A5 11060r0, HE3aBUCUMO OT WX YCAOBUIA®?,
B wutore Cy,u, 3aKNK4Ynn, 41O "dJVIBMHECKOG n ncmxonornyeckoe Hacunaue,
paccmaTpmnBaemoe Kak O4HO uenoe, copeplieHHoe NpoTne ITINYHOCTU 3aABUTENA,
NPUYNHUAO “cUNbHY” 60Mb U CTpadaHusa U 6bI0 Ype3BblYaliHO Cepbe3HbIM U
KeCToKMm. Takne AEVICTBMH AO/IKHblI PACCMaTPUBATLCA KaK NbITKM B paMKaXx CTaTbU
3 KoHBeHUmumn" %,

B pene Kapabem (Karabet) u dpyaue npomus YKpauHeI®?* npeactaBneH HeaaBHUN
npumep cyfebHOM NPaKTUKKM, KacatoLencs NbiToK. 3aABUTENN YTBEPIKAAIM, UTO OHU
6b1711 U36UTbI, YHUKEHBI U OCKOPOAEHbI TEM, YTO MX 3aCTaBUIW Pa3feTbCa A0rona u
NPUHATb YHU3UTE/IbHbIE NO3bl; UM NPUYUHANN 60/b, 6e3 HE06X0AMMOCTU UCMOb3YS
CNewucpeacTBa; UM He 4,aBasiv BOAbI M efibl Ha MPOTAXKEHWUM AUTENIbHOTO Nepuoaa
BPEMEHW; UX NoABEPranv BO3AENCTBUIO HU3KMUX TemnepaTyp 6e3 npefocTaBaeHus
TENNOW OAENAbl; BO BPEMA OMEpaLMM UM He NPefoCTaBAA/N HaA/exallen
MeAMLMHCKOM nomolu. B aaHHom aene Cys NOCTaHOBUA:

6ECI'Ipl4‘-IMHHOE Hacunave, NCNoOJib30BaHHOE OpraHamu BANacTu, 6bin10 Hanpas/aeHo

Ha nojasJsieHMe akuun npoTtecta, Ha HakKa3aHWe 3aKNHYEeHHbIX 33 UX MUPHYIO

ronogHywo 336aCTOBKy N Ha npece4vyeHue B KOpHe Nto6bIX NONbITOK npegbvABneHUA

TpebosaHuit. Mo mHeHUto Cyaa, obpalleHne, KOTOPOMY MOABEPrainCh 3asBUTENN,

AO0/TKHO 6bi10 NPUYNHUTb UM CUJIbHYHO 6onb 1 CTpadaHne B paMKaX 3Ha4eHUA CTaTbn

1, nyHkTa 1 KoHseHuuy OOH NpOTMB NbITOK U APYTNX XKECTOKMUX, BecyenoBeyHbIX am

YHUXKALWKUX 4OCTOMHCTBO BMA0B OspaLI.I,EHMH W HaKa3aHuA, aXe HeCMOoTpA Ha To,

4YTO TaKoe o6pau.|.eHV|e He npuseno K 4NnTenbHOMY Bpeay Ux 3AOpOBbP06254
CynebHas npaKTyKa NoKasana, YTo 3aABUTENIO, YTBEPKAAIOLLEMY, YTO OH NoABeprancs
nbiTKam, HeobxoaMMo 060CHOBaTL CieaytoLlee:

1. TMpuynHeHne cuNbHOU GU3MYECKOW WAM HPABCTBEHHON 6oAuM uan
CTpagaHua. YcnoBHbIMK GaKTopamm, KOTOpble MOTYT ONpeaenTb YpOBeHb
NPUYNHEHHONU 60U, KpOMe Mpoyero, ABAAIOTCA MPOAOINKUTENbHOCTb
obpalLeHus, Usnmyeckne u/mam HpaBCTBEHHbIE NOCNEACTBMA/TPaBMbI, NOA,
BO3PACT W COCTOAHME 34,0POBbSA KEPTBbI;

2. YMbIW/IEHHOE MPUYMHEHWNE CUNbHOM 60K MnKn cTpagaHusa. ObpalueHne
WM HEOCTOPOXKHOCTb, KOTOPAs CTa/lv NPUYUHON CUNbHOK 60AU, HO He
COBEPLUEHHbIE YMbILLJIEHHO, HE KBaNULMPYETCA KaK MbITKa; 1

3. TpuunHeHne 6011 UK CTPAZAHUSA, UMEIOLLLEE ONPeaesEHHYIO Lieb, TaKyo
KaK HaKasaHue, 3anyrueaHue, Noay4yeHne CBeAEHU UK NPU3HAHUA, T.4,.

622 Tam xe, § 103.
623 Tam xe, § 105.
624 Kapabem (Karabet) npomue YkpauHsl, skanobbi Ne 38906/07 n 52025/07, 17 aHsapsa 2013 .
625 Tam xe, § 332.
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3.2.2 becyenoBevHoe obpalueHune

B ctatbe 3 KoHBeHUMM 3anpewaeTtca becyenoBeyHoe obpalleHne U HakasaHue.
Kak 6bln10 yNnOMAHYTO Bbille, PasiMyme Mexay NbiITKOM u 6ecyenoBeyHbIM U
YHUMKAIOLWMM JOCTOMHCTBO ObpalleHnem 3aBUCUT OT CTeneHu TaxecTn. He Bce
AeNncTBMA aypHoro obpalieHusA, KoTopble HapywatoT cTtaTtbto 3 KoHBeHuuM,
[OCTUraAlOT MOPOra XKECTOKOCTU MbITKU. TeM He MeHee, iypHoe 0bpaLleHne MOoKeT
cocTaBnATb becyenoBeyHoe obpalleHne NN HakasaHue. B gene /labuma (Labita)
npomus Mmanuu Bonbliana Manata Aana HeEKOTOpble peKoOMeHAaLNm, KacatoLnxca
3Ha4yeHusa becyenoBeyHOro obpaLLeHuns:

Cyg, nocTaHoBu, 4TO 0bpaLLeHne 6bi1o “6ecyenoBedHbiM”, T.K., KDOME NPOYero, OHO

6bin10 npegHamepeHHbIM, A4/IN1I0Cb HECKO/IbKO 4acoB 6e3 nepepbiBa U NPUYUHNNO

nmbo TenecHole nospexaeHuAa, nmbo cunbHoe d)wawuecr(oe N HpaBCTBEHHOE

cTpagaHune®?,
B pene UpnaHousa npomue CoeduHéHHo20 Koponescmeaa Cya, fonxeH bbin pelwnTsb,
ABNANUCH MM NATb TEXHWK AONPOCA, @ MMEHHO CTOAAHME Yy CTEHbl, 3aKpblBaHUE
KONMaKoM, NoABepraHue Wymy, NMWeEHNEe CHA U NLLIEHWE efbl U BOAbI, KOTOpble
B/1ACTU Be/IMKOGPUTAHUM NPUMEHANN MO OTHOLWEHMUIO K rpaxkaaHam CeBepHoM
Npnanann 8 1970-x rr., popmamu 6ecyenoseyHoro obpauieHna®”’. Cya noctaHoBu
cneayoulee:

MATb TEXHMK NPUMEHATNCb BMeCTe, p,el;'!CTBl/Iﬂ 6bin npegHamepeHHbIMU U 4 INJINCb

HECKO/IbKO Yacos 6e3 nepepbiBa; OHU MPUYNHUIN, €CNIN He Te/leCHble NoBpeXXaeHua,

TO CUNbHOE ¢VI3MH8CKOE W HpPaBCTBEHHOE CTpajaHue inuam, KoTopble noasepraancb

AaHHbIM AeﬁCTBMHM, a TaKXe npueesin K CUNbHbIM NCUXNYECKUM paccrpoﬁc‘rBaM

BO BpemAa gonpoca. Cne,u.osaTeano, 3TN AEPICTBMFI noanafakT noa Kateropuwo

6ecyenoseyHoro obpalLeHna B pamkax 3HauyeHus cratbm 3%,
Tem He meHee, CyZ4 BbIACHUA, YTO NATb TEXHMK HE COCTAaBMAM MbITKY, T.K. OHU He
NPUBENU K CTPAZAHUAM CO CTEMEHbHO YKECTOKOCTU, HEObX0AMMOM ans KBanndukaLmm
MX KaK MbITKK®?,

B nene Kamnb6enn u KocaHc (Campbell and Cosans) npomus CoeOuHEHHO20
Koponescmea®° nokasaHo, 4To gake NpocTas yrposa AypHOro obpalieHma MoxeT
ABNATLCA HapyweHuem ctatbm 3 KoHBEHUWUU. 3aABUTENM }KA/TIOBAUCL HA Yrpo3y
TENECHOro HaKa3aHMA B X LUKO/E. 3aABUTENN CamMU GaKTUUYECKM He Bblin KepTBamu
¢dur3nyeckoro gypHoro obpaleHuns. Tem He meHee, Cy 3aKN0UUA, YTO

Npu YCNOBWUM peasbHOCTM W NpeAHaMepeHHOCTU MPOCTas yrpos3a noseseHus,
3anpeweHHoro cTatbéi 3, MOXET NPOTUBOPEYUTb AAHHOMY MONOMKEHMIO.
CnepoBaTeNbHO, yrpo3a MbiTOK B afpec YesoBeKa B HEKOTOPbIX 06CTOATEIbCTBAX
MOMKET COCTaB/ATb “BecyenoBeyHoe obpalyeHme” st

626 Jlabuma (Labita) npomue Mmanuu, »xanoba Ne 26772/95, 6 anpens 2000 r., § 120.

627 WUpnaHdusa npomue CoeduHéHHo20 Koponeacmea, anoba Ne 5310/71, 18 ausapsa 1978 ., § 167.

628 Tam xe.

629 Tam xe.

630 Kamn6enn u Kocaxc (Campbell and Cosans) npomue CoeduHéHHoz20 Koponeecmea, anobbl Ne 7511/76 u
7743/76, 25 despans 1982 r.

631 Tam xe, § 26.
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Cya, NpuHAN TaKkoe e pelueHue B aene legeeH (Gdfgen) npomus fepmaHuu®®?.
B aTOM C/lyyae MoauuMA yrpoxana 3asaBUTE/NIO MbITKAMM, €CAN OH He CooBLwUT
MEeCTOHaXO0XKAEHNe NOXULLEHHOTO UM pebeHKa. bonbluas ManaTta 06HapyKMAa, YTo
Yrpo3bl MbITOK COCTaBAAOT 6ecyenoseyHoe 0bpaLlieHne, HO He COCTaBAAIT MbITKUS:
CyL 06Hapy»Ku/, 4To CepPbe3HOCTb OKAa3aHHOro AABJAEHUA U cuna NPUYUHEHHOTO
HPABCTBEHHOTO CTPAaAaHMWA He [OCTAaTOUHbI 418 ONpPeseNeHUs NbITKK, HO COCTaBAAIOT
6ecyenoseyHoe obpaleHnes*,

Cnepytoulee feno, KOTopoe ABAAETCA HarnsgHbIM npumepom noaxoaa Cyaa B
OTHOLLEeHUM BecyenoBeyHOro obpaLLeHns, CBA3aHO C Nnopyeit nmylwiectsa. B aene
Cenuyk u Ackep (Selguk and Asker) npomue Typyuu TypeuKme ciy>bbl oxpaHbl
npaBonopaAKa paspyLnam goma 3ansutenein. Cyg ycTaHOBUA:

[loma v 60/1bLUYI0 YacTb UMYLLECTBA 3aABUTENEN YHUUTONMUAN COTPYAHUKM CAYKObl

OXpaHbl NPABOMNOPALKA, /IMILMB 3aABUTENEN CPEACTB K CYLLECTBOBAHMIO 1 3aCTaBUB WX

NOKUHYTb AE€PEBHI0. BbIACHUAOCH, YTO AaHHble AENCTBUA BblAN NPEsyMbILAEHHBIMU

1 NPOBOAM/IUCH B HAapyLUEHWE HOPM 63 LONKHOTO YBAXKEHUA K YyBCTBaM 3anBuTeNe.

WX 3acTanv BPacniox; MM NpULLNOCH CTOATb U CMOTPETb, KaK FropAT WX OMa; He 6b110

NPeANPUHATO Mep NPEeLOCTOPOXKHOCTH, YTOBbI 06ecneynTs 6e30MNacHOCTb r-Ha U r-3KK

Ackep; NpoTecT r-ku Cenyyk 6bin MPOUrHOPUPOBAH, A TaKKe, B NOCNEACTBUM, UM He

6b110 NPEAOCTABNEHO HUKAKOM MOMOLLM®S,
Cyp, 3aK/I4YUAN, 4YTO CTpagaHuAa, NPUYUHEHHbIE 3aAaBUTENAM, AOO0CTUTAKOT
MWHUMaNbHOM CTEeNeHn eCTOKOCTH, HeOGXOAMMOVI ANnA yCtaHOB/EHUA CbaKTa

HapyweHus cTatbl 3 KoHBeHL MM,

KaK NoKasbIBaloT BbilEM3NOXeHHbIe Aena, 6ecuenoseyHoe oTHoLWEeHMe He TpebyeT
HaMepeHUA UM ONpeseneHHOMN Leu, B OTAnYMe OT NbiTKK. ClefoBaTeNbHO, CaMo
no ce6e NpUUYMHEHUE CUABbHOM 60N UAKN CTPASAHUA LOCTATOYHO ANA ONpeaeneHun
dakTa 6ecuenoseyHoro obpalLeHns B pamKax ctatbi 3 KOHBEHLMUMN.

3.2.3 YHMKaloLlee A0CTOMHCTBO obpalueHue

B aene Anno (Jalloh) npomue lepmaHuu®’ Cya noctaHoswus, 4to “obpalyeHue
CYMTAETCA YHUMKAIOLLMM LOCTOMHCTBO, KOr4a OHO BbI3bIBAET Y XKEepTBbl YyBCTBA
cTpaxa, 60/ U HEeNONHOLEHHOCTH, CNOCOBHbIE OCKOPOUTL M YHU3UTbL JOCTOUHCTBO,
M, BO3MOXHO, Nomatowme GU3MYECKY0 MU MOPaNbHYIO YCTOMYMBOCTb MU
3acTaBastolWme AeNCcTBOBaTbL NPOTUB BOAWM MM cOo3HaHWA®E, Kpome Toro, Cyg,
06HapyKW, 4TO “B CBA3M C 3TUM, BOMPOC O TOM, 6b110 /1M 0bpaLLeHue HaueneHo Ha

632 [3¢peeH (Gdfgen) npomue lfepmaruu [6I1], wano6a Ne 22978/05, 1 utonHa 2010 r.

633 Tam xe, § 108.

634 Tam xe.

635 Cenuyk u Ackep (Selcuk and Asker) npomue Typyuu, sxanobbl No 23184/94 n 23185/94, 24 anpens 1998
r,§77.

636 Tam e, § 78.

637 Anno (Jalloh) npomue repmaruu [B1], anoba Ne 54810/00, 11 ntonsa 2006 r.

638 Tam e, § 68.
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YHUMKEHUE NAM OCKOPBIeHNE KepTBbl, ABNAETCA GaKTOPOM, KOTOPbIN Heobxoanmo
NPUHATb BO BHUMaHME, O4HAKO OTCYTCTBME TAaKOW LLe/IM He O3HAYaeT, YTo He 6biio
HapyweHua cTaTbk 3”°%. Kpome TOro, 4OCTAaTOYHO TOrO, YTO XKEPTBa YHUMKEHa
B CBOMX COBCTBEHHbIX [N1a3ax, a He N0 MHeHWo apyrux noaein®’. OueHka Toro,
ABAAeTCA 1 06paLleHme YHUKAOLWMM AOCTOMHCTBO, YC/I0BHA Y 3aBUCUT OT OLLEHKM
BCeX 06CTOATEeNbCTB haKTUUYECKON cUTyaumn. PakTopamm, HeobxoaMMbIMKU YTOObI
OLEHWTb, AOCTUraeT M onpeaeneHHas popma obpaLLeHUa UAM HaKasaHMA nopora
YKECTOKOCTK, KOTOPbIV NoAnagaer nog Aencteme ctatbM 3 KOHBEHLUK, ABAAIOTCA
XapaKTep UM KOHTeKCT obpalleHna u/uam HakasaHua, cnocob u maHepa ero
WCMONHEHMA, NPOAOC/IKUTENBHOCTb, GU3NYECKME U HPABCTBEHHbIE NOC/NeACTBMA U,
B HEKOTOPbIX Cy4Yanx, Mo, BO3PACT, COCTOAHME 340P0BbA KepTBbI®*,

Oeno Cmanees (Stanev) npomue bosnzapuu®? aBnsetca HarnA4HbIM NPUMEPOM
noaxoga, npumerHsaemoro CyAOomM B OTHOWEHMM YHUMKAKOLWEro AOCTOMHCTBO
obpauweHnsn. B gaHHom gene Cya o6Hapy»Kui, 4TO 3aABUTENb, CTPALAMOWMIA OT
WK30bpeHnK, CTas KepTBOM YHUMKAIOLLLErO LOCTOMHCTBO 06paLLeHNA 13-3a YCN0BUIA
YKM3HM B SOME COLMAIbHOM OMeKwu, Kyaa opraHbl BAACTV NOMECTUM 3aaBuUTens®,
CyA, npuLuen K LaHHOMY 3aK/1H04eHMIo, OCHOBbIBAACH Ha paKTe Toro, uTo eaa B Jome
COLMaNbHOM oneKku bblia HeMPUroAHOM M OYEHb HU3KOTO KauecTBa; AOM COLLMabHOM
OMeKM MNOXO OTanAuBascA, U 3aaBuTeNb Obla BbIHYKAEH HOYeBaTb 3MMON B
ManbTo; 3aABUTENIO Pa3peLlasoch Noib30BaTbCA AylemM TObKO pas B Hedesto, a
CaHWTapHble NoMeLLeHNsA BblN B 04eHb NAOXOM COCTOAHUM; MOCAE MbITbA NOAAM,
COAEPKALLMMCA NOZ, ONEKOM B y4PEKAEHUN, He BO3BPALLAAM UX BELLM, @ 3aCTaBNAM
0LeBaTb YyXKMe, YTO MPUUMHATIO UM YYBCTBO HEMONHOLEHHOCTU, Cya NpuHAN BO
BHUMAHUWE M ONTENIbHOCTb HAXOXAEHWUA 3aABUTENA B AAHHOM y4YpesKaeHuM, a
MMEHHO cemb n1eT®*. CooTBeTcTBEHHO, CyA, 3aKNH0UMA, YTO 3aABUTEb CTal KepTBOM
YHUIKAIOLLLEro AOCTOMHCTBO 0bpatueHuns. Cya 06HapyKMA HapyLweHne, HeCMOTpA Ha
TO, YTO AENCTBUA OPraHOB BAACTU HE BbINN YMbILLIEHHBIMMU.

B nene Talipep (Tyrer) npomus CoeduHéHHo2o Koponesacmeaa Cyn Aan yKasaHus
no onpefeneHuio yHWMKalowero AOCTOMHCTBO HaKa3aHuA. B paHHoOm pene
NATHAALATUAETHUN ManbymMK Obll NPUTOBOPEH K TeNeCHbIM HakasaHuam. Ero
3aCTaBU/IM CHATb BPIOKM U HUXKHEe Beslbe U HarHyTbCA Yepes CTOJ, B TO BPEMs KaK

639 [upc (Peers) npomus lpeyuu, »anoba Ne 28524/95, 19 anpens 2001 r., §§ 67-68 u 74; KanawHukoe
(Kalashnikov) npomue Poccuu, sanoba Ne 47095/99, 15 utons 2002 r., § 95.

640 Tam e, § 32.

641 Kocmenno-Pobepmc (Costello-Roberts) npomue CoeduHéHHo2o Koponescmea, sanoba Ne 13134/87, 25
mapta 1993 ., § 30; MpaaHdus npomue CoeduHéHHo2o Koponescmea, anoba Ne 5310/71, 18 saHsapsa 1978
r., §162; Talipep (Tyrer) npomue CoeduHéHHo20 Koponescmea, skanoba Ne 5856/72, 25 anpens 1978 ., §§
29-30; CepuHe (Soering) npomue CoeduHéHHoz20 Koponescmaa, »xanoba Ne 14038/88, 7 uons 1989r., § 100

642 Cmanes (Stanev) npomus boneapuu, anoba Ne 36760/06, 17 aHsaps 2012 r.

643 Tam ke, § 212.

644 Tam xe, § 209.
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[1Ba NONMLLENCKMX AEePKaNM ero, a TPETUM NPUMEHM/ HaKa3aHMe C MOMOLLLbIO PO3OT.
HecmoTpa Ha To, YTO PO3rK HE NOPBA/IM KOMKHBbIM MOKPOB 3asABUTENSA, OH UCMbITbIBAN
60/b elle OKOAO MO/yTOpa Heaesnb nocie HakasaHua. Cyh NMOCTaHOBWA, 4YTO
HaKasaHue, npuMeHaemoe B CyaebHOM NopsAAKe, HEOTBPATUMO NMPUBHOCUT S/1EMEHT
YHUKEHUAE, Mpy 3TOM HEOBXO0AMMO BUAETb PAa3HMLY MEXKAY HaKasaHWeM B LLeJIoM
M HaKa3aHMEeM, KOTOPOE YHUMKAEeT YenoBeyeckoe A0CTOMHCTBO. Cya 06bACHMA, UTO
B OTHOLIEHWUW YHMKAIOLWLEro AOCTOMHCTBO HAKa3aHUA AaHHbIA AONOAHWUTE/bHbIN
3N1E€MEeHT NoApPa3yMeBaeT, uTo

HaKasaHue cuMTaeTcs “YHUNKAIOLWMM AOCTOMHCTBO” U ABAAETCA HapyLIEHWEM CTaTbK

3, eC/W YHUXKEHWE UK 0cKopbBaeHe JOCTUratoT ONpeaeneHHOro YpOoBHA U AOMKHbI,

B 106OM CNyyae, OTANYATLCA OT 06bIYHOTO 31EMEHTA YHUNKEHMA [...]. OueHKa, B cuny

NPVPOAbI BELUei, yCI0BHA: OHa 3aBUCUT OT BceX 06CTOATEbCTB AeNa W, B YaCTHOCTH,

OT XapaKTepa WU KOHTEKCTa CamMoro HakasaHusA, a Takxe oT cnocoba 1 maHepbl ero

ncnonHeHna®.
B pononHenwue, Cya ocoboe BHUMaHMe yaennn tomy obcrosTen bCTBY, YTO “HakasaHue
6bin0 NMPUMEHEHO MO TrONbIM AroauMuam, 4YTo, B HEKOTOPOM pPoOAE, ycyry6nﬂeT

YHUKAIOLWMIA XapaKTep Haka3aHus 3aasuTenn”’ %,

B otamnumne ot gena Talipep e 0ene Kocmenno-Pobepmc (Costello-Roberts) npomus
CoeduHéHHoz2o Koposneecmea Cyn He nocumTan, yTo HakasaHue NpeacTasasaio
coboii yHUKatowee AOCTOMHCTBO obpalieHne®. B gaHHOM aene pedb UAET O
HaKasaHWM MONOAOr0 YesI0BEKa B COOTBETCTBMMU C AEWCTBYIOWMMU NpPaBuiamm
3aKpbITOro y4ebHOro 3aBefeHus, B KOTOPOM OH yuumaca. Mocne nonydyeHua natu
npeaynpesKaeHunin 3a HapyweHusa (OTHOCUTENbHO HEGONbLUME) NPABU AUCLMTIUHDI
LUKOANbI, 3aABUTENb MOAYYMA TPU LWIenKa Yyepe3 6PIOKM Mo ArogMuam Kegoi Ha
pe3vHOBO NOAOLLIBE OT AMPEKTOPA LWKO/bl HaeauHe. B gaHHom gene Cya obpatun
BHMMaHWe Ha TOT (aKT, YTO 3aABUTE/b HE NPEAOCTaBMA HUKAKWUX A0Ka3aTeNbCTB
ONUTENbHOTO 3bdeKTa OT MONYYEHHOro HaKasaHMa®®, HecmoTpa Ha To, YTO TaKoW
ONnTeNbHbIN 3bdEKT He ABaseTcA HeobXxoAMMbIM NpeaBapUTEbHbIM YCI0BUEM
onpeaeneHns HapyleHus ctatek 3, B AaHHOM gene Cya obHapy»Kua, 4To nopor
YKECTOKOCTU, HeobXxoauMblit Ana onpeaeneHus HapyweHua ctatbu 3, He 6bin
OOCTUrHYT?,

645 Tam xe, § 210.

646 Talipep (Tyrer) npomus CoeduHéHHo20 Koponescmea, sanoba Ne 5856/72, 25 anpens 1978 r., § 30.

647 Tam xe.

648 Tam e, § 35.

649 Kocmensno-Pob6epmc (Costello-Roberts) npomue CoeduHéHHozo Koponescmea, wanoba Ne 13134/87,
25 mapTta 1993 r.. ina nonyyeHus nHbopmaLmmn o npumepax NocaegHUX AeN, Kacatomxca TenecHblx
HaKasaHuit, cm. boyud (Bouyid) npomue benvauu, anoba Ne 23380/09, 21 Hosbpsa 2013 r.

650 Tam xe, § 35.

651 Kocmenno-Po6epmc (Costello-Roberts) npomue CoeduHénHozo Koponescmea, wanoba Ne 13134/87, 25
mapta 1993 r., § 32.
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Janee npeacraBneHa HeaBHAA cepma gen, B KOTopbix Cya NOCTaHOBMWA, YTO YCA0BUA
cofepKaHua bexeHueB, NpocALmMX yoexuLLe, 6bIaN YHUNKAOLWMMWN JOCTOUHCTBO.
B pene C.A. (5.D.) npomue lpeyuu Cyn NOCTaHOBW/, YTO 3aKNtoueHUe bexeHua B
cHOpHOM }KuUAULLEe Ha ABa mMecAla 6e3 paspelleHna NOKMAATb €ro AU COBepLUaTb
TenedoHHble 3BOHKM, a TakKe 6e3 YNCTbIX NPOCTbIHEN U HEOOXOAMMBIX NPOAYKTOB
TMTMEHbI, COCTABU/IO YHUMKaloWee AOCTOMHCTBO obpalweHune®?. B gene Tabew
(Tabesh) npomuse peyuu Cyn 06HaPYKUA, YTO codepKaHue BexeHua B TedeHue
Tpex mecAues B NOMeLLeHUM NONULLEMACKOro y4acTKa B OXUAAHUU NPUMEHEHUA
aAMUHUCTPATUBHON Mepbl 6€3 BO3MOXHOCTU OTAbIXa U NoAAepKaHUA 340P0BbA
1 6e3 AOCTaTOYHOro NUTaHWUA, BblI0 PACCMOTPEHO KaK YHUMKatoLWee JOCTOMHCTBO
obpaleHne® s, Takum e obpasom B aene A.A. npomus lpeyuu Cya BbIACHUA, YTO
cofepKaHue bexeHLa B TeYeHUe Tpex MecaLeB B MepenosiHeHHOM II0AbMU MecTe,
rfe CaHUTapHble MOMeLLEeHUA, HAaX0AALLMECA B MOYPa3PYLLUEHHOM COCTOAHUM, Bblnn
NPaKTUYeCKU HENPUTOAHbIMU, U e 3a4eprKaHHble CNaan B SKCTPEMAsIbHO rPA3HbIX U
TECHbIX YC/I0BUAX, COCTABMJ/IO YHUKAIOLLLEE OCTOMHCTBO 0bpalleHne®™. U HakoHeL,
B gene M.C.C. (M.S.S.) npomue benveuu u lpeyuu bonbwas lNanama noctaHoBuAa,
YTO YC/I0BUA COAEPKAHMA 3aABUTENA - bexeHUa, 1llyuiero ybexuile, coctaBuam
YHUKatOLLLee JOCTOMHCTBO 0bpalleHne’>. BexXeHLbl COAEPHKANINCh B CEKTOPE MecTa
3aK/Il0YEeHUA, KOTOPbIM 60NbLUYIO YacTb BpemMeHU Bbla 3aKPbIT, OKON0 a3ponopTa;
3a/leprKaHHble He UMeNn J0CTyNna K BoAe U Oblv BbIHYXKAEHbI NUTb BOAY U3 TyaneTa;
UM bbla oTBEeHa O4eHb HebobLIas NoLWaAb; YacTo B KaMepe Ha YeTblpHaALATb-
CceMHaALUaTb YenoBeK Hblna BCcero ogHa KpPoBaTb; OblI0 HEAOCTAaTOYHO MaTPacoB,
1 3aeprKaHHbIM NPUXOANAOCH CNaTb Ha MOAY; 3aJepKaHHble He MOIIN NexaTb
W cnaTb OAHOBPEMEHHO; BblI0 He AOCTAaTOYHO BEHTUAALMK, U B Kamepax bbiio
HEBbIHOCMMO XapKO; 3aJepKaHHble He UMeNn NOCTOAHHOIO A0CTYNa K CAHUTAapPHbIM
NomeLLeHUAM, Aa U Te OblIN OYeHb FPA3HBIMU; U HAKOHEL,, 3aiepiKaHHble He UMenun
[OCTYNa K 3aHATMAM Ha cBexem Bo3ayxe®*®. Bonbwas Manata ycTaHOBWUAA, YTO
BpeMs, NpoBeAEeHHOE 3asBUTENEM (HeAensa v YeTbipe AHA) B LaHHbIX YCI0BUAX, 6bI10
3HauMTeNbHbIM®’. Bonbluana ManaTa pewnna, yto

YCNI0BUA COLEPHKAHMA, B KOTOPbIX HAXOAWACA 3aABUTEND, BbIIM HENPUEMIEMbBIMU.
Bonblaa nanarta cyuTaeT, YTO, BMeCTe B3ATble, YyBCTBO ONAaCHOCTM NPOU3BO/A
M YYBCTBO HEMOJIHOLLEHHOCTM U TPEBOrM, YacTo acCoOLMUPYEMbIE C HUM, Hapaay
C OrPOMHbIM BAMAHWEM, KOTOPOE YCNOBMUA cofepKaHua, BeccnopHo, okasanu
Ha [LOCTOMHCTBO YeNOBEKa, COCTABAAIOT yHUKaloLee AOCTOMHCTBO obpatlieHue,

652 C. [.(S.D.) Mpomuse peyuu, xanoba Ne 53541/07, 11 nioHs 2009 r., §§ 49-54.

653 Tabew (Tabesh) npomue peyuu, »xanoba Ne 8256/07, 26 Hosbps 2009 r., §§ 38-44.

654 A. A. lMpomus lpeyuu, xanoba Ne 12186/08, 22 uona 2010 ., §§ 57-65.

655 M. C. C. (M.S.S.) Mpomue Benveuu u Mpeyuu, skanoba Ne 30696/09, 21 axsaps 2011 r., §§ 231-234.
656 Tam e, § 230.

657 Tam e, § 232.
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npoTueopeyaLlee cTatbe 3 KoHBeHumMW. B gononHeHue, cTpagaHue 3asasutens 6oi10

NOAYEPKHYTO YA3BUMOCTbIO, CBOUCTBEHHOM B €ro NONOKEHUN bexeHLam®s,
Ll,anee 3aABUTENIb COO6LI.I,I/I}'I, 4YTO ycnoBuAa ero Xm3Hum B I'peu,MM nocne ero
OCBOGO)K,D,EHVIH COCTaBU/IN HapyLwleHne CTaTbM 3. 3asaButennp yTBEpPXKAan, YTO U3-3a
6e3p,El7ICTBI/Iﬂ NnpaBuUTeNnbCTBa OH XU B 6ecyenoBeyHbIx 1 YHUXAOWNX AOCTOUHCTBO
yCnoBuAX B TeHeHne mecaua. Cyp, MNOCTaHOBWUA, YTO

rpe4yeckue BiacTn He O6paTM}1M AONKHOINO0 BHMMaHUA Ha YA3BUMOCTb 3aABUTENA

Kak bexeHLua, uylero ybexuiue, u AONKHbI MOHECTU OTBETCTBEHHOCTb 3a CBOE

6e3ﬂ,eﬁCTBMe OTHOCUTENIbHO CUTYauun, B KOTOpOﬁ 3aABUTE/Ib OKa3azcAa U Haxoauaca

B TEYEHME HECKO/IbKMX MECALIEB, KUBA Ha yAuLe 6e3 feHer 1 A0CTyNa K CAHUTAPHbIM

NOoOMeLEeHNAM, a TaK XKe 6e3 CpeAcTB K CyLeCTBOBAHMUIO. Cyp, YYUTbIBAET, YTO 3aABUTE/Ib

CTan KepTBOW YHWKAIOWEro AOCTOMHCTBO O6palLeHMsA, AEeMOHCTPUPYIOLLEro

OTCYTCTBME YyBaXXeHUA K ero AOCTOMHCTBY WU, YTO 3Ta CUTyaumA, 6es COMHEHMﬁ,

Bbi3Basia B HEM 4YyBCTBa CTpaxa, TPeBOrM UJM HENONHOLEHHOCTH, crnocobHble

I'IpOﬁy,DMTb 4yBCTBO 6E3bICXO,D,HOCTM. Cyp, CYUTAET, YTO TaKMe YCNOBUA XKU3HN BMeCTe

Cc ,D,ﬂVITeHbHOl‘/II HeonpeaeneHHOCTbH NOJIOXKEHUA U MOTHbIM OTCYTCTBUEM NEPCMNEKTUB

Ha TO, YTO CUTyauuAa M3MEHUTCA K Jsydywemy, AOCTUTIN YPOBHA MeCTOKOCTH,

HeobxoAMMOro A4/ nognasgaHus nog Aencrame ctatb 3 KoHBEHL MU,
M3 BbiLEONMCaHHbIX e/ COBEPLUEHHO 04eBUAHO, UTO Cy/ TaKKe BbIABUA YHUNKaOLLEe
OOCTOMHCTBO obpalleHre B Aenax, B KOTOPbIX He OblI0 3/IeMEeHTa YHUXKEHUA. ITO
pe3ynbTat KnaccuomKkaumm Cyaa NOHATUNA NbITKK, 6ECYENOBEYHOIO U YHUKAIOLWETO
OOCTOMHCTBA obpalieHua. PasHuua mexgy 6ecyenoBeyYHbiM M YHUNKAKOLLUM
[O0CTOMHCTBO BUAAMM 0bpaLLeHMA 3aK104aeTCA B CTENEHU NPUYMHEHHOIO CTPaAaHma
nnu 6onu. 3To o3HayaeT, YyTo Cya Knaccuoduumpyet obpalleHue, sBastoLeecs
JKECTOKMM, HO He BecyenoBeyHbIM, KaK yHUKaloLWwee AOCTOMHCTBO, HE3aBMCMMO OT
TOro, CTPagan m 3anaBUTENb OT YHUNKeHUA. CneaoBaTeNbHO, 3TO KaKMM-TO 06pasom

pacxoauTca ¢ Tem, Kak Cya onpeaenseT yHU»atollee AOCTOMHCTBO obpalleHue.

B 3aKntoyeHme, obpalleHne ABNSETCS YHUMKAOLWMM AOCTOMHCTBO B KOHTEKCTE CTaTbM
3 KoHBeHUMK, ecnu:

1. OHO BbI3bIBaeT Y XepTBbl 4yBCTBa CTpaxa, TPeEBOrM U HEMNONHOUEHHOCTH,
CcnocobHble YHU3UTb U 0CKOp6VITb, 1, BO3SMOXHO, CNOMUTb €ro namn ee
¢M3VI“I€CKVPO UIN MOPanbHyO yCTOVIHVIBOCTb, WIn BblIHYOUTb €ro unun ee
,CI,eFICTBOBaTb npotue CBOEl BOAW AN CO3HAHWA; NN

2. OHO He AOCTUraeT YPOBHSA KECTOKOCTU CTPaZaHMA UK 601, COCTaBAAIOLLETO
6ecuenoBeyHoe obpalleHue, HO, TEM HEe MeHee, LOCTUraeT MopPora, KOTopbIi
NPeBbICUN HEWU3BEXKHbIV YPOBEHb CTPaLaHWA, NPUCYLLUIA 3aKAOYEeHUIo,
apecty unu nwoboit Apyron cuTyaumu, Korga YenoBeK HAXoAWUTCA Noj
B/1IACTbO NPABUTE/IbCTBEHHbBIX YNHOBHUKOB.

658 Tam e, § 233.
659 Tam xe, § 263.
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B nocneaytowmx rnasax 6yaer AaHo o6bacHEHMe cyaebHOM NpaKTUKe MO MbiTKaM,
6ecyesioBEYHOMY M YHMXKAIOWEMY AOCTOMHCTBO O6palleHMio M HakasaHuio
OTHOCUTE/IbHO Crefylowmx obnacteit: 3agepskaHue (rnasa 3.3), HeZONYCTUMOCTb
NPUHYAUTENbHOTO BO3BpaleHus (rnasa 3.4), HAaCUAbCTBEHHOE MCYE3HOBEHMWE
(rnaBa 3.5), guckpumunHauma (rnasa 3.6), HacMAME B OTHOLWEHMM KeHLWMH (rnasa
3.7), Hacunve B OTHOLIEHWW HECOoBepLleHHoNeTHUX (rasa 3.8), MO3UTUBHbIE
06A3aTe/IbCTBA M rOPM30HTasIbHOE AelcTeue (rasa 3.9).

3.3 3apepKaHue

3.3.1 Apecrt n gonpoc

Cyn, HeoAHOKpaTHO MpM3HaBas, 4YTO NMua, COAEPXKALMECA Mnoj CTpaKemn,
HaXo4ATCA B OYEHb YA3BMMOM MONOXeHUK, a focyaapcTBo 0653aHO 3alWwmiaTh
nx dusnueckoe bnarononyune®®®. Hecmotpa Ha To, 4TO B cTaThbe 3 KOHBEHUMUK He
3anpellaeTca MCMo/ab30BaTb CUAY ANA coBepleHus apecta, Cyd nocTaHoBWA,
YTO TaKas CMNa He A0/KHA BbiTb YpesmepHoi®, Hanpumep, B aene ByXaHOK
(Buhaniuc) npomus Mondasuu Cyn NOBTOPWA, YTO B NPOLECCE apecTa YenoBekKa
noboe NnpumeHeHne GpU3NYECKOro HaCUIMA A0/KHO BbITb YETKO HEOBXOAMMbIM B
OTHOLLEHWNM PacCMaTPMBAEMOro MLace?. dusudeckas cuna, KOTopas NPUMeHAEeTCA
6e3 HeobXoAMMOCTM NpKU apecTe, 0CKOPBAAET JOCTOMHCTBO Ye/I0BeKa U ABNAETCA
HapyweHvem ctatbu 3 KoHBeHLMKN®®, Takme AeicTBMA cocTaBaAoT becyesoBeyHoe
WM YHUXKaKoWee AOCTOMHCTBO obpalieHne®®™ n, B HEKOTOPbIX Caydyasx, Aae
NbITKY®®,

OTHocuTenbHo apecta u gonpoca Cya 4acTo CTasiKMBAeTCA C TPYAHOCTAMM B
yCTaHOBKe $aKTOB 1 06CTOATENLCTB, CBA3AHHbIX C *Kanobamum 0 AypHOM obpaLleHum.
B nene Pabuyes (Ryabtsev) npomue Poccuu®®® 3assutenb 6bla apectoBaH B xo4e
onepaTMBHOIO 3KCNeprMmeHTa. Bo Bpems apecTa 3asBUTENS CTONIKHYN CIECTHULbI U,
NpeAnoa0XKUTENbHO, OPraHbl BACTU NMOABEPI/IM €ro ypHOMY 06palLeHMto, KOrAa OH
HaXo4M/ICA NOA, CTParKel, 4Tobbl MOMYYMTb OT HEro NPU3HaHMe. 3asABUTE/Ib BO BpEMSA
[AHHOTO HaYaIbHOro NEePUOAA apecTa M AoMPoca NoayYMUA TPAaBMbl FO0BbI U PYKK, A
TaK¥Ke y Hero 6bl1 CIOMaH HOC M ManeL, BCe 3TO HALW/0 OTPaXKEHUE B MEAMLMHCKON

660 Cm., Hanpumep, Tapapuesa (Tarariyeva) npomus Poccuu, anoba Ne 4353/03, 14 pexkabpa 2006 ., § 73-74;
CapbaH (Sarban) npomue Mondosesl, skanoba Ne 3456/05, 4 oktabpa 2005 r., § 77; Myusens (Mouisel)
npomue ®paryuu, anoba Ne 67263/01, 14 Hoabpsa 2002 r., § 40).

661 Cm., Hanpumep, MMonskoe (Polyakov) npomue Poccuu, »xanoba Ne 77018/01, 29 aHsaps 2009 ., § 25; Pabyes
(Ryabtsev) npomue Poccuu, xanoba Ne 13642/06, 14 Hosbps 2013 1., § 65.

662 byxaHtok (Buhaniuc) npomue Pecnybnuku Mondosa, sxanoba Ne 56074/10, 28 aHvsapsa 2014 r., § 33.

663 Tam xke. Cm. make Pubuy (Ribitsch) npomue Aecmpuu, anoba Ne 18896/91, 4 nexkabpsa 1995 r., § 38.

664 Tomacu (Tomasi) npomue ®parHyuu, sxanoba Ne 12850/87, 27 asrycrta 1992 r., § 115.

665 Akcoli (Aksoy) npomue Typyuu, anoba Ne 21987/93, 18 gekabpsa 1996 r., § 64.

666 Pabuyee (Ryabtsev) npomue Poccuu, sanoba Ne 13642/06, 14 Hosbpsa 2013r.
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LOKyMeHTauuu. Bo spemsn Cyfa CTOPOHbI MbITasMCb OCMOPUTL NPUPOAY TPaBM.
HecmoTpa Ha To, YTO 3aABUTE/Ib YTBEPNKAA, YTO OH MOAYYMUA TPABMY HOCA, PYKM U
nanbLia BO Bpems fonpoca, locyaapcTBo 40Ka3blBano, YTo BCE TPABMbI, MOYYEHHbIE
3anBuTesIem, BblM Pe3yabTaTOM ero CNy4aiHoro nageHus ¢ IECTHULLbI BO Bpems
apecra. Cyq nocymTan, 4To 3asaBUTE/Ib B CBOMX AOKYMEHTAX, NPeAoCTaBAEHHbIX B
CyA, yCTaHOBWA B 40OCTaTOMHOM O6bEME, YTO OH MOJIYYMA TPABMbI, HAXOAACH YiKe
nog ctpaxei. Moatomy 6pems goKasaTesbCTBa 6bI10 NepeHeceHo Ha focyaapcTso.
370 03Hayaer, yto Cya notpebosan ot focy[apcTBa A0Ka3aTb, YTO TPABMbI 3aABUTESIO
HaHEeC/M He COTPYAHWKM opraHos BAacTu®’. Tak Kak locymapcTBo He CMOTO
[l0Ka3aTb, KaKMM 06pa3om 3asaBuTEb NOAYUMA TpaBMbl, Cya BblABUA HapyLieHue
ctaTbu 3 KoHBEHLMM.

[Leno Pabuesa nnnoctpupyet npobaemy AypHoro obpalleHus no OTHOLIEHUIO K
NNLLAM, HAXOAALLMMCSA MO apeCcToM, C KOTOPOIit cTankmBaeTca Cya, T.e. pasHoriacue,
Kacaloleecs A0Kas3aTebCTBa M NPUPOLbI TPAaBM, MOJyYEHHbIX 3anBuTesiem. Takue
06BMHEHMA B AYPHOM O6palLeHUMN CAOMKHO AO0Ka3aTb M3-3a LOKA3aTesbHOro
pasHornacua mexay ctopoHamu. CneposaTenbHo, locygapctBo 06£3aHO
06BACHUTL MPUUYUHBI M O0B6CTOATENLCTBA TPABM 3asABUTENA. TAKOTO e MHEeHUs
Cyn npuaepkusancsa 8 gene bypcyk (Bursuc) npomus PymeiHuu, B KoTopom Cyg,
YCTaHOBWA, YTO “€C/IM YeI0BEK MOyHaeT TPABMY, HAXOAACH MOA aAPECTOM, MU UHbIM
o6pa3om nog KoOHTpoaem noauLmuu, Nobas Takaa TpaBma AaeT TBepA0e OCHOBaHWe
npegnonaraTb, YTO YesI0BEK NoABepranca AypHomy obpatieHuto” %, NMogobHbIM
obpasom B gene CeamoyHu npomus ®parHyuu Cyn noctaHoBwUA, 4To focyaapcTeo
06A3aHO NpesoCcTaBUTL NPaBAONOA06HbIE 06bACHEHMA TOrO, KaK apecToBaHHbIN
3aABUTENb MOAYYUA TPABMbI®®,

He TonbKo dU3MYecKoe, HO U NCUXONOTMYECKOE AAaBNEHME, UCTMONb30BAHHOE BO
BPEMSA apecTa 1 AONPOCa, MOXKET COCTaBUTb HapyLLeHue cTaTbu 3. B gene 316 Macpu
(El Masri) npomue bbisweli tOzocnasckoli Pecnybauku MakedoHus, Hanpumep,
Cya, yCcTaHOBWA, YTO “CTaTbhs 3 HE MPUMEHAETCA UCKIOYUTENbHO K MPUYMHEHWUIO
busmnyeckoli 6011, HO TaKKe K NPUYMHEHWIO HPABCTBEHHOTO CTPAZaHNA, BbI3BaHHOTO
CO3JaHMEM COCTOAHMUA TPEBOIU U CTPecca CPeLCTBaMM, OTIMYHBIMWU OT HAHECEHUSA
TeNecHbIX NoBpexaeHnin”’®’°, B naHHOM gene 3afBUTENb CTaN XKepTBOM Bblaauyu
OZHVM rOCYyA,apcTBOM ApyroMy. 3asBuTesb 6bln1 apecToBaH Ha rpaHuue MakegoHuu
W coAep}KasncA opraHamu npasonopsfka B otene B CKonmbe A0 TOro, Kak 6bin
nepegaH B LieHTpanbHoOe pasBeabiBaTesibHoe yrnpasnaeHue (LPY) CLLUA B asponopTy

667 Tam ke, §§ 74-75.

668 bypcyk (Bursuc) npomus PymeiHuu, »xanoba Ne 42066/98, 12 oktabps 2004 r., § 80.

669 CeamoyHu (Selmouni) npomue ®paryuu [BI1], sxanoba Ne 25803/94, 28 uions 1999 ., § 87.

670 3n6-Macpu (EI-Masri) npomue Beiswel KOzocaasckol Pecniybauxku MakedoHuu [BI1], anoba Ne 39630/09,
13 pekabps 2012 r., § 202. Cm. Takke UnsuHa u CapynuHe (lljina and Saruliené) npomue /lumesl, anoba
Ne 32293/05, 15 mapTa 2011 ., § 47.
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Ckonbe. Bo Bpemsa cBoero npebbiBaHuaA B oTene B CKOMbe 3a8BUTENb HAXOAWN/ICA NOA,
CTpakei opraHoB npasonopaaKa MakegoHUK, ero AonpawwmBaan Ha HE3HAKOMOM
ONA Hero A3blKe, KOTOPbIM OH MONHOCTbIO HE MOHWMas, MPYU 3TOM emy YrPOXKaau
OTHECTPEe/IbHbIM OPY}KMEM, U KOHTAKTMPOBATb €My paspeLlan TOAbKO C ANLAMMU,
Beaywmmm gonpoc®”?. Cyg noctaHOBWA cneaytoulee:

Het COMHEHMI‘/’I, YTO OAMHOYHOE 3aK/IOYEHUE 3aABUTENA B OTEe/1Ie Nyraao ero u3-3a

ero onaceHui Hacyet TOro, 4YTO CAy4YuTCA Aanblue, U AO0/TIKHO 6bITb NPUYUHUNO emy

3MOLMOHANbHYIO U MCUXONOTUYECKYIo 60/b. JAnTeIbHOE 3aK/loYeHNe 3aaBUTENA B

oTene caenano ero NO/IHOCTbK YA3BMMbIM. OH, HEeCOMHEeHHO, X1na B NOCTOAHHOM

CTpaxe n TpesBore M3-3a HeEyBEepPeHHOCTU B csoeit cy,qbﬁe BO Bpema A0MNpocos,

KOTOPbIM OH nogsepranca®’?,
Cyn, TaK)Ke YCTAHOBWJI, YTO yrpo3a ¢GpU3MYECKMMU MbITKAMU MOra NPUYUHUTL
HPaBCTBEHHOE CTpajaHue, JOCTAaTOYHO CepbesHoe ANs onpepeneHus eé Kak
b6ecyenoBeyHoe obpaleHue. B gene MgeeH npomus fepmaHuu Cyp, 0cyann yrposbl
dU3MYECKMMM MbITKAMM BO BpemMa A0MPOCOB, HaLeNeHHbIX Ha YyCTaHOBAEHMUe
MEeCTOMNONOXKEHNA MNOXULWEHHOro 3aaBuTenem pebeHKa. bonbwas [Manata
NoCTaHOBWU/IA, YTO Yrpo3bl B apec 3asBUTeNA

6b11M BbICKa3aHbl COTPYAHUKAaMM NPaBOOXPaHUTE/IbHbIX OPraHOB, KOrga 3aasuUTenb

HaXOAMNCA NOZ CTPAXKEN, O4EBUAHO, B HAPYYHUKAX, U, CNeA0BATENbHO, KOTAA OH 6bin

YyA3BUM. HOHHTHO, 4yTo ﬂ, nE. ,Cl,el\;ICTBOBaﬂM, BbINO/HASA CBOM 0653aHHOCTU B KayecTse

rOCy,D,apCTBeHHbIX QAreHToB, M YTO OHM HaMepeBaINCb BbIMO/IHUTL AAHHYIO YrpO3y Noj,

MeAULMHCKMM KOHTPOIEM M C MOMOLLbIO CNeLnanbHO 06yYeHHbIX COTPYAHMKOB |...].

Yrpo3a 6bina BbicKazaHa B aTMocdepe MOBbILLEHHON HAMPANKEHHOCTU U CUNbHBIX

3amoumii B 06CTOATENbCTBAX, KOraa oduLLepbl NOAULUM HAXOAUAUCH NOA, CUbHBIM

AaBleHnem, nonaras, 4o XusHo K. 6bina B onacHocTm®,
HecmoTps Ha 70, uTo Bonbuwas Manata NnpusHana, YTo yrpo3bl 6bl1n BbiCKa3aHbl, T.K.
oduuepbl 6binM TBEPAO YBEPEHDI, YTO pebeHKa MOXHO crnacTu, bonbluas Manata
noaTeepanna abcontoTHbIN XxapakTep cTatbi 3 KoHBeHuun®’s, Cya 3aKkn0unA, 4TO
MeToZ gonpoca bbin AOCTAaTOYHO KECTOKMM, YTObbl cocTaBUTb HecuenoBeyHoe

obpatlyeHue.

O6pallieHne c HecoBepLIEHHONETHUMM BO BPEMA apecTa 1 LoMpPoca TaKKe ABIAETCA
Ba*KHbIM Bonpocom. B aene Aywka (Dushka) npomue YkpauHel®> Cya 06Hapyxun
HapylweHue cTatbM 3, T.K. CEMHaAUATUAETHMIN 3aABUTEb Bbl1 gonpoweH 6es
poauTenei uam ageokarta. MasbuvK gasee 3aaBUII, YTO C HUM AypPHO 0BpaLLanmch
NpeacTaBUTENIN OPraHOB BAACTU C LENbl0 MOJYYEHUA OT Hero npusHaHua. Cya,
obpatnn ocoboe BHUMaHME Ha TOT GaKT, YTO HU €ro POAUTENM, HU afBOKaT He

671 3nb-Macpu (EI-Masri) npomue Beiswel K0zocnasckoli Pecniybauku MakedoHuu [BT], »anoba Ne 39630/09,
§20239630/09, 13 pekabps 2012 r., § 202.

672 Tam xe.

673 [Ia¢peeH (Gdfgen) npomue lfepmaruu [BI1], anoba Ne 22978/05, 1 utoHs 2010 ., § 106.

674 Tam e, § 107.

675 Jywka (Dushka) npomue YkpauHel, anoba Ne 29175/04, 3 ¢pespana 2011 r.).
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6b111 NPOMHPOPMMPOBAHbLI O €ro apecTe, a TaKKe Ha To, YTO 3aABUTe/b He Obin
npeacTaBieH nepes cy4oMm, KOTOPbI NPUIrOBOPUA €ro K aAMUHUCTPATUBHOMY
3ageprkaHunio®’e. Cyq ycTaHOBUA, YTO

¢3KTTOI'O, YTO 3aABUTENb, HeCOBepLIJeHHOJ'IeTHVII‘;I Ha TOT MOMEHT, CHa4yasia Nnpu3Hanca

B Ol'paﬁl'leHMVI BO BpemA CBOEero afMUHUCTPATUBHOINO 3a4epKaHnAa B obcTaHOBKe

OTCYTCTBUMA NPOLLECCYaNbHbIX rApPaHTMI, TAKMX KaK LOCTYMHOCTb aBOKaTa, HO OTO3Ban

CBOe Npu3HaHue nocne OCBOGOH(AEHVIR, npuUBOAUT K BbIBOAY, YTO €ro Npu3HaHue He

6b1210 £,06POBOALHBIM®.
B 3akntoueHue, B gaHHON npakTuke Cya Npu3HaeT yA3BMMOE MOONKeHUe NuL
BO Bpems W cpasy nocsie Ux apecrta, U NOCTAaHOBAAET, YTo Ntobaa cuna AoNKHA
NPUMEHATHCA B C/lyyae CTPOroli HeobxoAMMOCTW, BbI3BaHHOM MOBeAeHUEM
3agepraHHoro nuua. /litoboe apyroe uUcnonb3oBaHWe cuabl, GU3NYECKON UaN
NMCUXONOTMYECKOM, 3aMNPELLEHO U HapyLaeT cTaTbio 3 KOHBEHLMN.

3.3.2 O6wue ycnoBuA 3aKIOYEHUA

Esponeiickuii Cya no npaBam YenoBeKa paccMaTprBan MHOXECTBO Ae/1, KacatoLLmxca
YC/I0BUIA COAEPIKAHMNA 3aK/OUYEHHbIX. B cBOel 06LWMpPHOW NpakTUKe No AaHHOMY
Bonpocy Cya BbiIBUA HapyLUEHWA CTaTbK 3, Hanpumep, B Aenax O HeA0CTaTOYHOM
JIMYHOM NPOCTPaHCTBE B Kamepe®’®, nepenoHeHHOCTM Tiopem®’®, HenpurogHocTM
CaHWUTapHbIX NomelleHmnin%, HM3Kom KadecTBe enpbl®®?, OTCYTCTBUM afeKBaTHOIO
MeAMLMHCKOro yxo4a%?, a Takke Heg0CTaTOYHOM BPEMEHMW, NPOBELEHHOM BHE
Kamepbl®®S. Cya HEO4HOKPATHO 3asB/IA/, YTO /INLO, HAaXO4ALWEecs Nog CTpaxen,
[OO/MKHO MMETb A0CTYN K BbIMOJAHEHMIO YNPaXXHEHMI Ha CBEXeM BO3ayxe, emy
HeobxoaMM AHEBHOM CBET U BO3AYyX, afleKBaTHOE OTOM/IEHME, @ TaKXKe BO3MOXHOCTb
MCNO/b30BaTh TyaNeT B 3aKPbITOM nomelleHnn®. lena, npeacrasieHHble HUXeE,
LEMOHCTPUPYIOT NpUMepbl M3 NpakTukM Cyaa no cTaTbe 3 B KOHTEKCTe YCA0BUiA
3aK/I0YEHNA.

676 Tam xe, § 50.

677 Tam ke, § 52. Cm. Masy 3.8 ana nonyyeHus 6onee noapobHoi MHGopPMaLMmn o AypHOM obpalleHnm ¢
HeCcoBepLIEeHHONETHUMMU.

678 Cm., Hanpumep, Xydoépoe (Khudoyorov) npomue Poccuu, sanoba Ne 6847/02, 8 Hoabpa 2005 r., §§
104-1009.

679 Cm., Hanpumep, KanawHukoe (Kalashnikov) npomue Poccuu, skano6a Ne 47095/99, 15 utons 2002 ., § 102.

680 Cm., Hanpumep, Mosues (lovchev) npomue bonzapuu, anoba Ne 41211/98, 2 despans 2006 1., §§ 132-138.

681 Cm., Hanpumep, Segheti (Seghet) npomue Pecriybauku Mondosa, sanoba Ne 39584/07, 15 oktabpa 2013
r., § 31, uopan (Ciorap) npomue Pecnybauxku Mondoea (Ne 3), skanoba Ne 32896/07, 4 pekabps 2012 .,
§§ 33-37.

682 Cm., Hanpumep, bumuesa u Ukc (Bitiyeva and X) npomue Poccuu, sanobbl Ne 57953/00 n 37392/03, 21
uoHa 2007 r., § 107.

683 Cm., Hanpumep, Marduc u Mosuc (Mandi¢ and Jovié) npomus CnoseHuu, sanoba Ne 5774/10 n 5985/10,
20 oKTAbpa 2011 .

684 Cm., Hanpumep, AdeH Axmed (Aden Ahmed) npomue Masemel, )anoba Ne 55352/12, 23 uionsa 2013 1., § 88;
AHaHbes (Ananyev) u dpyaue npomue Poccuu, sanobbl No. 42525/07 n 60800/08, 10 aHsapsa 2013 ., § 149.
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B mene KanawHukos npomue Poccuu®®®, nnowaab Kamepbl 3aKA04EHHOro cocTaBiANa
17 KBaApaTHbIX METPOB U BK/KOYANA BOCEMb Hap Ha 24 3aK/IOYEHHbIX. DTO 3HAYMUT,
YTO 3aK/OYeHHble A0/MKHbI 6blM cnaTb No odyepeau. Bonee Toro, Tenesmsop U
cBeT 6blNM BCe Bpema BKAloYeHbl. TyaneT He 6bla 3aKpbIT, NO3TOMY YEN0BEKa,
KOTOpPbIN ero 1Ucnosib3osas, 6bi10 BUAHO APYTMM COKaMepHWKaM U TIOPeMHOM
oxpaHe. ObefeHHbIN CTON B Kamepe, 3a KOTOPbIM 3aKNH0YeHHble JO0/IKHbI Bblan
NPVHMMATb NULLY, HAXOAWUCA B METPE OT TyasieTa. Kpome Toro, 3asBuUTeNs OKPYKaau
KypAwMe g1, U, ciefoBaTesibHO, OH Bbll MOCTOAHHO MOABEPIKEH AEUCTBUIO
TabayHoro abima. Kamepa Takke 6blla HaBOAHEHA TapaKaHamMu U Mypasbamu. U
HaKOHeL,, 3asiBUTE/Ib 3aPa3mn/ICsi MHOMKECTBOM KOXKHbIX 3a60/1€BaHUI U IpUBKOBbIMM
MHOEKUMAMM, NOTEPSAB NMPU 3TOM HOITM HA HOrax U HECKONIbKO HOTTEN Ha pyKax.
Taknm 06pasom, Cya, 3aKAH0UKUI, YTO “YC0BUA COAEPIKAHNA 3aABUTEA, B YaCTHOCTH,
atmocdepa nepenosiIHEHHOCTU, aHTUCAHMUTapMA U UX BpeAHOe BO3AeWCTBME Ha
34,0POBbE M CAMOYYBCTBME 3aABUTENA BMECTE C NPOAO/IKUTENbHOCTbIO Nepuoaa
3aKkntoueHus (4 roga, 10 mecAues), B TeYeHWE KOTOPOTO 3aABUTE/Ib COAEPIKA/CA B
TaKWX YCIOBUAX, COCTaBUAN YHUNKaIOLLEE AOCTOMHCTBO obpalyeHme” e,

B npeaBapuTenbHOM pelweHun no aeny AHaHees (Ananyev) u Opyaue npomus
Poccuu®®” Cyn onpegenvn Tpu TpeboBaHMA, KacalowWwmMecs NMYHOIO NMPOCTPAHCTBA
3aK/toYEHHDbIX: (i) KaXkAbl 3aKIHOUYEHHbIN SOIKEH UMETb OTAe/bHOe crasibHoe
MecTO B Kamepe; (ii) B pacnopsaKeHUn KaxKaoro 3ak/Jt4eHHOro A0/IXKHO ObITb, MO
KpanHen mepe, TPU KBaZpaTHbIX MeTpa naowaau; v (iii) obwasa naowaab Kamepsbl
OOJIKHA ObITb TaKoM, YTOObI 3aK/t0YEHHbIE MOT/IM CBOOOAHO NepemeLLaTbCs B Hell.
OTCyTCTBME AaHHbIX 3/1EMEHTOB CO343ET CEPbe3HOe OCHOBAHME TOr0, YTO YC/0BUSA
3aK/I0YEHMNA COCTAaBU/IM YHUKAIOLLLEE AOCTOMHCTBO 06paLlleHre B paMKax cTaTbh 3658,

B aene KaHanu (Canali) npomus ®paHyuu®®® orpaHuMyeHHble BO3MOMKHOCTHU
BPEMAMPENPOBOXKAEHNA 3a NpeaeiamMmn Kamepbl U NI0X0e COCTOSHUE CaHUTapHbIX
06bEKTOB CAeNaNN YCIOBUA 3aKOUEHMSA HENPUIOAHbIMKU. B 4acTHOCTM, GaKT Toro,
YTO 3asBMTENb BbIA 3anNepT B Kamepe 60/bLUYIO YacTb AHA, KPOME Yaca yTPOM MAn
[OHEeM, KOTOPYIO OH NMPOBOAN/ Ha 50-TMMETPOBOI NIOWAAKE Ha YANULIE, HapAay C TeM,
YTO CaHWUTapHble NOMELLEHMA He 3alLMLLIaAN YeAUHEHHOCTb 3aABUTENsA, COCTAaBUAM
YHUKatoLLee 4OCTOMHCTBO 0bpalueHne’®.

3asButenun B gene Manduc u Mosuc (Mandi¢ and Jovié) npomus CroseHuu®!

asoBasMCb Ha yCcnoBUA UX 3aKNKOYEHUA B THOPbMe JtobnaHbl. JlnyHoe
NPOCTPaHCTBO 3aABMTENEN COCTABMNO TONbKO 2,7 KBaApaTHbIX METPOB. OHM 6b1aNn

685 KanawHukoe (Kalashnikov) npomue Poccuu, sanoba Ne 47095/99, 15 utons 2002 r.

686 Tam e, § 102.

687 AHaHbee (Ananyev) u dpyaue npomus Poccuu, xanobbl Ne 42525/07 n 60800/08, 10 aHsapa 2012 r.

688 Tam e, § 148.

689 KaHanu (Canali) npomue ®paHyuu, xanoba Ne 40119/09, 25 anpens 2013 r.

690 Tam ke, §§ 84-53.

691 MaHduc u Mosuc (Mandi¢ and Jovi¢) npomus CaoseHuu, wano6a Ne 5774/10 n 5985/10, 20 okTa6psa 2011 r.
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BbIHYXAEHbl HAXOAUTbCA B Kamepe 22 Yaca B CYTKM C ABYXYACOBbIMU exKeAHEBHbIMMU
YNPa*KHEHMAMM Ha YAMLLE M ABYXYACOBbIM HAXOXKAEHMEM B KOMHATE A/15 OTAbIXa pa3
B Hegento. [1Bop, TeM He meHee, 6bl1 6e3 KpbIWn 1, COOTBETCTBEHHO, HE MOT BbITb
MCNOMb30BaH B M/IOXyt0 noroay. Kpome Toro, TemnepaTtypa B Kamepax B cpegHem
cocTtaBnsna 28°C, a uHorga npesbiwana 300C. Cya 3aknoumn, 4To

NPUHUMAA BO BHMMaHWe TOT GakT, YTo 6O/blUYI YacTb CBOEro 3aK/YeHUA
3aABUTENIN UMENN MeHee 3 KBagpaTHbIX METPOB B CBOEM PaCcnopAXKEHUU BHYTPU
Kamepbl, F4e OHU NPOBOAMAN NPAKTUYECKU BECH AeHb U HOYb, Cya yYUTbIBAET, YTO
60/b M TPYAHOCTM, NOHECEHHbIE 3aABUTENAMM, NPEBLICUAN HEN3DEKHbIN YPOBEHb
CTpagaHus, NPUCYLLMIA 3aK/I0YEHNIO, U BbILK 33 NPeLe/bl MOPora KecToKoCTH No
cTaTbe 3 U1, CleloBaTesIbHO, COCTaBUIN YHUNKAIOLLLEE LOCTOMHCTBO 06paLleHne®®?,

B 3akntoueHue, Cya NPUHAN pelleHua Mo HECKONbKUM AefiamM, B KOTOPbIX C
3aABUTENAMM NAOXO 06paLLannch cokamepHuKK. Cya perynsipHo MpM3HaeT, uyto
focypapcTBa A0/KHbI MPUHMMATL Mepbl Aasa obecnedeHua TakuX YCAOBUM, B
KOTOPbIX 3aK/NHOYEHHbIE HE NOBEPratoTCA NbITKaM, HecyesIoBEYHOMY U YHUKAKOLWEMY
[LOCTOMHCTBY 06paLLeHMIo AN HaKa3aHWIo, BKAoYan AypHoe obpaLleHne co CTOPOHbI
YacTHbIX Ky, ITo TpebyeT, No KpaiHel mepe, 3pEKTUBHOrO pacciefoBaHuA
NpaBAonoAo0bHbIX YTBEPKAEHNI O HACUAMM CPeaM 3aKNtoUeHHbIX® S, Mpu oueHKe
BbiNoNHeHMA [ocygapcTBOM cBoux 06A3aTeNbCTB MO pPacciefoBaHMIO TaKuX
yTBepsKaeHnin Cya o6bl4HO yuMTbiBaeT, Kak BbICTPO MpopearMpoBann OpraHbl
B/1aCTW Ha TaKue »anobbi®®*, uTo BKAOUaeT BO36yKaeHMe paccnenoBaHus, OTCPOYKM
B NPOM3BOACTBE AOMNPOCOB®®, a TaKxe Bpems, 3aTpayeHHOoe Ha nepBoHaYanbHoe
paccnenoBaHne®®®. OueHb BasKHO, YTOBbI epTBbl AYPHOr0 06paLLEHUA CO CTOPOHBI
APYTUX 3aKNOYEHHBIX MOMIM UCMO/b30BaTb AOCTYMHbIM B TIOPbME MEXaHM3M
nogaum xanob, utobbl UM 6bin obecnedeH HagneKawmii MeguUMHCKMIA OCMOTP 1
COOTBETCTBYIOLME LOKYMEHTA/IbHbIE CBUAETENbCTBA. ITO HEOHXOAMMO HE TO/IbKO B
Lenax ucyepnaHus BHYTPUroCcyA4apCTBEHHbIX CPeACTB CyAe6HOM 3aLMTbl, HO TaKXKe
ONA Toro ytobbl Bo3byauTh aeno B Ctpacbypre.

Hue npeactaB/iieH CMMCOK 3/1€MEHTOB, KOTOpble 3aaBUTENb MOMET y4yecTb Mnpu
060CHOBaHMM CBOEW *Ka/100bl Ha YC/IOBUSA 3aKNHOYEHMUA:

- JIn4HOE NPOCTPAHCTBO: pasmep Kamepbl? KoanyecTso COKaMepHUKOB?
- Bo3gyx: ecTb /M B Kamepe CBEXKMI BO3ayX? ECTb M BEHTUAALMUA?

- CBeT: ecTb /1 AHEBHOW CBET? BbIKNOYAETCA IV CBET HOYbIO?

692 Tam xe, § 80.

693 Cm., Hanpumep, Ali (Ay) npomuse Typyuu, skanoba Ne 30951/96, 22 mapta 2005 r., § 60; M. C. [lpomus
Boneapuu, anoba Ne 39272/98, 4 gexkabps 2003 r., § 151.

694 Cm., Hanpumep, /labuma (Labita) npomuse Umanuu [BI1], wanoba Ne 26772/95, 6 anpensa 2000 r., §§
130-136.

695 Cm., Hanpumep, Tumypmaw (Timurtas) npomus Typyuu, skano6a Ne 23531/94, 13 utoHs 2000 1., § 89; TekuH
(Tekin) npomue Typyuu, »xanoba Ne 22496/93, 9 utoHa 1998 ., § 67.

696 WUHAenukamo (Indelicato) npomue Mmanuu, xanoba Ne 31143/96, 18 oktabpsa 2001 r., § 37.
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- OpraHu3aums cHa: ecTb M KpoBaTu/maTpacbl? Heobxognumo v genutb
KPOBaTb C APYTMMM 3aKKOHEHHBIMM? CIAT 1M COKAMEPHMKM MO oYepesmn?

- CaHuTapHble NOMEeLLLEHUA: KaKOBbl TMTMEeHUYEeCKMe YCN0BUA CAaHUTAPHbIX
nometeHnin? Kak 4acto MOXKHO MCNO/Ib30BaTb TyaseT U MPUHUMATDL AyLl?
OroposKeH nn Tyanet UM YenoBek, HaXoAALWMINCA B HEM, BUAAT N €ro
COKaMepHUKM U TIOpeMHas oxpaHa?

- [urueHa: ectb /i B Kamepe napasutbl? ECTb N y 3a8BUTENA KaKue-1nbo
MHOEKLMN, TaKME KaK KOXKHble 3a60s1eBaHMA UK TpubKoBble MHEKLUN,
Nosly4YeHHble KaK pe3y/bTaT MNAOXUX TMIMEHNYECKUX YCNOBUIA?

- TMuwa: Kakoebl ycnosus nuTaHMA? Kakaa ega npegocTtasnserca?
[ocraTto4uHa amn nopums eapl?

- 3aHATMA Ha CBEXKEM BO3AyXe: KaK YacTo M KaK HaZ0/ro MOXKHO NOKMAATb
Kamepy? Kakoro pasmepa TiopeMHbii ABop? KakoBbl 06Lime ycioBusa
TIOpEMHOro asopa? Moasepraerca M OH BAUAHMIO NOTOAHbIX YC/OBUN
(Hanpumep, [oXKAab, coNHue)?

- CouManbHble KOHTaKTbl: €CTb /I BO3MOXHOCTb COLMA/IbHbIX KOHTAaKTOB
C APYTMMM 3aKNOYEeHHbIMU? MmeeT M 3aaBUTENb BO3MOXHOCTb
KOHTaKTMPOBATb C Y1eHaMW CeMbM M afBoKaTamu? Mogsepranca au
3aABUTENb AYPHOMY 06paLLEHMIO CO CTOPOHbI APYTUX 3aKAOHEHHDbIX UU
TIOPEMHOM oxpaHbl? Ecnn aa, To 66K M NPUHATBI MepPbl TFOPEMHbIM
HayanbCcTBOM?

- BauAHMe Ha 340pOBbe 3aABUTENA: CKA3a/IUCh /M YC0BUA 3aK/IOUEHMUA
HeraTMBHO Ha HPABCTBEHHOM W/IM GU3MYECKOM 340p0OBbe 3anBuTeNs®’?

3.3.3 3p0poBbe

Cya, HeOAHOKPATHO 3asAB/IAJ, YTO OPraHbl B1aCTU HECYT OTBETCTBEHHOCTb 3a 3aLLUTY
34,0p0BbA MWL, ANWEHHbIX cBoboabl. B aene Kydnaa (Kudta) npomuse Monswu Cypa,
NOCTaHOBU, YTO

ToCcyAapcTBO AO/MKHO rapaHTUPOBaTh, YTO 3aK/HOUEHHDbIN COLEPXKUTCA B YCI0BUAX
YBaXKEHU K ero JJOCTOMHCTBY, YTO MaHepa 1 Cnocob UCNONHEHUs Mep He noasepraet
ero 60AM UAU TPYAHOCTAM, CWUIa KOTOPbLIX MPEBbIAET HEM3BEXHbI ypoBeHb
CTPaAaHuA, NPUCYLLEro 3aKNOYEHMIO, W YTO, MPUHWUMANA BO BHUMAHWE NPaKTUYECKue
TpeboBaHMA K YC/I0BMAM TIOPEMHOTO 3aK/IKOUEHUS, €r0 340p0Bbe U BaarococTosHue
obecneyeHbl AO/MIKHbI 06PA30M, KPOME NPOYEro, NPefOCTaBAA EMY HEOBXOANMYIO
MEAMUMHCKYHO MOMOLLb%E,

B pene 3axcuukuli (Zarzycki) npomus Monswu Cya TakKe yTBepAnA:

JIvua nog cTpaseit HaxoaATCA B yA3BMMOM MOJIOKEHWM, U BNAcTU 063aHbI 3aLumLLaTh
ux. Ecnu Bnactu pewaioT NOMecTUTb U coAepKaTb Mog cTpaskein dusnuecku

697 Bonpocsl, CBA3aHHbIE C XeCTOKUM ObpalleHnem, BAUAIOWEM Ha 30pOBbe 3aABUTENA, PACCMOTPEHbI B
pasgene 3.2.3.
698 Kydna (Kudta) npomue Monswu [6I1], ano6a Ne 30210/96, 26 oktabps 2000 r., § 94.
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OrpaHUYEHHOTO YeNoBeKa, OHM AO/KHbI MPOAEMOHCTPUPOBaTL 0cobyto 3a6oTy

B obecneyeHnn TakMX YCIIOBUIA, KOTOPbIE COOTBETCTBYIOT €r0 0COBbIM HysKAam,

CBA3AHHBIM C €70 OrPAHNYEHHOCTbIO®.
Cy,u, BbIHOCUT peLleHnA N0 MHOrMm genam o TOm, YTo OTCYTCTBME COOTBETCTBYHOLLLENO
MegULUHCKOro yxoaa AnAa 3aKAKYeHHbIX MOXXeT COCTaBUTb o6pau.|,eHme,
npotuBopevalLee ctatbe 3 KoHBeHuMn’®, B cooTBETCTBMU C pekomeHaaumamm CoseTta
EBpOI'IbI no meanuMHCKOMY yXoay B THOPbMe OCHOBHblIE XapPaKTEPUCTUKU NMPaBa Ha
340p0OBbe B THOPbMe BK/IKOYAKT A0CTYN K BPayy, 3KBUBA/IEHTHOCTb MeaAULUNHCKOro
yxoaa, cornacue un KOHdJMAEHLI,MafIbHOCTb nauneHTa, a Takxe I'IpOd)eCCVIOHaﬂbHaﬂ
He3aBucUmocTb L

MpMHUManA BO BHUMaHMWE AaHHble XxapakTepuctukn, Cya paspaboTtan TpU 3NeMEHTa,
KOTOpble HEeoBXOAMMO Y4YWUTbiBaTb B OTHOLIEHMM COOTBETCTBMSA 340POBbA
3a8BUTENA C YC/IOBUAMM €ro 3akK/oueHus: (i) cocTosHMe 300p0BbA 3aK/I0UYEHHOTO;
(ii) apekBaTHOCTb NpenoCTaBAAEeMON MeAMUMHCKOW nomowm u yxoaa; w (iii)
uenecoobpasHOCTb NoAAEPIKAHUA Mep 3aKNOYEHMSA BBMAY COCTOAHUA 340P0OBbA
3aasuTens’®.

B 3akntoueHne, HeobXoAMMO NPUHMMATL BO BHUMaHME onpeaeneHHbIe 3/1eMeHTbl
ONA 3aK/NI0YEHHbIX C cepbe3HbiMU dusnyeckummn 3abonesaHmamm (pasgen a),
MHBanMAHOCTbIO (pa3gen b), ncuxmueckoit HeMmOAHOUEHHOCTbIO (pasaen c) u
HapKO3aBMCUMOCTbIO (pasgen d).

a) CepbésHble pusmueckue 3aboneBaHuns U TpaBmbl

B gene XydobuH (Khudobin) npomue Poccuu’ BUY-nHOMLMPOBaHHLIN 3aaBUTE/b BO
BPEMSA CBOETO 3aKN0UYEHMA CTPASA HECKOIbKUMM XPOHMYECKMMM 3a601eBaHNAMM,
BK/1HOYAA SMUNENCUIO, MAHKPEATMUT, BUPYCHbIM renatut B u C, 6poHXMUT 1 ocTpyto dopmy
MHEBMOHUW. Ha MPOTAMKEHWUM 3aK/IOUEHUA BNACTU HE OTCNEKMBA/IM COCTOAHME €ro
3[0p0BbA M He MPeAOCTaBAAIM aAEeKBAaTHOMO MeANLMHCKOrOo eyeHus. Ero 3anpoc Ha
TWATE/IbHbIA MEeAMUMHCKUIA OCMOTP 6bia OTKNOHEH. Cyf, 3aK/104mMA, YTO OTCYTCTBUE
KBaNMOULMPOBAHHON M CBOEBPEMEHHON MELMLMHCKON MOMOLM COCTaBUAO
YHUKatoLLLee JOCTOMHCTBO obpatleHme B HapylweHue CtaTbi 3 KoHBeHLMM®,

699 3axcuykuli (Zarzycki) npomue Monswu, sxanoba Ne 15351/03, 12 mapTa 2013 r., § 102.

700 Cm., Hanpumep, UnbxaH (ilhan) npomus Typyuu [BI1], %anoba Ne 22277/93, 27 uioHa 2000 r.; CapbaH
(Sarban) npomue Mondoswbl, anoba Ne 3456/05, 4 oktabps 2005 r.

701 KomuteT Munuctpos, PekomeHaaumsa Ne R (98) 7 06 3TMHECKMX U OPraHM3aLMOHHbIX acreKkTax MeauKo-
CaHWTapHOM MOMOLLLYM B MECTaX IMLLeHNs cBoboAbl, 8 anpens 1998; PekomeHzaums Ne R (87) 3 oTHocuTensHo
EBpONENcKMx neHUTeHuMapHbix npasun, 12 ¢pespansa 1987, PekomeHgaums Ne (2006)2 oTHOCUTEIbHO
EBponeinckmx neHuTeHUMapHbIx npasus, 11 aHsapa 2006

702 Cm., Hanpumep, Jubeky (Dybeku) npomue AnbaHuu, sxanoba Ne 41153/06, 18 nekabpsa 2007 r., § 41.

703  XydobuH (Khudobin) npomue Poccuu, »xanoba Ne 59696/00, 26 oktabpsa 2006 r.

704 Tam e, 92-97.
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B pmene Kcupoc (Xiros) npomus lpeuyuu’ peyb naet o Kanobax 3assutens,
3aK/IOYEHHOrO 33 yYyacTue B AeNCTBUAX TEPPOPUCTUYECKON OpraHM3aunm. Y Hero
66111 cepbesHble Npobiembl CO 340pOBbEM MOC/IE B3pbiBa 6OMbbI B €ro pyKax, YTo
NPUBE/O K HAPYLLUEHUNIO 3PEeHMA, CYXa U NOABUMKHOCTU. Bo Bpemsa npebbiBaHUA B
3aK/IOYEHUN €ro 3peHne yXyALNNock. 3adaBUTENb XO4aTaliCTBOBA O BPEMEHHOM
NPUOCTAHOBKE UCMOIHEHUA ero NPUroBopa, YTobbl NPONTK NeyeHue B cneumanbHom
rNasHoM KauHuke. Ero 3anpoc 6bin oTKAOHEH. Cy4 BbifBMI, YTO 6blNa HapylleHa
CraTtbAa 3 KOHBEHLMM 13-3a HEYL0BNETBOPUTENBHOTO MEAMLMHCKOIO yXxo4a. JledeHue,
npesocTaBNeHHOe B THOPbME B CBA3M C ero npobaemamm co 3peHnem, He Bbl10 TaKUm
e XOPOLUMM, KaK MeAULMHCKUIA YXO4, L4OCTYNHbIN B 601bHMLE™®.

Oeno Myusens (Mouisel) npomue ®paHuyuu’™ nHUUMMPOBAHO NO XKanobe
3aK/IIOYEHHOro, MPUrOBOPEHHOro K NATHaAuaTM rogam AuleHus cBoboabl
M CTPajatolero OT XPOHMYECKoro numdoneinkosa. 3asaBuTenb MpoLen Kypc
XMMMOTepanum B 60bHULE. BO Bpems CBOEro nepemelleHus, B TOM YMc/ie BO Bpems
NneyeHns, oH Bbla 3aKOBaH M NMPUBA3AH K KpoBaTu. [lanee 3a8BMUTENb Kan0BaCca Ha
arpeccusHoe noseaeHWe TIOPEMHOI OXpaHbl. 3aTeM OH peLlns OCTaHOBUTbL CBOE
neuyeHune 8 2000 . M ero nepesesnv B ApYryto THOPbMY U IEUUAN B CNIeLMann3npoBaHHOM
KAMHUKe. B 3akntodeHmne, 8 mapTe 2001 r. 3a8MTeNb Bbll OTNYLLEH MO Pa3peLleHunio,
MpU YC/I0BMM BbINOHEHUA 0653aTeIbCTBA NPONTU NedeHne. OBHaPYKMB HapyLLeHUe
CraTbu 3, Cya NOCTaHOBWA, YTO, HECMOTPS Ha TO, YTO COCTOAHME 340P0BbA 3aABUTENS
CTaHOBMIOCH BCe 60/1ee HECOBMECTUMbIMM C Aa/ibHENLLIMM COAEPMKaHMEM €ro MNog,
CTpaKei, BNaCT1 He NPUHAAN HUKaKMUX crnieumanbHbix mep. Cya Aanee caenan BblBoa,
4TO “340POBbE 3aKNOUYEHHOTO BK/IOYAETCA B YNC/I0 GpaKTOPOB, KOTopble HeobXxoAMMO
NPUHMMaTb BO BHUMaHME Npu onpeaesieHUn HakasaHua ¢ anleHnem csoboapl,
0CO6EHHO, YTO KacaeTcs ero NPoAO/IKUTENbHOCTI” 708,

b) UuBanngHocTb

Korga BNacTv BbIHOCAT pelleHMe O TIOPEMHOM 3aKNl4YeHUM YesoBeKa C
OrpaHUYeHHbIMU GU3NYECKMMU BO3MOMKHOCTAMM, OHW [AONXKHbI obecrneynTb
rapaHTUIO, YTO THOPEMHbIE YC/I0BUA OTBEYAIOT CrelmMabHbIM HYXKAaM, CBA3aHHbIM
C ero UAn ee WUHBaANUAHOCTbIO’Y, ITo 6bINO ycTaHoBNeHO B gene 4. I. (D.G.)
Mpomue Moabwu™°, UHUUMMPOBAHHOM MO Kanobe 3asaBMTENA, CTPaAatoOLLEro
napasMuyoM HUMKHMX KOHEYHOCTEN, NPUKOBAHHOTO K MHBAaNIMAHOMY KPECAy, a TaKxe

705  Kcupoc (Xiros) npomus peyuu, »anoba Ne 1033/07, 9 centabps 2010 r.

706 Tam e, §§ 78-94.

707 Myus3sens (Mouisel) npomue ®paryuu, xanoba Ne 67263/01, 14 Hoabpa 2002 r.

708 Tam xe, § 43.

709 Cm., Hanpumep, 3. X. [lpomue BeHepuu, anoba Ne 28973/11, 8 Hosbps 2012 r., § 29; Mpadic (Price) npomue
CoeduHéHHozo Koponescmaa, kanoba Ne 33394/96, 10 wions 2001 r., § 26.

710 A.T. (D.G.) Mpomus lMonbwu, xanoba Ne 45705/07, 12 despans 2013 r.).
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CTPafalowWwero oT HapyLweHun GyHKLMI cOUHKTEpa ypeTpbl M aHaNbHOTo COUHKTEpa.
3aABuTENb YTBEPIKAAI, YTO THOPEMHbIE COOPYKEHUA He Bblan npucnocobieHbl Ans
MHBAZIMAHOrO KPecna, 4To NpensaTcTBOBasOo AOCTYNy B TyasneT. bonee Toro, 3ansutens
He MoJiy4an AOCTaTOYHOrO KOIMYECTBA YPONOrMYeCKUX NPOKAAZ0K. Cya 06HAPYKMUA
HapyweHue CtaTbM 3 KOHBEHUMM, T.K. YCII0BMA 3aKNOYEHNA “He Aann 3aABUTENIO
BO3MOHOCTU 6biTb HE3aBUCMMbIM AaXKe B MOBCEAHEBHbIX Aefax, Aenas ero
abCo/IOTHO 3aBUCMMbIM OT €r0 COKAMEPHMUKOB, YTO NMPUUYMHANO EMY HPABCTBEHHOE
n dusnyeckoe ctpagaHune”’™, T.K. mecta NPUHYAUTENLHOTO COAEPKaHMA He Bbliu
npucnocobieHbl AN MHBASIMAHOTO Kpecsa.

[na cpaBHeHusa, B aene 3axuykuli npomus Monswu Cya He Hallen HapylleHus
B OTHOLUEHWMW YCNOBMUI 3aKA04EHUA 3aaBUTeNA’ 2. 3anaBuTeNb, Y KOTOPOro 6bian
aMnyTUPOBAHbI PYKM, }KA/I0BAJICA Ha TO, YTO BO BPeMs 3aK/OYEHUA OH NoABeprcs
YHUKAIOLLLEMY JOCTOMHCTBO 06 palleHuo. 3aABUTENb YTBEPIKAA/, YTO BO BPEMS €r0
3aKlo4YeHUs, eMy He Oblia NPefoCTaBNeHa Hag exallas MeauLMHCKan NomMoLLb
B COOTBETCTBUM C €r0 CMeLManbHbIMKU HYKAAMU, U EMY HE BO3MECTU/IN Pacxoabl
Ha 6onee coBpeMeHHble BUOMEXaHMYECKME NPOTE3bl PyK. Kpome Toro, 3asBuTenb
[LOMKeH 6bln MonaraTbCA Ha NMOMOLLb APYIMX COKAMEPHUKOB, YTOObl YyMbIBATbCA
n opesatbca. Cyg He obHapyma HapyweHua Ctatbu 3 KoHBeHUMM, T.K. “Oblnun
LOCTYMHbl MeXxaHW4Yeckue npoTesbl 6a30BOro TMMa, KOTOpble NPELOCTaBAAINCD
3aaBuUTeNtO0 BecniatHo, a Takxke 6blia Bo3MelleHa HeboO/bLas YacTb CTOMMOCTH
6uomexaHuyeckux npotesos”’’*3. Kpome TOro, BNacT TaKKe NpefoCTaBAANU
perynfapHyo ¥ afleKBaTHYI0 NOMOLLb, COOTBETCTBYHOLLYIO CMELMaNbHbIM HYKAaM
3anBuTENS.

c) Mcuxmyeckme 3aboneBaHun

MCMXMYECKYI0 HEMOMHOLEHHOCTb 3aK/IHOUYEHHbIX HAPAAY C UX, B HEKOTOPbIX C/y4YasX,
HEeCnocobHOCTbIO }KANoBaTbCA HA YC/NOBWA CBOErO 3aK/H4YeHUs HeobxoAmmo
NPUHUMATb BO BHYMaHMWE NPpK BbIHECEHWM peLleHns 06 06palleHnn UM HakasaHum B
KOHTEKCTe cTaTby 3 KOHBEHLMM. AKTya/IbHbIM A€/10M B JAHHOM OTHOLLEHUWW ABNSAETCA
aeno Aubeky (Dybeku) npomus AnbaHuu™*. B saHHOM Aene 3asBuTeNb CTpadan ot
XPOHUYECKOM NapaHoMAabHOW LWN30GPEHUN U NPOXOAUA CTALMOHAPHOE /ieYeHne
B PA3/IMYHbIX MCUXMATPUYECKMX BONbHULAX B TedueHMe MHOrux net. C 3asaButesnem,
OT6bIBAOLMM MOKMU3HEHHOE 3aK/loYeHne 3a YOUIACTBO M HE3aKOHHOE XpaHeHue
B3PbIBYATHIX BELLECTB, 06PALLAIMCh TaK XKe, KaK U C 0BbIYHbIMM 3aK/IOUYEHHbBIMM,
HECMOTPA Ha COCTOAHME ero 340P0BbsA. Tak Kak BAACTU NMOCYUTAAN HEBO3MOMKHbLIM
NpPesoCcTaBMTb 3aABUTE/IO aLeKBATHOTO JIEYEHUSA, €70 JIEUNIM TOIbKO IEKaPCTBAMM.

711 Tam e, § 145.
712 3awcuykul (Zarzycki) npomue Monswu, sanoba Ne 15351/03, 12 mapra 2013 r.
713 Tam xe, § 124.
714 [ubeky (Dybeku) npomue AnbaHuu, »xanoba Ne 41153/06, 18 pekabps 2007 r.
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HecmoTps Ha To, YTO 340POBbE 3aABUTENA YXYALWMUNOCH, BNACTM OTKNAOHWUAN 3anNpocC
Ha npoBefeHMe ncuxmatpuyeckoro ocmotpa. Cya NPUAEPIKMBANCA MHEHUS,
4yTO Npobaembl CO 340POBbEM 3asABUTENA HE MOTYT BbITb pelleHbl, eCAN NPOCTo
OTNPaBUTb €ro Ha iedeHne B TIopemHyto 60/bHMLY. [TOMUMO 3TOrO, OrpaHuYeHue
Mo pecypcam He MOrIM onpaBaaTh YC/I0BMSA, KOTOPble BblM HACTO/LKO TAMXKENbIMU,
yTo cocTtaBuau HapyuweHune Crtatbn 3. Cya 3aKAKOUMI, YTO HEraTUBHOE BAUAHUE
3aK/NIOYEHNA Ha 3[40pOBbe 3aABUTENA KBanuduUMpyeTca Kak BecyenoseyHoe U
YHUKaloLLee 4OCTOMHCTBO obpalueHmne’s.

B omnume ot fena Anbeky npotns AnbaHum Cya He 06HapyKMA HapyLeHWs CTaTby
3 B fene Kyona npomus Monswu’®. 3anBuTenb CTpagan OT XPOHUYECKOW Aenpeccum
W NbITaNAcA COBEPLWMTb camoybuincTBO ABa pas3a 3a Bpema ero 3akatouerus. Cya
MOCTaHOBW/, YTO T.K. 3aABUTE/Ib Bbl1 OCMOTPEH CreuunasmMcTaMm 1 4acTo nosy4van
MCUXMATPUYECKYIO MOMOLLb, CTaTbA 3 He Bblna HapyweHa’".

d) Hapko3aBsucumocTtb

B aene Mak-Inun4u (McGlinchey) u dpyaue npomus CoeduHéHHozo Koposnescmea’?
3aABUTEIbHMLA Oblla HAPKOMAHKOM, ynoTpebnstolelt repouH, cTpajatolei
BO BpPeMs CBOEro 3akK/loYeHWUs FepOMHOBOIN JIOMKOW, BK/AOYAA TOWHOTY U
3HaAUYUTE/IbHYIO MOTEPIO BECA. 3aSBUTENbHULLY CHaYana Neynn Bpay, a Nnocie OgHoM
Hegenu npebbiBaHMA B TIOPbME OHa bbina rocnMTann3npoBaHa B 60/bHULY, rae
ymepna. Ee poacTBEHHMKM MOXKa/I0BANMCh HA TO, YTO 3aABUTENbHULLA A0 €e CMepTH
CTpagana ot 6ecyesloBEYHOIO M YHUMKAIOLLETO AOCTOMHCTBO 06paLlLeHus B TIOpbME,
npoTtuBopeyawero cratbe 3 KoHseHuun. Cya nocTaHOBMA, YTO NoTepAa Beca U
06e3B0OXKMBAHME OblIM OYEHb ONACHbI A4J/17 34,0P0BbA 3aABUTENIbHULLBI U MTPUYUHUAN
et 60osb 1 cTpagaHme. Momumo npoyero Cya NOCTAHOBWJ, YTO 3aABUTENbHULE He
6b1710 NPELOCTAaBNEHO COOTBETCTBYHOLWENO MEAULMHCKOTO yxoaa. CneaosatensHo,
BN1IACTV HapyLWIMAW cTaTblo 3 KOHBEHLmMKN Y,

3.3.4 OguHOYHOE 3aK/loYeHune

B HEeKOTOpbIX C/Ay4asx MNPOAO/MKUTENbHOE OAMHOYHOE 3aKNYEHUE MOXKET
NPUBECTU K HapyLleHuto ctaTbi 3 KoHBeHuMn. Tem He meHee, MOopor XeCcTOKOCTH
YC/I0BWIA OAMHOYHOTO 3aK/0YEHMA, MPU KOTOPOM OHO MO0 Bbl NPUPaBHUBATLCA K
6ecyen0BeYHOMY MK YHUMKAIOLLEMY AOCTOMHCTBO 06paLLEHMIO, LOCTAaTOYHO BbICOK.
B cBOEM peleHun, cayxalem npeueseHTom, no aeny IHHCAUH, baadep, Pacne

715 Tam xe, §§ 43-52.

716 Kydna (Kudta) npomus Monswu [BI1], skano6a Ne 30210/96, 26 okts6ps 2000 r.

717 Tam e, §§ 82-100.

718 Mak-lnuH4u (McGlinchey) u Opyaue npomue CoeduHéHHoz2o Koponeacmea, »xanoba Ne 50390/99, 29 anpens
2003 .

719 Tam e, §§74-58.
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(Ennslin, Baader, Raspe) npomus lepmaHuu Kommnccus noctaHoBmAa, 4To

M3onAauma 3akN04EHHOro OT TIOPEMHOro 06IJJ,ECTBa cama no cebe He cocTasnser

dopmy becuenoseyHoro obpaueHua. Bo mHorux locygapcTBax-yvyacTHUKax

KoHBEHUMM 418 ONacHbIX 3aK/OYEHHbIX CyLLecTByloT 6osee cTporve mepbl no

obecneyeHunio 6e3onacHoOCTU. ﬂ.aHHbIe mepbl (CTpOI’aﬂ usonauma, npecedyeHue

BO3MOXHOCTU 06begUHEHUsA, paccpesoTodeHMe MO OAMHOYKE U MaNeHbKUMMU

rpynnamm n T.,CI,.), Hanpae/aeHHble Ha npegoTBpalleHne pucka no6era, HanaaeHuAa

WUAW BOJNIHEHUI TIOPEMHOro 06LWEeCcTBa, UAM HA 3aLMUTY 3aK/IYEHHOTO OT ero

COKaMepHUKOB, OCHOBaHbl Ha N301AUUU OT TOPEMHOTO 06LIJ,eCTBa c 6onee KecTknum

KOHTponem’?,
Komuccua TaKkKe 3asBUAA, YTO NPU onpeaeneHun Toro, noanaaaeT M OAUHOYHOe
3aK/toyeHne nog Aencrteme ctatbl 3 KoHBeHUMUM, “HeobBXO4MMO Yy4YUTbIBATb
onpeaseneHHble yCN0BUA, CTPOrOCTb Mepbl, ee NPOAO/IKUTENbHOCTb, MOCTaBNEHHYO
uenb 1 ee apdeKT Ha paccmaTpmBaemoro Yenoseka”’?:, MpuHUMan BO BHUMaHMUe
CYLLEeCTBO Aena IHHCAUH, baadep, Pacne npomuse lepmaHuu, Komuccusa 3aknoumna,
4YTO 3anABUTENU, NNAEPLI TEPPOPUCTUYECKON opraHusaummn Ppakuma KpacHoi
Apmuun, He BblnM NoABEPrHYTbI NMOMHOM CEHCOPHOM usonsaunu. HaobopoT, oHM
MMeNn BO3MOXHOCTb KOHTAaKTMPOBaTb APYr C APYrom, CBOMMM afBOKAaTaMu U
CeMbAMU; OHM MOT/IN YNTaTb, CAYLWIATb PASMO U CMOTPETb TEIEBU30P; UX Kamepbl
OblIN XOPOLLIO OCBELLEHbl M OCHALLEHbl OKHAMM, KOTOPblE MOXKHO 6bIJI0 OKPbITb
M3HYTPWU; a TaKKe OHM MMENIN BO3SMOMKHOCTb eXeHEBHO 3aHMMaTbCA Ha yauue. B
CUNY AaHHbIX 0bcTosTeNbCTB KOMUCCUSA 3aKA04YMAa, YTO cTaTba 3 KOHBEHUUMU He
6blna HapylieHa’??,

OcHoBbIBasACb Ha peweHun Komuccumn no geny IHHCAUH, baadep, Pacne npotms
lepmannn, Cya Takxe NoALepXMBaAN AaHHbIV BbICOKMUIA NOPOT OLEHKWU. Hanpumep,
Cyn, 06Hapy»KuMa, 4To BOCEMb NEeT U ABa MecALa OTHOCUTENbHOM couManbHOM
M30M1ALUMN HE COCTaBMAM HapyweHua ctaTbk 3. B aene Pamupec CaHyec (Ramirez
Sanchez) npomue ®paHyuu’* 3aaBuTeNb Bbl OCYKAEH 3a aKTbl Teppopu3ma
M ybUIACTBO M, COOTBETCTBEHHO, MPUrOBOPEH K MOMU3HEHHOMY 3aK/IIOUYEHMUIO.
3aaBuUTENA MOMECTUIM B OAMHOUYHYIO Kamepy U 3anpeTuan Kakme-nmbo KOHTaKTbI
C 3aK/II0YEHHbIMU U HaA3UPaTENAMU. 32 UCKNIOYEHNEM eXKeQHEBHOW 4BYX4acOBOWM
NPOry/IKM 1 Yaca B KapAMO-KOMHATe, 3aaBUTENI0 He Bblna paspelleHa HUKaKas
OeATeNIbHOCTb 33 Mpegenamu Kamepbl. Tem He meHee, 3asBUTeNs nocelianu
Bpay, ABaxA4bl B HeAe/Nl0, a TaKXKe pa3 B MecAl, CBALLEHHWUK, oguH unm 6onee mns
58 a4BOKaTOB, a TaKXKe 3a YyeTblpe roga AecaTb mecaues 640 pas ero nocetuna
»eHa’?*. ChepoBaTenbHO, OH He 6bln B abCONOTHOM M30nAUUK. TakkKe He 6blno

720 3HHcauH, baadep, Pacnep (Ennslin, Baader, Raspe) npomus lepmaHuu, sanoba Ne 7572/76, pewenue
Komwuceum ot 8 ntona 1978 r.

721 Tam xe.

722 Tam xe.

723 Pamupec CaHvec (Ramirez Sanchez) npomue ®parHyuu, sanoba Ne 59450/00, 4 nions 2006 r.

724 Tam xe, § 131.
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NPW3HaKOB TOTO, YTO GM3NYECKOe WM HPABCTBEHHOE 340pP0OBbLE 3aABMTeNA 6blan
noAopBeaHbl. 3aaBUTENb CaM HMKOTrA4a He Aenan 3asB/AeHMiA No 3TOMy NoBOAY U
OTKa3blBa/CA OT MPeAJ/IoKEeHHON eMy MCMXonornMyeckor nomowmn’”. bonee Toro,
onaceHus, YTo 3anaBMTe/Ib MOT Bbl MCNOAb30BaTb CBA3WN BHYTPU MK 3a Npeaenamm
TIOPbMbI, YTOObl BOCCTAaHOBUTb KOHTAKTbl CO CBOEW TEPPOPUCTUYECKON AYENKON,
M onaceHus, 4YTo 3asBUTeNb Mor 6bl NOAroToBUTL Nober, caenann ogMHOYHOE
3aK/lo4YeHrne Heobxoammbim’?, Takum obpasom, Cya He 0BHapYXUA HapyweHuA
ctaTtbu 3 KoHeeHLMK’?, Tem He MmeHee, Cya, yTBep»KAa, YTo OAMHOYHOE 3aKaoUeHme
He MOXeT b6bITb Ha/IOXKEHO Ha HeonpeaeNEHHbIN CPOK, T.K. OHO MOXET OTpULLATENIbHO
NOB/AUATL Ha 3aK/I0YeHHOro’,

Hanpotus, B gene A. b. (A.B.) npomue Poccuu Cyn 06HApy»KWA, YTO OAUHOYHOE
3aK/l0YeHMe 3aABUTeNA COCTAaBUIO HecuenoBeyHoe AN YHUXKatoLLee JOCTOMHCTBO
obpalueHne’. 3aaBuTeNb, KOTOPbIN HAXOAWUICA B CAEACTBEHHOM M30AATOpE 33
npeanosiaraemoe coBepLUleHNe HeEHAaCUIbCTBEHHOIO SKOHOMMYECKOTO NPeCTyNaeHus,
coepKanca Tam NPaKTUYECKM B MOMHOM COLMANbHOW U30AALMM Ha NPOTAXKEHUN
Tpex net’?’. Cya obHapyKua HapylweHue cTatbl 3 KOHBEHLMUMU, T.K. 3aABUTEND He
NPeACTaBAAA ONACHOCTU HU AN cebs, HU ana aApyrux’3; npasutenbcTBo coobuiano
b O HEONMPeAesleHHOM PUCKE KW3HW B KayecTBe MPUYUHbLI M3onaumm’?;
NPaBUTENbCTBO He NpeanpPUHMMAIO0 NOMbITOK OLLEHUTb, CYLLECTBYET I Ha CaMOM
[ene Takol puck’®3; a TakKe MeANLMHCKUIA CNELMAnUCT He oueHUBan dbusnyeckoe
WU MCUXMYECKOE BIUAHUE O/IUTENbHOW U30/1ALMM Ha 3aaBuTens’*,

Takke Cyf, HEOAHOKPATHO OTMeYan, YTO OAMHOUYHOE 3aK/loYeHMe ABNAETCA OLHOM
13 Hanbosee cepbesHbIX Mep, NPUMEHAEMbIX B THOPbME, U, MO3TOMY, O/IKHO ObITb
uckntoueHnem. C stol uenbto Cya obpaluaetca K EBponeickMm neHUTEHLMAPHbIM
npasunam, pagy pekomeHpauui, npuHatbix Komutetom MuHuctpos CoseTa
EBponbl’®. CTaTbA 53 gaHHbIX NpaBUA yTBEPXKAAET cneayloulee:

725 Tam ke, § 144.

726 Tam ke, § 149.

727 Tam e, § 150.

728 Tam xe, § 145.

729 A. b. (A.B.) npomue Poccuu, sxanoba Ne1439/06, 14 okTabps 2010r., § 113.

730 Tam e, § 103.

731 Tam xe, § 105.

732 Tam xe, § 105.

733 Tam xe, § 109.

734 Tam ke. Cyn TaK e 0b6Hapy»un HapyweHue CTaTbu 3 B KOHTEKCTE OAMHOYHOIO 3aK/OYeHUA B Aenax
Msmeto (Mathew) npomue HudepnaHdos, kanoba Ne 24919/03, 29 cenTabpa 2005 r.; fopbyns (Gorbulya)
npomuse Poccuu, »xanoba Ne 31535/09, 4 mapta 2014 r.

735 Cosert EBponbl, PekomeHgaumua Komuteta muHuctpos Rec(2006)2 rocysapctsam-uneHam Coseta EBponbl
o EBponeiickux neHnTeHLuMapHbIx npasuaax, 11 aHeapa 2006.
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CneuuanbHble Mepbl CTPOroro pexXmma nau 6e3onacHocTn
53.1 CneumanbHblie MepbI CTPOrOro PexknmMa uamn 6e3onacHoCT! NPUMEHAIOTCA TONIbKO
B UCKNIOYUTENIbHBIX 06CTOATENbCTBAX.
53.2 [lonKHbl 6blTb YCTAaHOBAEHbI ACHblE MpPOLLeAYPbl, KOTOpble HEO6X0AMMO
cobntofaTh NPU NPUMEHEHWUM TaKUX Mep B OTHOLEHUM Nt06Oro 3aK/OYEHHOTO.

53.3 XapakTtep nto6bix TaKMX Mep, NPOLOMKUTENIbHOCTb M OCHOBAHWA ANA WX
NPUMEHEHWA ONPEAENAIOTCA HALLMOHANbHBIM 3aKOHOAATENLCTBOM.

53.4 NpUMEHeHWe 3TUX Mep B KaXKAOM C/ly4ae JOKHO YTBEPKAATHCA KOMNETEHTHbIM
OpPraHoM Ha KOHKPETHO OrOBOPEHHbIN CPOK.

53.5 /ltoboe pelueHve 0 NPoA/IeHUM ITOTO YTBEPXKAEHHOTO CPOKA NPUHMMAETCA Npu
YCNI0BUM NOBTOPHOTIO €ro YTBEPHKAEHNUA KOMNETEHTHbIM OPraHOM.

53.6 Takne mepbl NMPUMEHAIOTCA B OTHOWEHWUMN OTAENbHbIX AUL, a He rpynn
3aK/OYEHHbIX.

53.7 to60oWi 3aKNIOYEHHBIN, B OTHOLIEHWW KOTOPOro NMPUMEHAIOTCA TaKUe Mepbl,
MMeeT NPaBO *a/0BaTbCA B COOTBETCTBUM C YC/IOBUAMM, YCTaHOBAEHHbIMM B Mpasune 70.

Cya NnpMMeHuA AaHHble KpuTepun B aene babap Axmad (Babar Ahmad) u opyaue
npomue CoeduHéHHO20 Koponescmea’®®. 3asaBuTenn, KoTopble 06BUMHANUCL B
BennkobpuTaHMm B COBEPLIEHNMN HECKONbKUX IeNCTBUIA, CBA3AHHBIX C TEPPOPU3IMOM,
YTBEPXKAANM, YTO UX IKCTPAAULMA 13 Benmkobputanmum B CoegnHéHHble LUTaTbl
ABNANACL HApPyLEeHWEeM MX MpaB, 3aKpenaeHHbix B KoHBeHUWMU. 3aAaBUTENM
YKaNOBAINCh, YTO UX MOMECTUAN B UCTIPABUTE/IbHYIO THOPbMY MaKCUMaslbHO CTPOTOro
peXxuma ucrnonHeHusa HakasaHui (ADX) Bo dnopeHce, 4To ABAAETCA HapyweHUeM
ctatby 3 KoHBeHUMU. T.K. AaHHasA TIOPbMa CBEPXCTPOroro pexuma crneymanbHo
co3faHa A/1A Hanbosiee OMacHbIX 3aKAOYEHHbIX, TO 3aK/I0YEHHbIe 34,eCb HaxoAATCA
B OAMHOYHbIX Kamepax’’. Mpu BbIHECEHUM peleHWsa O TOM, COCTaBAseT au
aKcTpaguuma B8 CLLUA v cBA3AHHbIV C 3TUM PUCK OAMHOYHOTO 3aKNH0YEHMA HAapyLLeHWe
ctatbu 3 KoHseHumu, Cya NOCTaHOBUA cneaylouee:

Bo-nepBbIX, OAMHOYHOE 3aKNIOYEHWE AOMKHO Ha3HAYaTbCA B UCKIIOYUTENbHbIX
CIyHanX v Nocne NPUHATUA BCeX HEOBXOAUMbIX Mep NPEAO0CTOPOXNKHOCTU, KaK YKa3aHO
B NyHKTe 53.1 EBponeicKkMx neHUTeHLMapHbiX npasua. Bo-BTopbix, peweHune o6
OAWHOYHOM 3aKNHYEHUN A0/TKHO OCHOBbLIBATLCA Ha 06'bEKTVIBHbIX NPUYMHAX, Kak
B C/ly4ae NepBUYHOTO pelleHus, Tak U B CAy4ae pelleHWUs O MpoAJeHUU CpoKa.
B-TpeTbUX, pelleHnn BNacTel AOMKHbI AABAaTb BO3MOMXKHOCTb YCTAHOBUTb, YTO
BNACTW NPOBENN OLEHKY AAHHOMN CUTyauuu, C yyeTom obCTOATeNbCTB, CUTYaLun
1 NOBEAEHMWA 3aK/AOYEHHOrO, U AO/KHbI BblTb NPEAOCTaB/EHbl CYLLIECTBEHHbIE
060CHOBaHMA NPUYUH ANA TaKUX PelleHUid. 3aaBaeHne 0 NPUYMHAX JOMKHO BbITb
04eHb NOAPOBHbBIM M apryMeHTUPOBAHHbIM. B-4eTBEpPTbIX, A0/MKHA BbITb YCTaHOBAEHA
cUCTeMa perynapHoi NpoBepku GU3MYECKOTro M MCUXMYECKOro COCTOAHMA
3aKNHO4YEHHOrO, YTOBbI FapaHTUPOBATb, YTO Mepa OAMHOYHOTO 3aKYEHNA OCTAETCA
onpaBAaHHON B AaHHbIX 06cTOATENbCTBAX. M HaKOHeL, BaXKHbIM ABAAETCA TO, 4TO
3aK/NHOUEHHDIV JONKEH UMETb BO3MOXKHOCTb 06PaTUTLCA B HE3aBUCUMYIO CyAebHY0

736 babap Axmad (Babar Ahmad) u dpyaue npomue CoeduHéHHo20 Koposnesecmea, skanobbl Ne 24027/07,
11949/08, 36742/08, 66911/09 n 67354/09, 10 anpens 2012 r.
737 Tam xe, §§ 98-103.
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WHCTAaHUMIO ANA pacCMOTpeHUA 06CTOATENLCTB U NPUYUH 4 IUTENBHOTO O4UHOYHOIO

3aKkNto4eHnn’s,
Cyn, noATeBepyKAaeT, UTo pexumm Topbmbl ADX ABNAETCA OrpaHUYUTENbHbIM
M HanpaBAeH Ha MUHUMU3ALUID PU3MYECKMX KOHTAKTOB M COLMANBbHOTO
B3aMMOLENCTBUA 3aKNOYEHHbIX. Tem He meHee, Cya, NOAYEPKHY, YTO 3aK/HOYEHHble
pacnonaranu WUPOKMUM CNEKTPOM CTUMYAMPYIOLLMX GaKTOPOB B Kamepe, TaKuX Kak,
TeNeBM3op, Pagmo, raseTbl, KHUIK, NpeameTbl 41a X0661 1 pyKogenvs, a Takxke
obyyatowme nporpammbl. TaKkKe OHU pPerynsapHo obwanucb C YieHamu cemen
nocpeacTsom TenedOoHHbIX 3BOHKOB, BU3UTOB M KOPPECMOHAEHLNM, @ TaKKE MOTIU
neperoBapmMBaTbCA C APYTMMU 3aKNOYEHHBIMW Yepe3 CUCTEMY BEHTUAALMMU U BO
Bpemsa otapixa. Mo sTum npmnumHam Cyg NOCTaHOBW/I, YTO YCA0BUA 3aKatoveHna B ADX
He COCTaBMAMN NOJIHYIO CEHCOPHYHO MW TOTAJIbHYHO COLMANbHYHO U30NALMIO, @ TONIbKO
YaCTUYHYIO U OTHOCUTENbHYIO M3onaumnio’*°. CooTsetcTBeHHO, Cya He 0B6HapyKuA
HapylueHue cTaTbm 3 KoHsBeHumn’.

Bbllen3NoKeHHan NpaKTMKa NMOKa3bIBAET, YTO 3aSBUTESb, }KeNatoLMii NoXKaNoBaTbCA
Ha TO, YTO YC/I0BUA €0 UAU ee OAMHOYHOTO 3aK/0YEeHUA, MPOTUBOPEYAT CTaTbe 3
KoHBeHUWMM, LO/1KEeH 06OCHOBATL CBOO }KaN06y C MOMOLLbIO C/IeAYIOLLIMX 3/1IEMEHTOB:

1. NpPoOAO/IKUTENbHOCTb OAMHOYHOrO 3aK/AOYeHMA Hapsady CO CTeneHbio
nsonaumn. MocneaHssa AoNXHa 6bITb NPOAEMOHCTPUPOBAHA NOAPOGHbLIM
CMUCKOM KOHTaKTOB (MM MX OTCYTCTBMEM) C APYrMMM 3aKAHOYEHHbIMU,
agBoKaTaMu, yneHamu cembn U T.4. Cya c 6onblwein BEPOATHOCTbIO
06HAPYXUT HapyLleHWe cTaTby 3 B CAyYanX 3aKNOUEHUA Ha ANUTe/bHbIN
VAW Heonpeae/ieHHbI CPOK, a TaK¥Ke B C/lydae NoJIHON U30aALNNK;

2.  BNMAHME OQMHOYHOTO 3aK/HOYEHMA Ha ¢M3MHECKO€ N ncnxmnyeckoe 3goposbe
3aAaBUTenNA;

3. nosegeHue 3aaBuTeNA, nytem npenocrtaBsieHnA d)aKTOB TOro, 4710 OAMHOYHOE
3aK/Il0YEHME He ABNSeTCA 0653aTeIbHbIM NO COOﬁpa)KEHVIFIM 6e3onacHoCTH,
AONCUUNNNHBI U 3alLAUTDI;

4.  ccblNKM Ha EBponeickue neHUTeHUMapHble NPaBuaa ¢ 06bACHEHUAMM TOTO,
Kakum obpasom HapyLiaeTcs ctaTba 35.

738 Tam ke, § 212.

739 Tam ke, § 222.

740 Tam ke, § 224. (Tam ke, § 224. Kputuky pelwenns Cyaa cm., Hanpumep 8 Natasa Mavronicola and Francesco
Messineo “Relatively Absolute? The undermining of Article 3 ECHR in Ahmad v UK” 8 Modern Law Review,
TOoM 76, 2013, cc. 589-603.
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3.3.5 CmepTHaA Ka3Hb U NOXKU3HEHHOE 3aK/Il0YeHUe

a) CmepTHaA KasHb

Korga sbipabatbiBasach KOHBeHUMA MO npasBam 4YenoBeKa, CMepPTHas KasHb 6bina
YeTKo paspelueHa. Mo-npexHemy, cTaTbs 2 KOHBEHLMM 3BYHUT CIeAy oMM 06pa3om:

I'|paBo KaX[0ro nmua Ha XWU3Hb OXpPaHAETCA 3aKOHOM. HUKTO He moeT 6bITb

YMbIWIEHHO NUWEH XW3HU MHAYe KakK BO UCMOJIHEHME CMEepPTHOro npurosopa,

BblHECEHHOro0 CyaoOM 3a cOoBeplieHMe npecTynseHna, B OTHOLWEHWUU KOTOoporo

3aKOHOM NpeayCcMOoTPpeHO TaKoe HaKa3aHue.
Taknm ob6pasom, KOHBEHLMA COAEPIKUT UCKIOYEHME AN CMEPTHOW KasHWU. 06 aTom
TaK»Ke 6bl10 HEOAHOKPATHO 3asB/ieHO CyaoM B KOHTEKCTe cTaTbu 3 KoHBeHuuMK. B
nene CepuHe (Soering) npomue CoeduHéHHo2o Koponescmea™! Cyn 06HapyXu, 4to
aKcTpagmuma 3ansutens B CLUA, roe ero, BEpPOATHO, NPUrOBOPUIM Bbl K CMEPTHOM
KasHM 3a ybUICTBO, He cocTaBuia AypHoro obpauieHus. Cya BbiCKasan MHeHMe,
YTO NpPegoCTaBuMB AOMOJHUTE/bHbIM MPOTOKO/A, A0roBapMBalOLLMEC CTOPOHbI
HamepeBaNnCb OTMEHMTb BbICLLYHO MEPY HaKa3aHUA C MOMOLb0 Heobs3aTesIbHOro
MHCTPYMEHTA, KOTOPbIM MO3BONSET KaxAOMy [OCyAapCTBy-y4acTHUKY BblbMpaTb
MOMEHT MPUHATMA Ha cebs Takoro obs3atennbcrea’*2, Takum obpasom, Cya B AaHHbIN
MOMEHT BbICKa3as MPOTUBOMO/IOKHOE MHEHME O TOM, YTO CMEPTHaA KasHb, MO
CYLLLECTBY, COCTaB/AeT 6ecyesoBeYHOE NN YHUKatoLLEee 4OCTOMHCTBO obpalleHme’s .
Cya, nob6asun, yto

3TO He 03HAYaeT, TeM He MeHee, YTO 0B6CTOATeNbCTBA, CBA3AHHbIE CO CMEPTHbIM
NPUroBOPOM, HUKOTAA He MOCNYXKAT OCHOBAaHUEM A OTKPbLITUA AeNa O HapyLeHUn
ctatbu 3. Cnocob HasHaYeHUA W OCYLLECTBAEHUA CMEPTHOro MpUrosopa,
NNYHblE 06CTOATENbCTBA OCYXKAEHHOTO M HECOPAa3MEPHOCTb HaKa3aHWUs TANKECTU
COBEPLEHHOTO MPecTynieHUa HapAAy C YCNOBUAMMU 3aKNIOYEHUA B OXKUAAHWM
UCNONHEHUA ABNAIOTCA NpUMepamu GpakTopoB, CMOCOBHbIX CAENaTb BO3MOXKHbLIM
nognagaHve obpalleHna Uan HakasaHUA, NOHECEHHOTO OCYXAEHHbIM, NoA 3anpeT
ctatbu 3. CoBpemeHHOe oTHoleHWe B focyAapcTBax-yyacTHUKAX K BbiCLIeld mepe
HaKa3aHWA ABNAETCA BaXKHbIM ANA OLEHKM TOro, 6bln1 M NPEBbILIEH NMPUEMIEMbIA
nopor cTpasiaHua uam ockopbaeHus’.

3a MHorve rogpl BCEMMPHAA CONPOTUMBAAEMOCTb cpeaun [ocyaapcTB-y4aCTHUKOB
CoseTta EBponbl B OTHOLIEHWUM CMEPTHOW Ka3HW BO3POC/a. ITO NPUBESIO K NPUHATUIO
B8 1982 r. Mpotokona N2 6 kK KOHBEHLMKN, OTMEHAIOLLEMY CMEPTHYIO KadHb B MUPHOE
Bpems. Mpotokon N2 6 fonycKkaeT orpaHUYEHHOEe UCKAOYEHME K OTMEHEe CMepTHOM
Ka3HW BO Bpems BOMHblI WM HEnocpeacTBEHHOW yrpo3e BOMHbl. B HacToslee
Bpemsa Mpotokon Ne 6 patnpuumposaH B 46 us 47 focynapcre-yyacTHMKoB CoseTa

741 CepuHe (Soering) npomug CoeduHéHHozo Koponeecmea, »anoba Ne 14038/88, 7 uiona 1989 r.

742 Tam ke, § 103.

743 Tam e, § 104.

744 Tam xe. ObpaTtnTte BHMMaHue, Cys yCTaHOBWA, YTO TaK HasbiBaemblit “GeHomeH Kamepbl CMepTHUKOB”
cocTasnifieT AypHee obpauweHune. CresoBaTtesibHO, 3asABUTENA HEslb3s IKCTpaauposaTth B CLUA.
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Esponbl’®. XoTa Poccuiickas deaepauma nognucana Mpotokon Ne 6, oH ele He
paTuduumnposaH. Tem He meHee, cpasy nocse BCTynaeHus Poccuiickon Pepepaunn B
Coset EBponbl B 1996 r. 6b1/1 NPUHAT MOPATOPUIA Ha CMEPTHYHO KasHb.

Mocne MpoTokona Ne 6 nocnenosan MpoTtokon Ne 13, BcTynmswnii 8 cuay B 2003 .,
KOTOpPbIV OTMEHAET CMePTHYHO Ka3Hb Npu Ntobbix obcToaTenbcteax. Mpotokon Ne 13
6b1n nognucaH 45 yuneHamu Coseta EBponbl U patudunumposaH 43 focyaapcTBamm-
y4acTHUKamn’*é, Mpotokon Ne 13 npeaycmaTpuBaeT cieaytoLLee:

NPEAMBY/IA

locypapctBa-uneHbl CoBeta EBponbl, nognucaslume HacToAwWwmii NpoTokon,

y6exaeHHble, 4To Bceobluee NPaBo Ha KMU3Hb ABNAETCA OCHOBHOM LLEHHOCTbIO B
[eMOKpaTUYeckom obLLecTBe 1, YTO OTMEHa CMEPTHOM KasHu Heobxoguma Ans
3aLWMTbl 3TOTrO MpaBa M A4/1A MOAHOTO NPU3HAHUA AOCTOMHCTBA, NPUCYLLETO BCEM
noaAMm;

[]

pewuns caenatb 3aKOYWUTE/IbHbIA War K OTMEHE CMEePTHOM KasHW npu Bcex
obCcToATENbCTBAX,

COINACUINCh O HUKECNeAyIoLWeM:
CraTtba 1: OTMeHa cMepTHOM KasHu

CMepTHan KasHb OTMeHAeTCA. HWKTO He moKeT 6biTb MPUTOBOPEH K Takomy
HaKa3aHWIo UMK NOABEPTHYT CMEPTHOW KasHU.

CraTbA 2: 3anpelleHune oTCTynieHns

He A0NYyCKaeTCA HWKaKoe OTCTyn/ieHne OT OCyLlWecCTB1eHnA NONIOXKEHUIN HacToALwero

MpoTtokona no Cratbe 15 KoHBeHLuMK.
MN3meHuMBLIEECA OTHOLEHME, Kacatoleecs AOMYCTUMOCTM CMEPTHOM KasHMU, TaKke
OTpaeHo B cyaebHol npakTuke. OCHOBbLIBAACL HA daKTe Toro, YTo haKTUYECKH Bce
yneHbl CoeTa EBponbl nognucanu MpoTtokonbl N2 6 n 13, Cyg, cuntaeT, YTo cMmepTHas
Ka3Hb bonee He cooTtBeTcTBYeT cTaTbaM 2 U 3 KoHBeHuuU. OgHUM M3 MepBbIX
pelweHuid, noATBep:KAaWMX 310, bblno pelweHne no aeny OpxanaH (Ocalan)
npotus Typuun’¥. B gaHHom aene nuaep Paboueit naptum Kypauctana (PKK) 6bin
apecToBaH opraHamu npasonopagKka Typuuu B KeHun n goctasneH B Typuuio, rae
OH Obla NPUrOBOPEH K cmepTu. K Tomy momeHTy Typums elle He patuduumposana
MpoTokon Ne 6. B peweHunn Manatbl Cya ykasan Ha ¢akT Toro, YTo Cpeam 4eHoB
CoseTa EBponbl wWen npouecc M3MeHeHUs B CTOPOHY MOJIHOM OTMEHbl CMEePTHOW
KasHu:

Takoe 3HaKOBOE WM3MEHEHWEe MOXKHO pacCcMaTpuBaTb Kak CUTHaA TOro, 4TO
focyaapcTBa-y4acTHUKM KOHBEHLMM rOTOBbI OTMEHUTb MU, NO KpaiHen mepe,

745 TeKylwuit CNMCOK AaT MOAMUCAHUA, paTudUKaLMK U BCTynaeHua B cuny Mpotokona Ne 6 pocTtyneH
Ha caitte Coseta EBponbl no agpecy: http://conventions.coe.int/Treaty/Commun/ChercheSig.
asp?NT=114&CM=7&DF=13/02/2014&CL=ENG

746 Tekywuil CMUCOK AaT noAnucaHua, patudukaumm u BcTynneHus B cuny Mpotokona Ne 13 poctyneH
Ha caitte Coseta EBponbl no agpecy: http://conventions.coe.int/Treaty/Commun/ChercheSig.
asp?NT=187&CM=7&DF=13/02/2014&CL=ENG

747 00mcanan (Ocalan) npomus Typyuu [BI1], anoba Ne 46221/99, 12 masa 2005 r.
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U3MEHWUTb BTOPOE NpeasioKeHne B CTaTbe 2 § 1, B 4aCTHOCTU, cneayeT NPUHUMATL BO

BHUMMaHMe ToT PpaKT, 4To Bce focyaapcTBa-y4yacTHUKM yxKe nognucanu Mpotokon Ne 6,

1, 4TO OH BbIN paTMOULMPOBAH COPOK OAHUM focyaapcTBOM. MOXKHO MOCTaBUTbL NOA,

COMHeHune HeO6XOﬂ,VIMOCTb OXunagaHuna paTMd)VIKaLIMM npOTOKOﬂa Ne 6 ocTaBwMMUCA

focymapcTBamm, npexae Yem Aenatb BbiBOA, YTO YC/IOBUSA UCKIOYEHUA CMEPTHOWM

Ka3HW B CTaTbe 2 § 1 6b11M 3HAYUTENbHO M3MEHeHbIl. Ha d)OHe TaKoW COrnacoBaHHOCTH

MOXHO CKa3aTb, YTO CMEPTHYHO Ka3Hb B MUPHOE BpemA HeOﬁXOAMMO paccmaTpuBaTb

Kak Hempuemnemyto...hopmy HakasaHua 6osee HeZOMyCTUMYIO Mo cTaTbe 274,
Cya caoenan cxoxuit BbiBog, B aene An-CaadooH u Mygoxu (Al-Saadoon and Muf-
dhi) npomue CoeduHéHHo2o Koponescmea™®. JaHHoe aeno 66110 NHULMMPOBAHO
no »anobe AByX MpaKLeB, OBBMHEHHbIX B y4acTUM B yBMIACTBE ABYX aHMIMMACKUX
CONAAT Noc/ie BTOPMKEHUA B MpaK. 3asaBUTENM Ka/OBaiUCb, YTO MUX nepesaya u3
BenmkobputaHnm Mpakckum Bnactam 6bina onacHa Ans HWUX M3-3a pucKa bbiTb
noseweHHbIMW. Cya caenan cneaytollee 3asnsieHue:

Cy,u, B3A/ B KayecTBe OTFIpaBHOH TOYKU XapaKTep NpaBa He noaseprartbca CMepTHOl‘;I

Ka3HuW. KasHb no cyaebHOMY NpUroBopy BKAOYAET HAMEPEHHOE U NPOAYMAHHOE

YHUYTOXEeHWe 4YenoBeka opraHamu Baactm I'ocy,u.apCTBa‘ HesaBucmumo ot cnocoba

WUCMONHEHUA, NULWEHWE KU3HM BKAOYAeT ¢usunyeckyo 6onb. Kpome TOrO,

npeavyyscTeue CMeptu OT PYKU I'ocyp.apCTBa AO0KHO HensbexHo npueBoAUTb

K rNy6OKOMY MNCUXONOTMYECKOMY CTpagaHuto. PakT TOro, YTO HasHayeHue u

Mncnonb3oBaHUe CMepTHOﬁ Ka3HK onposepraeT cywecrsoBaHue d)yH,CI,aMeHTaI'IbeIX

npas yenoseka, 6bin NpusHaH CtpaHamu CoseTa EBponbi’°.
[Janee Cya KOHCTAaTUPOBA, YTO MPOUCXOAMUT “NPOoLECC U3MEeHEHUs B CTOPOHY NOHOM
baKTMYECKON U OPUAMYECKOM OTMEHbl CMEPTHOM KasHM cpeau CTpaH-YneHOoB
CoseTta EBponbl’L. B pesynbrate Cya NocTaHOBMI, YTO CMEPTHAsA KasHb, C KOTOPOW
CTONKHY/IUCb Obl 3afBUTENM MPU IKCTPAAMLMKM, cocTaBuna 6bl becyenoBeyHoe U
YHUXKatolee AOCTOMHCTBO ObpalleHMe B paMKax 3HauyeHus ctaTbu 3 KOHBEHLMU.
OZHMM CNOBOM, CMEPTHAA KasHb HU NPU KaknX 06CTOATENIbCTBAX HE COBMECTMMA CO
crat AMu 2 1 3 KoHBeHUn?,

b) NoXKu3HeHHOe 3aKNoueHue

Ewe ogHMM aKTyasnbHbIM BOMPOCOM B KOHTEKCTE BaXKHbIX cyp,e6Hb|x npurosopos
ABNAETCA NOXU3HEeHHOoe 3akntoueHune. [axe, HecMmoTpA Ha To, YTo CTpaHbI-YieHbl
MUCNONb3YyHT AUCKPEeUUOHHOEe NpaBo B OTHOLWEHUN CBOEWN CUCTEMDI YrosnosHoro

748 Tam ke, § 163. ObpaTnTe BHMMaHWe, 4To bonblias ManaTa He onpeaennia, COCTaBAAET IM CMePTHaA KasHb
6ecyenoBeyHOe UK YHUKaIOLEEe AOCTOMHCTBO ObpalleHne B pamKax ctatbu 3 KOHBEHLMK.

749 An-CaadooH u Mygoxu (Al-Saadoon and Mufdhi) npomue CoeduHéHHoz20 Koponescmaa, wanoba Ne
6498/08, 2 mapTa 2010 .

750 Tam ke, § 115.

751 Tam e, § 116.

752 BaHO 806aBUTb, UTO B KOHTEKCTE BbICHIIKM UK 3KCTpaauLumm, Cya He HaxoauT HapyweHus CTatbu 3, ecmn
npuHMMmatoLan CTOpoHa BbIAAET AUNIOMATUHECKOE 3aBEPeHMe, FTapaHTUpYIoLLee, YTo He ByaeT HasHaueHa
BbICLWAaA Mepa HakasaHua. Cm., Hanpumep, Ppano (Rrapo) npomue AnbaHuu, »anoba Ne 58555/10, 25
ceHTabpa 2012 1., §§ 70-74.
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npaBocyaus W, HECMOTPA Ha To, YTo Cya BO34EP’KMBAETCA OT BbICKA3blBaHWUM
KacaTeNbHO CpOKa Npurosopos’?, Cya BbIABWU/, YTO HaKa3aHUA, HeCOpasmepHble
TAXECTU NPecTynaeHni, MoryT cocTaBuUTb AypHoe obpalyeHune. B aene XapkuHc u
30eapdc (Harkins and Edwards) npomue CoeduHéHHoz2o Koponescmaa Cya, AONKEH
6bln1 onpeaennTb, ABNAETCA /NIM NOXU3HEHHOE 3aK/NYeHUe HecopasmepHbIM
TAXecTn npectynnexua. Cyg pasnvyaer Tpy TMNa npurosopos: (1) noxusHeHHoe
3aK/lloYeHMe C NpaBoOM Ha OcBobOXKAeHMe nocsie oT6biIBaHUA MUHUMAbHOIO
nepuoaa; (2) ANCKPELMOHHbIN NPUTOBOP K MOXU3HEHHOMY 3aK/lYeHUto He3
BO3MOXHOCTU YC/IOBHO-A0CPOYHOro ocBoboxaeHus; u (3) obsszaTenbHbli
NPUIroBoOp K NOXKM3HEHHOMY 3aK/ItoYeHMI0 6€3 BO3MOMKHOCTU YC0BHO-A0CPOYHOTO
ocBoboXAeHNA™*. TlepBbli TUM MOMXW3HEHHOrO 3aK/YEeHUA He NogHUMaeT
BOMPOCOB No cTaTbe 3 KoHBeHLMKU. BTOpoi 1 TpeTuii TMn obbl4HO Ha3HavatoTcA 3a
OYEHb CEPbEe3HbIe NPECTYNIeHNUs, Takme Kak yOUINCTBO AN NPUYMHEHME CMEPTU MO
HEOCTOPOXKHOCTM, 32 KOTOPbIE UCMONHUTENb AO/KEH MPOBECTU 3HAYUTENbHbIN CPOK
B TIopbMe. B cootBeTcTBUM C peleHrem Cyaa, BbIHECEHUE (ANCKPELMOHHOIO UK
0643aTeNbHOr0) NOXKM3HEHHOTO NPUroBopa 6e3 BO3MOMKHOCTU YCIOBHO-A0CPOYHOTO
ocBoboXaeHWA (BTOPOM 1 TPeTUid TMN) NoAHMMAeT BONPOCHI Mo cTatbe 3, Koraa (i)
NPOAOMKUTENBHOE 3aK/toUYeHne bosee He ABNAETCA ONPaBAAHHbIM Ha 3aKOHHbIX
NEeHONOTMYECKUX OCHOBAHMAX, TAKMX KaK HaKasaHue Uau 3awmTa obLLecTBEHHOM
6e3onacHocTy; 1 (i) Korga NpUroBop GaKTUUYECKM U IOPUAMYECKU HENb3A CMATYUTL >,
CyZ, TaKXKe OTMEYaEeT, YTo 0653aTesIbHble NOXKU3HEHHbIE NPUTOBOPbI Camu No cebe He
npotusopeyat KoHBEHLMK, HO Bosiee BEPOATHO, YTO OHW ByAYT ABHO HECOPA3MEPHBI
Mo CPAaBHEHWIO C AUCKPELLMOHHBIMM NPUrOBOPammM’>e. YTo KacaeTcs CyLLHOCTH Aena
XapkuHc 1 dasapac Cya He BbisiBUI, YTO 06A3aTeNbHOE NOMKU3HEHHOE 3aKNoYeHUe
6€3 BO3MOXKHOCTU YCIOBHO-4,0CPOYHOTO OCBOBOXKAEHNA ABNAETCA HECOPA3MEPHbIM,
T.K. 3a8BUTE/IM BbIIM CTApLUE BOCEMHAALATU NIET, HE BbII0 AMArHOCTUPOBAHO HUKAKMX
NCUXMATPUYECKUX OTKNIOHEHWI, 1 06a 33aABUTENA COBEPLLMIIN TAXKKME NPECTYNIEeHNS,
a UMEHHO, YBUIACTBO, YTO CTANI0 OYEHb CEPbE3HbIM OTATYatOLW MM GakTopom’>.

B gene BuHmep (Vinter) u dpyaue npomue CoeduHéHHo2o Koponeacmesa’® Cyp TakxKe
YTOYHWA, YTO NOXKM3HEHHOE 3aKNtoueHKe Bbl10 COMOCTaBUMO CO CTaTbel 3 KOHBEHL MM
Npu BO3MOXKHOCTU 0CBOBOXKAEHMA M nepecMmoTpa’™. Bonblana Manata npusena

753 T. B. npomug CoeduHéHHo20 Koponeecmaa [BI1], anoba Ne 24888/94, 16 aekabpsa 1999 ., § 118; CaBoHIOK
(Sawoniuk) npomue CoeduHéHHo20 Koponescmea (dec.), wanoba Ne 63716/00, 29 mas 2001r.

754 XapkuHc u 3dsapdc (Harkins and Edwards) npomue CoeduHéHHozo Koponeecmea, »anobbi Ne 9146/07 un
32650/07, 17 aHBapsa 2012 r., § 135.

755 Tam ke, § 137.

756 Tam xe § 138.

757 Tam xe, §§ 139-140.

758 BuHmep (Vinter) u dpyaue npomue CoeduHéHHo20 Koponeacmea [BI1], skanobbl Ne. 66069/09, 130/10 u
3896/10, 9 utons 2013 r., § 102.

759 Tam xe, § 110.
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B BMAE A0BOAA TO, UTO, €C/IM 3aK/II0UYEHHbIN HE MMEeS LaHca NofyYnTb cBoboay,
3TO NPOTUBOPEUMAO Bbl MPUHLMMY YBAXKEHNA YEIOBEYECKOro AOCTOMHCTBA. Kpome
TOrO, 3aK/I0UYEHHbIM HE MOXET BbITb B3AT MO/ CTPaXKy, MOKa Ha ero 3afepaHue He
6yaeT 3aKOHHbIX OCHOBaHMI. Taknum obpasom, Heobxoanma crucTema nepecMmoTpa
peleHnit cyaa, KoTopas no3sonsaa Hbl OLLEHMBaATb, CYLLECTBYIOT /1M elle Takue
OCHOBaHWA Moc/e ornaleHmsa npurosopa. XoTta bonbluasa ManaTta He onpeaennna
bopMmy TaKoro mepecmoTpa, OHa CCbINAeTCa Ha MeXAYHapoaHble PUANYECKU
MaTtepuasbl, yKasblBatolLMe Ha TO, YTO TaKMe NePeCcMOTPbI AO/KHbI OCYLLLECTBAATHCA
He nosaHee Yyem yYepes 25 fieT Noc/e HazHavyeHusa HakasaHua’®,

Cxoskuve 06CTOATEeNbCTBA MPUMEHAITCA MPU NPEBEHTUBHOM 3aK/IHOYEHUM
OMaCHbIX NPECTYNHWUKOB. B HekoTopbix aenax Cya 06HapYKMA, 4TO NPEBEHTUBHOE
3aKNtoYeHVe, B NepByto ouepesb, MoLHMMAET BONPOChl No cTatbe 5 § 1 KoHseHumy,
M TONbKO B MCKAOYUTENbHbIX 06CTOATENLCTBAX MOMKET COCTAaBWUTbL HapylieHue
ctatbu 3. MoKa3aTeNbHbIM 4e/10M B 3TOM OTHOLIEHWM AaBAAeTcsa Aeno XainaH (Haidn)
npotme fepmaHun’®l, B gaHHOM gene GUrypupyeTt ceKcyanbHbli MPecTynHUK,
NPUrOBOPEHHbI K MPEBEHTUBHOMY 3aK/IHOYEHUIO Nocie OT6bIBaHMA CBOErO CPoKa
B TPY C NOOBMHOM roga. CuMTanoch, YTO 3aaBUTE/b NPEACTaBAAET ONACHOCTb ANA
LPYTVX U JO/MKEH HAXOAMUTHLCA B MCUXMATPUUECKOM yupexaeHnn. Cya He BblaBuA
TOro, YTO 6blA JOCTUFHYT MUHUMA/bHbIA YPOBEHb KECTOKOCTU, HeobXoaMMbIi
4Ns 6ecyenoBeyHoro UAN YHUNKaLWero 4OCTOMHCTBO 0bpalueHus, T.K. 3aaBuTesb
MMen NpaBo ABa)KAbl B rog Ha NepecmoTp NPUroBopa MecTHbIMU cygamu’e?,
Takum 06pa3om, NPeBEHTUBHOE 3aK/IlOYEHME KaK TaKOBOE HE HapyLaeT cTaTbio 3
KoHBeHuMKU. Tem He mMeHee, 1L, HaXo4ALWMeCA B NPEBEHTUBHOM 3aKA0UYEHNY,
LOMKHbI MMETb BO3MOMKHOCTb NepecmoTpa NpMroBopa 1 0cBOBOKAEHUA.

34 HeaonyctMmocTb NPUHYAUTENIBHOIO BO3BpaLLeHUA

3.4.1 dKcTpaamuLMA U BbICbIIKA

MpuHUMN Hedomycmumocmu npUHyOUMenbHo20 8038PAU,EHUA XOPOLLO YTBEPKAEH
B 0OblYHOM MeXayHapogHOM npaBe W 3anpelwaeT focyaapcTBam M3roHATH,
[,enopTMPOBATb UAN IKCTPAAMPOBATb IHOAEN B CTPAHbI, TAe OHWM MOTYT CTONKHYTbCA
C MbITKAMU UK gpyrumu dopmamu aypHoro obpauieHus. Hedonycmumocme
MpUHYOUMenbHO20 8038PALEHUA ABNAETCA HE TONbKO GyHAAMEHTAIbHbIM NPaBUIOM
6eXKeHCKOoro Npaea, AaHHbIN NPUHLMN rapaHTUpyeTtca EBponelickoit KoHBeHUuel no
ctaTbe 3. HecmoTpa Ha To yTo focyaapcTBa UMET NPaBO KOHTPO/IMPOBaTb Bbe3y,

760 Tam e, § 120. Cm. ganbHeWwmnit aHanus gaHHoro gena B Marek Szydto, “Vinter v. the United Kingdom”, B
American Journal of International Law, Tom 106, 2012 r., c. 624-630.

761 XalioH (Haidn) npomus lfepmaruu, sxanoba Ne 6587/04, 13 avsapsa 2011 r.).

762 Tam xe, §§ 118-113.
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NPOXKMBaHME U NepemeLLeHne MHOCTPaHLEB s, u, HecmoTpa Ha To YTo KoHBEHLMA
He COLeP»KUT NPaBa Ha NonuTHYecKoe ybexunie’, Cya npusHaeT, YTo cTaTbs 3 byaeT
6eccmbicneHHOMW, ecan YenoBeka MOTyT Bbic/iaTb B [0CyAapcTBO, rAe OH UKW OHA
6yayT noABeprHyTbl PUCKY AypHOro obpaleHua’>. Cya BnepBble yA0BNETBOPU
3anpeleHne NPUHYAUTENbHOrO BO3BPALLEHUA B CBOEM MPUHLUMNUAJIBHO HOBOM
peweHun no aeny CepuHe npomus CoeduHéHHo20 Koponescmea’®®. laHHoe aeno
Kacanocb 3KCTPaguLUKU 3aABUTENA, KOTOPbIA PUCKOBaAN ObiTb NMPUTOBOPEHHbIM
K CMepTHOM U KasHu U OblTb MOMeLLEeHHbIM B Kamepy cmepTHUKOB B CLUA, T.K.
ero nogospesanu B youinctee poautenei csoen gesywKu. Cyg 6bin BbIHYKAEH
paccMoTpeTb ABa KPYMHbIX aprymeHTa NpoTne Hedonycmumocmu npuHyoumenbHO20
8038paWeHUA, BblABUHYTbIX NpPaBUTeNbCTBOM BennkobputaHuu. Bo-nepsbix,
BennkobputaHua npmsena B KayecTse A0BoAa TO, YTo EBponelickana KoHBeHLMS,
B otanume oT KoHBeHumnm OOH npoTUB NbITOK, HE COAEPKWUT NPUHLMNA
Hedonycmumocmu npuHydumesnbHo20 8038paujeHusA. Cya onpoBepr AaHHbIN
aprymeHT, 3aABMB, YTO “BBUAY TOrO, YTO Mepa IKCTPAAULUN UMeeT NOCNeaCTBUA,
OTpULATE/IbHO BAMUAIOLLME HA NO/Ib30BaHWE NPABOM, 3aKpernieHHbIM B KOHBeHLUuH,
OHa MOXKET, NPU YCI0BUU, YTO NOCNEACTBUA HE ABNAIOTCA CIULLKOM HE3HAUNTEIbHbBIMMU,
npueneyb 0bsa3atenbcTBa [0CYAapPCTB-Y4aCTHUKOB MO COOTBETCTBYIOLLEN rapaHTuu,
3aKkpenneHHol B KoHBeHUMKM"’®’. Bo-BTOpbIX, BennkobputaHma yteepkaana,
4YTo TeKCT cTaTbu 1 KoHBeHUMM, yKasbiBawlel, 4To [0CyAapcTBa-y4aCcTHUKM
OO/IKHbI 3alMLLaTh NpaBa M cBOb6OAbl “BCEX B CBOEWN HOPUCAMKUMMK", COAEPHKUT
orpaHuyeHue B TOM, YTO NpaBa, 3aKpenneHHble B KOHBEHUMU, NpUMeHAIOTCA
TO/IbKO Ha Tepputopun focyaapcTB-y4acTHUKOB U OrpaHUYeHbl TOIbKO AeACTBUAMMU
locypapcTB-y4acTHUKOB. TakMm 06pa3om, BennkobpuTaHma 3aknUumMAa, YTO OHA He
MOMET HeCTU OTBETCTBEHHOCTb Mo KOHBeHUUU, T.K. 3aABUTENb He Obla NoaBepKeH
AypHOMY 06palleHunto co CTOpOoHbI focyaapcTBa-y4acTHUKA, a ckopee locyaapcTsa,
He ABAAWMMCA y4acTHUKOM. Cya He NPUHAN AaHHbIM aprymeHT u o0b6baABUA,

763 Cm., Hanpumep, A6dynasu3, Kabanec u bankaHdanu (Abdulaziz, Cabales and Balkandali) npomue
CoeduHéHHo20 Koponescmeaa, »xanobbi No 9214/80, 9473/81 1 9474/81, 28 mas 1985 ., § 67; boydmaugpa
(Boujlifa) npomue ®paxyuu, anoba Ne 25404/94, 21 oktabpa 1997 ., § 42.

764 Bunweapadia (Vilvarajah) u dpyeue npomue CoeduHéHHo2o Koposnescmea, kanobbl No. 13163/87,
13164/87,13165/87,13447/87 v 13448/87, 30 oktabpa 1991 ., § 102; Axmed (Ahmed) npomues Aecmpuu,
»Kanoba Ne 25964/94, 17 pekabps 1996 1., § 38.

765 Cm., Hanpumep, Caadu (Saadi) npomue Umanuu [BI1], xanoba Ne37201/06, 28 dpespansa 2008 ., § 125. Cm.
Take CepuHz (Soering) npomue CoeduHéHHo20 Koponescmea, anoba Ne 14038/88, 7 uonsa 1989 r., §§
90-91; Buneapadxma (Vilvarajah) u dpyaue npomue CoeduHéHHozo Koponeacmea, wanobbl Ne 13163/87,
13164/87,13165/87, 13447/87 n 13448/87, 30 oktabpa 1991 ., § 103; Axmed (Ahmed) npomus Aecmpuu,
»Kanoba Ne 25964/94, 17 nekabpa 1996 r., § 39; X. /1. P. npomue ®paHyuu [B1], anoba Ne 24573/94, 29
anpens 1997 r., § 34; Kabapu (Jabari) npomue Typyuu, »xano6a Ne 40035/98, 11 utons 2000 ., § 38 n Canax
LWux (Salah Sheekh) npomue Hudepnaardos, anoba Ne 1948/04, 11 ausapa 2007 r., § 135.

766 CepuHe (Soering) npomue CoeduHéHHozo Koponeecmea, »anoba Ne 14038/88, 7 uiona 1989 r.

767 Tam e, § 85.
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4YTO, HECMOTpPA Ha TOT ¢aKT, KOHBEHLUMA He PYKOBOAUT aencTemaMmn focyaapcTs,
He ABNAKWMMUCA YH4aCTHUKaMUN U Ha d)aKT TOro, 4To BEIWIKO6pVITaHMF| He HeceT
OTBETCTBEHHOCTb 3a gelcteua CLUA, ato He “ocBoboxkpaeTt JorosapuBatowmecs
CTOPOHbI OT OTBETCTBEHHOCTU MO CTaTbe 3 3a BCe UK KaKne-nnbo npegnonaraemblie
NoCNeACTBMA SKCTPAANLMN, NMOHECEHHbIE 3a TEPPUTOPUEI X opUCAnKLMIN” 7%, Cya
Aan 06bACHEHMA, yKa3as Ha dyHAaMeHTaNbHble LeHHOCTU KOHBeHLMN. KOHKPETHO,
Cypa 3aknounn:

Bpﬂ,q nwm 6WJ,ET COBMECTMMO C OCHOBOMO/IArakoWmMmMm LEHHOCTAMNU KOHBEHLI,VIVI, 4yToO

“06LWMM Hacnegmem NOAUTUYECKUX TPAgULLMIA, naeanos, cBO6OAbI U BEPXOBEHCTBA

3aKoHa”, Ha KoTopble ccbiiaetca npeambysa, CTaHeT To, YTo [0CyAapPCTBO-YYACTHUK

CO3HaTe/IbHO cAacT 6E)KEHU,3 Apyromy I’ocyp.apCTBy nNpU HaIMYUN CYLLLEeCTBEHHbIX

OCHOBaHMﬁ nonaratb, YTO OH 6VAET Tam nNogBepraTtbCaA NbITKam, HECMOTPA Ha TAXKECTb

COBEPLWEHHOro UM npecTtynsieHuA. 3KCTpa,DMLI,VIﬂ B AaHHbIX OﬁCTOHTeanTBaX, [],

6yaeT ABHO MPOTUBOPEYUTDL AYXY U MOHUMAHMIO CTaTbh’®.
Cyn, TaKk)Ke yTBepXAan, YTO NPUHLUN HEeafonyCTUMOCTU MPUHYAUTENbHOTO
BO3BpaLLLEHMA CBA3aH C abCONOTHbIM XapaKTepom cTaTbk 3. OH 3asBUA, YTO CTaTbs
3 KoHBeHUuK He byaeT abcontoTHOM, ecnm focyaapcTBa-y4acTHUKM MOTYT 06X0aUTb
cBou 06a3aTeNbCTBa NYTEM BbICBIIKM UM SKCTPaAMUMKM nunl, B focyaapcTea, rae nx
npasa 6yayTt HapyweHbl’’?. Cya 3aKN0UNI, Y4TO, ECAN INLO MOXKET CYLLECTBEHHO
060CHOBATb TO, YTO OH WJIM OHa MOC/e IKCTPagMLMN ByaeT noaBepraTbCa NbiTKam,
becyenoBeYHOMY MW YHUMKAKOLLEMY AOCTOMHCTBO 06paLLeHUto B MPUHUMAatOLWEN
CTpaHe, ero Uau ee Henb3a 3KCTpaamnpoBaTh’’t Hanpasastouee focyaapcTeo, B Takon
CUTyaLmMu, 0653aHO He BbICblaTb AaHHOE MLLO.

3atem B npakTuke Cyaa 6bl10 YCTaHOBAEHO, YTO IKCTPAAMLMA WAM BbICbIAKA
MOTYT NPUBECTU K BO3HMKHOBEHMIO BOMPOCOB MO CTaTbe 3 Npu NpesocTaBieHnm
HeobXoAMMbIX OCHOBaAHWIA NoaaraTb, YTO PAacCMaTPMBAEMOE JINLO CTO/NKHETCA B
npuHMmatowem focygapctee ¢ puckom obpalleHus, npoTMeopeyatLero cratbe 3772,
Kak onucaHo Huxe, Cya 06HapYKUA HapyLeHWe CTaTbu 3 BO MHOTMX Aenax.

a) NonuTnueckne onnNoHeHTbl

MpuUHLMN HeAOoMNYCTUMOCTU NMPUHYAUTENBHOIO BO3BPalLeHNA 0COBEHHO BaXKeH B
KOHTEKCTE MO/IMTUYECKON onnosuumun. Hanpumep, B aene balicakos (Baysakov)
u Opyaue npomus YKpauHsi’”® Cyn o6Hapy»un HapylieHune ctatbi 3 KoHBEHUUN,
KOT[,a YeTBEPO Ka3axCKUX aKTUBMUCTOB OMMO3ULMM AOKHbI Bbl BbITb BbIC/aHbI
13 YKpauHbl B KazaxctaH. Cya apryMeHTMpPOBaa 3TO TEM, YTO /IOAM, CBA3AHHbIE C

768 Tam xe, § 86.

769 Tam xe, § 88.

770 Tam xe.

771 Tam xe, § 91.

772 Mamamekynoe u Ackapoe (Mamatkulov and Askarov) npomus Typyuu [Bl1], )ano6bl Ne 46827/99 u
46951/99, 4 despans 2005 r., § 67).

773 batlicakos (Baysakov) u dpyaue npomus YkpauHsl, sanoba Ne 54131/08, 18 pespans 2010 r.).
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NMONUTMYECKOW onno3uumein B KasaxcraHe, noasepratorca pasindHbiM dopmam
[OaBNEHUA C Le/bio NPEenaTCTBUA UX y4acTUs B AEWUCTBUAX OMNMO3MLUMU HapAAay C
HakasaHuem 3a 310’4, B aene M. M. u /1. M. (Y.P. and L.P.) npomus ®paHyuu’” Cya,
06HapyKMA NOTEHUMANbHOE HapyLleHWe cTaTbu 3 Npu aenopTauun B Benapycb
3aABUTENA, YeHa ONMO3MLUMOHHOW NapTMM Benopycckuit HapoaHblit GPOHT. T.K.
3aABUTE/Ib Y4aCTBOBA/ B AEMOHCTPALMAX U PACNPOCTPAHEHMM IMCTOBOK, OH YKe
apecToBbIBa/CA U NogBepranca AypHomy obpalleHnto co CTOPOHbI noanuun. Cya,
BbIAIBWJI, YTO 3aABUTE/Ib MOC/IE AEMNOPTALMMN OKAKETCA B YCNOBUAX 3HAUYUTENBHOTO
pucKa aypHoro obpalleHuns B KadecTse Bpara pexxuma. Cya Takske o6HapyKun, uto
C Te4EHMEM BPEMEHW, @ 3a8BMTENb NPOBE/ Noc/ieaHue NaTb NeT 8o PpaHLmm, pUCK
AypHOro obpalleHns He ymeHbLlmnaca’’s.

b) lnua, 06BUHEHHDbIE B Teppopusme

ABCOMOTHBIN XapaKTep CTaTbM 3 3anpellaeT SKCTPAAULLUIO UK BbICBIIKY, AaxKe
€Ccnu 3asnBuTeNb 06BUHAETCA B TEPPOPU3ME U NPEACTaBAAET Yyrpo3y HaUuMOHaAbHOM
6e3onacHocTM NpuHMMmatouwero focypapcrtea. B gene Caaodu (Saadi) npomue
Mmanuu’ Cypn BbIHEC pelleHune, YTO 3aABUTE/Ib HE MOXKET BbiTb AeNOPTUPOBAH B
TyHMUC, rae oH 6bl1 NPUTOBOPEH K 3aK/IIOYEHMIO 3@ Y/IEHCTBO B TEPPOPMUCTUHECKON
OpraHM3aLmu, T.K. OH HaXOAMCA NOL YrPO30M MbITOK B 3aKNt04EHUN. [ToTeHUMaNbHas
yrpo3sa HaumoHanbHOM 6e3onacHoOCTU MTanuu, KoTopyto NpeacTaBaAl 3adaBUTENb,
6blna HecyLecTBeHHO 78, AHanoruuHo, B aene Jlabeu (Labsi) npomue Caosakuu™”
Cy/A, NoCTaHOBWI, YTO NOAO3PEBAEMbIA B TEPPOPM3ME, CTA/IKUBAIOLLMIACA C CEPbE3HBIM
PUCKOM AypHOro 06palleHuns, He MOXeT 6bITb AenopTUPOBaH B AXKUP. 3anBuTeNb
6bl21 OCY}KAEH 33 YJIEHCTBO B TEPPOPUCTUYECKOIN OpraHM3aLmMm 1 3a NOANOT KaK BO
®paHumn, Tak 1 B Amknpe’®. CooTBeTCTBEHHO, HauMOHaAbHaA 6e30nacHoCTb U
rnoBeAeHUe 3a8BUTENA HE ABNAIOTCA KPUTEPUAMM, NOANENKALMMMN PACCMOTPEHMIO,
NP BbIHECEHUW PELLEHMSA O BbICbIJIKE UAN SKCTPAAULMN.

c) MeHblUMHCTBA

B nene MaxmyodxcaH 3peawes (Makhmudzhan Ergashev) npomue Poccuu™* Cyp,
BrepBble PAacCCMOTPES AeN0, B3ABLIEE HaYano U3 NPOTUBOPEYMIA MeXay Y36eKCKUM
M KMPrM3CKMM coobuiectBamu B KupruscraHe. [leno Kacanocb BbICbIIKK MLa,
npuHaanexauwero STHU4eCKOMYy MEHbLUUHCTBY U3 Poccun B KVIpFVI3CTaH. B cBoem
pewerun Cya NOCTaHOBW/I, YTO MOC/IE BbICbI/IKM 3aSBUTE/Ib HAXOAM/ICA MO, PeasibHbIM

774 Tam e, § 52.

775 W. 1. u /. 1. (Y.P. and L.P) Mpomue ®paHyuu, sxanoba Ne 32476/06, 2 ceHtabpsa 2010 r.

776 Tam e, § 71.

777 Caadu (Saadi) npomue Mmanuu [6M1], anoba Ne 37201/06, 28 dpespansa 2008 r.

778 Tam xe, § 138.

779 Jlabcu (Labsi) npomue Cnosakuu, xanoba Ne 33809/08, 15 mas 2012 r.

780 Tam e, § 8-9.

781 Maxmydxca+ Spaawes (Makhmudzhan Ergashev) npomue Poccuu, wano6a Ne 49747/11, 16 oktabps 2012 1.
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pUCKOM AypHOro o6palleHmns co CTOPOHbI Bnacteit Kupruscrana. Cyg noctaHoBu,
yTo

M3 NpeacTaBNeHHbIX A0Ka3aTenbCTB CaedyeT, YTO CUTyauuAa Ha tore CTpaHbl
XapaKTepu3yeTca NbITKAMMU 1 APYrM AypHbIM 06paLLEeHUEM B OTHOLIEHWUM STHAYECKUX
y36€KOB CO CTOPOHbI COTPYAHWKOB MPAaBOOXPAHWUTE/IbHBIX OpPraHos, KoTopas
ycyrybunace nocne cobbituit uioHa 2010 r. M OCTAeTCA WMPOKO PacnpoCTpPaHeHHOW
1 YrpoXKatoLWei 13-3a HEYECTHOCTU COTPYAHMKOB NPABOOXPAHUTE/NIbHBIX OPraHoB.
Mpo6aemy Heob6X0ANMO paccMOTPETb Ha pOHE NOABEMA STHUYECKOTO HALMOHAM3Ma
B NonuTUKe KnMprusctaHa, B YaCTHOCTM, Ha tore, PacTyLLero BHYTPU 3THUYECKUX
pasHornacuil Mexay Kuprusamu u ysbekamu, AUCKpUMUHauMei y3bekos Ha
MHCTUTYLIMOHHOM YPOBHE W HeJONpeACTaBNEHHOCTM y36eKoB, KPOMe MpoYero, B
NpPaBOOXPAHUTE/IbHbIX OpraHax U cyaebHom BegomcTae’®2,
B pesynbrate, Cya NOCTaHOBWUA, YTO NMPOM30OMAET HapyLlweHue cTaTbM 3 KoHBeHLMMU

Npn NPUHATUE PELLEHMA O BbICbIZIKE 3aABUTENA.

d) HeperynsapHble MUrpaHTbI

Ba)KHbIM pelleHMeM, NoAAEeP)KUBAOWMM abCONOTHLIN XapaKTep NpuHUMUNA
Hedonmycmumocmu NpuHyOUmMesnbHO20 8038PAUWEHUSA, ABNAETCA peleHue no
aeny Xupcu Axcamaa (Hirsi Jamaa) u opyeue npomus Mmanuu’®. JaHHoe geno
Kacanoch anobbl 0A4MHHAALATM COMANNILEB U TPUHAALATU SPUTPENLLEB, KOTOPbIE
BMeCTe C NOYTU ABYMA COTHAMMW Apyrux nogein 6exann us Jimusum B Utanuio. [o
TOro, Kak OHM NpubLIAK B UTanuto, X NepesBenn Ha UTaNbaAHCKME BOEHHbIe cyaa U
BepHyau B Tpunonu. Cyn 06HaPYKMA HapylweHue CTaTbM 3 Ha ABYX OCHOBAHMSAX.
Bo-nepsbix, Cy1n NOCTAaHOBUI, YTO 3aABUTE/IN CTOJIKHY/IUCb C PeasibHbIM PUCKOM
AYPHOro obpallLeHna co CTOPOHbI BacTel JIMBUU, T.K. OHWN BbIAN HEPEerynspHbIMM
MurpaHTamm’4, Bo-BTOPbIX, 3aABUTEIM HAXOAMIMUCH B YCAIOBUSAX PUCKa AenopTaunm
13 Jliueum B Comanu uam IpuUTpeto, rae OHU MOTrIU BbiTb MOABEPTHYThI MbITKAM
M cofepyKaTbca B 6ecyenoBeyYHbIX YCA0BUAX NMLb 3@ TO, YTO OHM HeperyaspHo
noKMaanu crTpaHy’®®. UTanma He rapaHTMpoBasa Toro, yto B JIMBUM, CTpaHe
nocpeaHuKe, 3aaBUTENAM NPesioXKaT COOTBETCTBYHOLLYHO 3alLMTY OT BO3BPALLEHUSA
Ha POAMHY, W, CNeA0BaTeIbHO, OHa HapyLlunaa cTatbio 3 KoHseHLmmn’®,

MocTtaHoBneHne no aeny Xupcu [Axamaa u dpyaue npomus Mmanuu asnsertcs
Ba’KHbIM pelIeHMeM, OCYKAAKWMM HOBble cnocobbl HampaBAeHUA MOTOKOB
MurpaHToB B EBpony. Cya 3aHAN 4YeTKyl no3uumio, o6bsaBMB MepexBaT Ha
mope 6e3 nHansmayanbHol 06paboTKM 3aNpPoOCOB Ha MOAUTUMYECKoe ybexuuie
HECOBMECTUMbIM CO cTaTbeit 3 KoHBeHuun’®,

782 Tam xe, § 72.

783  Xupcu Axcamaa (Hirsi Jamaa) u dpyaue npomus Mmasnuu [BI1], anoba Ne 27765/09, 23 dpespans 2012 r.).

784 Tam e, §§ 122-138.

785 Tam e, §§ 146-158.

786 Tam xe.

787 [Ona nonyveHus MHGOPMaLUM O KOHTPOAe 3a HeJOMyCTUMOCTbIO NMPUHYAUTENIbHOTO BO3BPALWLEHUA U
murpauum cm. Guy S. Goodwin-Gill, “The Rights to Seek Asylum: Interception at Sea and the Principle of
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e) PenurnosHoe npecnegosaHue

B aene M. E. npomue ®paHyuu’® Cyp, BbISBUA, YTO 3a1BUTE/b HAXOAM/ICA B YC0BUAX
pucka AypHoro obpauieHua npu Bbicbiike U3 ®paHuumn B Ervnert. 3aasuTens 6bin
KOMTCKMM XPUCTUAHWMHOM, MONpOoCcHBWNM ybexkuLLe Bo PpaHumu. T.K. OH 3aaeprKancs
C noZavei 3anpoca Ha NpeaocTaBieHme yoexnLa, ero 3anpoc paccMaTpumBascs B
YCKOPEHHOM MopAAKe, B TO BPEMA KaK OH HaxoAuaca B MecTe npeaBapuTesibHOro
3aKnto4eHuna. B ceoem peweHnmn Cya otmeTtun, 4to otyetbl HIMO n mexayHapogHbIxX
OpraHusaumii BbIABMAM, YTO MHOTOYMCAEHHbIE KONTCKME XPUCTUAHE NOABEepPraanch
HacuaMIo, a Npec/iefoBaHNe BUHOBHbIX Bbl10 4OCTAaTOYHO peaknum’®, 3anasutens
He TONbKO MOABepPrasca HaCUIMIO [0 CBOEro oTbesza Bo PpaHumio, To Takxke bbin
06BMHEH B Npo3enutuame B Erunte. Takum obpasom, Cya o6HapyKMn HapyweHue
ctatbu 3 KoHBeHUMN.

f) Mpo6nembi co 3g40poBbEM

B HekoTOpbIx Aenax Cya BblABUA HapyLlweHue cTaTbk 3 KOHBEHLMM, KOTAA Cepbe3Ho
60nbHOM YenoBeK A0MKeH b6bln ObITb NOABEPTHYT BbiCbIIKE. Hanpumep, B aene
. (D.) npomus CoeduHéHHo20 Koponescmea’® 3assutenb ctpagan BUY/
CMNOom B nocnegHel ctagnm n aoaxeH 6bin 6biTb genopTuposaH B CeHT-KuTc.
TaK KakK 3aABUTE/b HEe NOJy4an NOALEPHKKN CEMbU, HE UMEN XUIbA N HE MoyYan
COOTBETCTBYIOLWLEro MeauLMHCKOro nedyeHna B CeHT-Kutc, Cya NnocTaHOBMA, YTO
BbICbI/IKA M3 BennKobpuTaHMM Ha JaHHOM CTagmm ero 60/1e3HM YCKOPUT ero CMepTb
M NoABEPrHeT ero peasibHoOMYy PUCKY CMepTU B becyenioBeYHbIX yCnoBuax’:, Tem He
MeHee, B fieNax, rae 3asBuTe/ b HAXOANTCS He HA NOC/IeAHUX CTaANAX CMePTENbHOM
6onesHu NAK B fenax, rae Takom 3aaBUTEIb MOXKET NO/Y4aTb IEYEHNE N NOALEPHKKY
B CBOEW pogHoli cTpaHe, Cya BepoaTHee He HAaWAET HapyLweHus. Hanpumep, B aene
H. (N.) npomue CoeduHéHHO20 Koponeecmea’? 3aaBuUTeNbHMULLA TOBOPMAA O PUCKe
AypHOro obpalleHma npu BbiCblIKE B YraHAgy, T.K. OHAa HE MOria Tam Noay4YnTb
Heobxoanmoe neverue BUY/CNNAa. Cya nocumntan, 4To CTpaHa-OTBETYMK He Bbina
0693aHa y4nTbIBaTb PACXOXKAEHUA B MeAULMHCKOM Ie4yeHnm B Apyrux focyaapcrseax,
npesocTaBNAf MeAMUMHCKOE NeYeHMe MHOCTPAHLLAM, HE MMELWUM BUA Ha
XutenbctBo’*3, Takum obpasom, Cya NOCTaHOBWA, YTO NPU BbICbIIKE 3aABUTE/IbHULLbI
B YraHAay cTaTbA 3 He byaeT HapyLueHa.

Non-Refoulement”, 8 International Journal of Refugee Law, Tom 23, 2011, cc. 443-457; Violeta Moreno-Lax,
“Hirsi Jamaa and Others v Italy or the Strasbourg Court versus Extraterritorial Migration Control? “, 8 Human
Rights Law Review, Tom 12, 2012, cc. 574-598).

788 M.E. npoTtus ®paHumu, kanoba Ne 50094/10, 6 uioHs 2013 r.

789 Tam e, § 50.

790 A. (D.) npomue CoeduHéHHo20 Koponescmea, sanoba Ne 30240/96, 2 mana 1997 r.

791 Tam ke, §§ 51-53.

792 H. (N.) Mpomue CoeduHéHHozo Koponeecmea [6I1], wanoba Ne 26565/05, 27 mas 2008 r.).

793 Tam e, § 44.
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B utore, Cya npvMeHAET BbICOKMI MOPOr OLEHKM, KOrga COCTOAHME 340P0BbA
MCMOJIb3YETCA KaK NPUYMHA He0onycmumocmu npuHydumesnbHo20 8038paAEHUA™,
CyL HEOLHOKPATHO MOCTAHOBAA, YTO MHOCTPaHLLbI, MOAJ/IeXKalLMe BbICbIKE UM
3KCTPAAMLLUMM, HE MOTYT NMPOLONMKATb UCMOAb30BaTb MPEUMYLLECTBA MEANLMHCKOMN
NMOMOLLYM, NPEAOCTABAAEMON BbICbIIAOLWLEN UAN IKCTPAAMPYIOLLEN CTpaHOoM. TobKo
UCK/IIOUNUTENbHBIE Aie/1a, B KOTOPbIX NPeACcTaBAeHbl ybeauTenbHble ryMaHUCTUYeCKune
OCHOBaHMA NPOTMB BbICbIIKM, MOAHMMALOT BOMPOCHI MO cTaTbe 3 KoHBeHuMn™. Cyg,
06HapyKMBaET TaK1e OCHOBaHMA B AeNaX, B KOTOPbIX 3aABMTE/Ib HA NOCNeAHEN CTaamm
TEPMUHaNbHON 60ME3HM CTA/IKMUBAETCA C PUCKOM ymepeTb Npu 6ecyenoBeyHbix
MU YHUNKAIOLWMX JOCTOMHCTBO 06CTOATENbCTBAX B CBOEi cTpaHe. Camo no cebe
npepbiBaHNE MEAMULMHCKOTO JIe4eHUs, NPOA/IEBAIOLLErO KU3Hb, HEAOCTAaTOUHO ANA
BbIHECEHMSA PELUEHWNA O HapyLleHWUU cTaTbm 376,

g) AypHoe obpalleHne cO CTOPOHbI TPETbUX /UL,

MpeanonoxutesbHoe AypHoe 06pallieHMe B NPUHMMALOLLLEN CTOPOHE He 06s3aTeNbHO
LOJIKHO UCXOAWUTb OT rOCYAapCTBEHHbIX CAy)Kalwmx. CTaTba 3 KOHBEHLMU TaKkKe
NPUMEHAETCA B AefaX, B KOTOPbIX MPaBUTENbCTBO HECMOCOBHO MM He XenaeT
NpefoCcTaB/IATb COOTBETCTBYIOLLYIO 3aLWMUTY NPOTMB AYPHOro 06PaLLLEeHMsA CO CTOPOHBI
vy vav rpynnel avud. B aene Cygu u Iamu (Sufi and EImi) npomue CoeduHéHHo20
Koponescmea cyp, 06HapyKunn noTeHUmManbHoe HapyweHue cTaTbu 3 KOHBEHLMK Npur
BbICbl/IKe 3anBuTeneit 8 Comanu, rae oHM pUCKOBaAM BbiTb MOABEPIKEHDbI AYPHOMY
06palleHno co CTOPOHbI rpynn 6oesnkos Anb-LLiaba6™’.

h) Bbicbinka no Pernamenty “Ay6nuH”

PernameHT “Ayb6nnH” ycTaHaBAMBAET OTBETCTBEHHOCTb [OCYAapCTB-y4aCTHUKOB
3a NMPOBEPKY 3aNpoCoB Ha NpefocTaBieHue ybexuLy, NofgaHHbIX B OAHOM W3
[ocyAapcTB-y4aCTHUKOB FpakAaHMHOM TpeTbel cTpaHbl. Llenbto PernameHTa
“Oybnnn” asnAaeTca NonbiTKa n3bexaTb OTAPaABKM AUL, UWyWKMX ybexuwe, 13
OHOW CTpaHbl B APYryto, @ TaKKe NpesoTBpaTUTbL 310ynoTpebaeHne CMCTEMON,
3anpawmean ybexulia B HeCKONbKUX cTpaHax. OcHoBbiBasficb Ha PernameHTe
“Oybnunn”, nnua, nwywme ybexuiie, NPoXKMBatoLWMe B CTPaHe, KOTopas He HeceT
OTBETCTBEHHOCTb 33 PAaCCMOTPEHME 3aNpPOCOB Ha NoslyYeHne ybexuLa, MoryT 6biTb
oTnpas/ieHbl B CTPaHbl-Y1eHbI, HECYLLME 33 3TO OTBETCTBEHHOCTb. TeM He MeHee,

794 Veelke Derckx, “Expulsion of lllegal Residents (Aliens) with Medical Problems and Article 3 of the European
Convention on Human Rights”, 8 European Journal of Health Law, Tom 13, 2006 r., cc. 318.

795 Tam xe, §§ 42-43

796 Cm., Hanpumep, berHcaud (Bensaid) npomue CoeduHéHHo20 Koponescmea, anoba Ne 44599/98, 6 bespana
2001; AmezHuzaH (Amegnigan) npomue HudepnaHoos (dec.), »xanoba Ne 25629/04, 25 Hos6pa 2004 r.;
Ayamu (Aoulmi) npomue ®paryuu, anoba Ne 50278/99, 17 aHsaps 2006 r.

797 Cyguu u 3amu (Sufi and EImi) npomue CoeduHéHHo20 Koponescmea, »anobbi No. 8319/07 u 11449/07,
28 utoHsa 2011 r., §§ 293-296. Cm. Takske X. /1. P. pomue ®paryuu [611], skanoba Ne 24573/94, 29 anpens
1997 r., § 40.
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B CBA3M C AaHHOMW MpakTukon B Cyae 6blAM MHULMMPOBAHbI HECKOAbKO Aen. B
aene M. C. C. (M.S.S.) npomus benvauu u Mpeyuu’™®, cTaBwem Bexoi B NpaKTUKe
Cyna, 3aABUTENDb Ka0Ba/CA, KPOME NMPOYEro, Ha To, YTO ero BbiCbiKa U3 benbrum
B Mpeuunto 6blna HapyweHrem cTatbu 3 KOHBEHLMM, T.K. CUCTEMA NPeAOoCTaBaAeHUsA
ybexua 1 ycnosma 3akntoueHus B Mpeumm 6bian YHUKAOWUMKN AOCTOMHCTBO U
6ecyenoBeyHbiMu. MogyepkuBan obasatenpcTsa benbrnm no ctatbe 3 KoHBEHUUN,
Cya,nocTaHOBUA, YTO BNACTM Benibrvm He MO MPOCTO MOAaraTh, YTO C 3a8BUTENEM
6yayT obpalaTbCca B COOTBETCTBMM C KOHBeHLUMen’®, CKkopee, OHU A0/1XHbI 6blan
3HaTb O Cepbe3HbIX HEeAOCTaTKaX B rPeYeCcKoin cucTeme npeaoctasneHma ybexuuia.
3To 03HayvaeT, yTo [ocyAapCTBa-y4aCTHUKM HE MOTYT aBTOMATUMYECKM NPpUBOAUTL
B UCnonHeHne PernameHT “Ay6AnH”, HO AONMKHbI B KaXA0M Aene OLeHMBaTb, He
HapyLLAET /i1 BbICbI/IKA CTaTbio 3 KoHBeHUmMn®,

3.4.2 OueHKa pUcKa

YT10ObI OLLEHWTL CTENEHDb PEasIbHOro PUCKA AYPHOro 0bpaLLeHUsa NP SKCTPAANLUN
nnn BbicbiNKe, Cyay HEOBXOAMMO OLEHUTb CUTYaLUMIo B NPUHUMAtOLWLEN cTpaHe®’! |
B aene Mamamkynos u Ackapos (Mamatkulov and Askarov) npomus Typyuu Cyz,
obbACHUA, YTO

Cya, [acT OLEHKY CUTyaLMKu No AaHHOMY BOMPOCY B CBETE BCEX MPELOCTaBAEHHbIX

mMaTepuanos Uau, npu HeOsXO,CI,MMOCTM, mMaTepuranos, NONYYEHHbIX NO cobcTBEeHHON

UHUuUnaTmee. TaK KaK OTBETCTBEHHOCTb rOCyAapCTB-yHaCTHVIKOB no ctatbe 3 B aenax

TaKOro TMMa OCHOBAaHAa Ha MOABEPraHMM YesoBEKa PUCKY AypHOro obpalieHus,

CyuiecTtBOBaHMe pUCKa A0/IXKHO OLUEHNBATbLCA, B MEPBYHO o4epeb, HA OCHOBAaHUN TaKUX

d)aKTOB, KOTOopble 6b11M U3BECTHbI UK AO/IKHbI 6b1M 6bITb M3BECTHbI I'ocy,qapCTBy»

YHYaCTHWKY Ha MOMEHT 3KCTpaguumm; Cya, Tem He MeHee, He JINLLIEH BO3MOMKHOCTU

paccmoTpeTb MHPOPMALLMIO, CTABLUYIO M3BECTHOM MOC/e IKCTPaaMLMn®?
B nene Caadu npomue Mmanauu bonbluan Manata YeTKO pasbACHWUA, YTO ee OLEeHKa
peanbHOro pucka AypHoro obpalleHus B MpUHUMALOLLEN CTpaHe ABAAETCA TOYHON,
Bpems A0Ka3blBaHMA CYLL,ECTBOBAHMA PUCKA AyPHOro 0bpaLLeHNA B OCHOBHOM /IEXKUT
Ha 3aasuTene®®™. B penax, Korga 3asBuTeNb AOCTAaTOYHO 06OCHOBA/ TaKOM PUCK,
6pemsa nepexoaut K focygapctey®®. YTobbl OLEHUTb CUTYALMIO B MPUHUMAIOLLEN
cTpaHe, Cya paccMoTpuUT OBLLYHO CUTyaLMio B 3TOM CTpaHe, a TaKMKe JIM4YHble

obcroatenbcTea 3aasuTenn®®, Mpu oueHke obueit cuTyauumn Cya ocoboe BHUMaHMe

798 M. C. C. (M.S.S.) Mpomus benveuu u peyuu [BI1], skanoba Ne 30696/09, 21 aHsapsa 2011 r.

799 Tam e, § 359.

800 Tam xe, §§ 338-340.

801 Mamamkynoe u Ackapos (Mamatkulov and Askarov) npomue Typyuu [BI1], »xano6bl Ne 46827/99 u
46951/99, 4 pespans 2005r., § 67.

802 Tam e, § 69.

803 Caadu (Saadi) npomue Mmanuu [BI1], anoba Ne 37201/06, 28 pespans 2008 r., § 128.

804 Tam e, § 129; Cm. Takke H. (N.) lMpomue ®uHasHOuu, kanoba Ne 38885/02, 26 ntona 2005 ., § 167.

805 Caadu (Saadi) npomue Umanuu [Br1], »kanoba Ne 37201/06, 28 despans 2008 r., § 129.

806 Buneapadixca (Vilvarajah) u dpyaue npomus CoeduHéHHozo Koponeacmea, wanobbi Ne 13163/87,13164/87,
13165/87, 13447/87 v 13448/87, 30 okTabpa 1991 ., § 108.
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yaenset nocaegHum otyetam HIMO M NpaBUTENbCTBEHHbIX UCTOUHMKOBS. Tem He
MeHee, TOT GaKT, YTo CUTyauMa B MPUHUMAIOLLEIN CTPaHe ABAAETCA TPEBOMKHOWN, He
ABNAETCA AOCTaTOUHbIM A1 YCTaHOB/IEHMA pPeasibHOro pucka AypHoro obpalleHnns’s .
Bonee Toro, camo no cebe posepue K otyetam no obuiel CMTyauum B CTpaHe
TaKKe HegocTaTouHO®%. Takme yTBEpP)KAEHMA AO0/KHbI ObiTb MOATBEPNKAEHbI
APYrMMU [OKa3aTe/ibCTBaMU. YacTo 3aABUTENM YTBEPKAAIOT, YTO OHU ABAAIOTCA
YNEHOM OnpeaeNieHHbIX FPYnM, KOTOPble CMCTEMaTUYECKU NOABEPraloTCa AyPHOMY
obpalleHu1Io B TPUHMMalOLLLE CTpaHe. B TaKom cnydae 3aaBUTe/b [O/IKEH [0Ka3aTb,
YTO AENCTBUTE/IbHO €CTb OCHOBAHUA BEPUTb B CYLLLECTBOBAHMWE TaKoW NPaKTUKK, 1
YTO OH WM OHA AEeNCTBUTE/IbHO ABNAETCA YJIEHOM AaHHOM rpynnbi®e,

Lpyrumu cnosamu, ecnu 3assuTeNb LOKA3blBaeT CYLLECTBOBAHME 3HAUYUTENbHbIX
OCHOBaHMWIA BEPUTb, YTO OH UM OHA CTONKHYTCA C PUCKOM BbITb NOABEPTrHYTHIMM
obpalleHunto, NpoTMBopevallemy cTatbe 3, B MPUHUMAlOLWEN CTpaHe, cTpaHa-
oTBETUMK 06A3aHa He BbICbINIaTb MM IKCTPAAMPOBATL 3aABUTESNS.

3.4.3 ilunnomaTtnyeckue 3aBepeHusn

locypapcTtBa, 3aMHTEPECOBAHHbIE B BbICbI/IKE II0AEM, YaCTO NPOCAT NPeAOCTaBNEeHUs
ONNNOMATUYECKMX 3aBEPEHUI OT NPUHUMALOLLEN CTPaAHbI, YTOObI FAapPaHTMPOBATb,
YTO K paccmaTpmMBaemomy nuy byayT OTHOCUTLCA B COOTBETCTBUM C YCNOBUAMM,
YyCTaHOBNEHHbIMM HaNpPaBAAOLLLEN CTpaHOoM. MoryT M AMnaomMmaTUYecKkune 3aBepeHmna
NpPefoCcTaBAATb HEOOXOANMYIO 3aLLUTY A1A CHUMKEHUA PUCKA AYPHOTO 0bpaLLeHmA B
NPUHUMAIOLLEN CTPaHe —3TO 310604HEBHbLIV BONpOC. B nocneaHee Bpems, yuuTbiBas
KOZIMYECTBO NOA03PpEeBaEeMbIX B COBEPLUEHNN PAAA KPYMHbIX TEPPOPUCTUYECKMX AKTOB
Ha TeppuTopUM fOCYAaPCTB-YHACTHUKOB, AaHHbI BOMPOC ABNAETCA PENEBAHTHbIM.
B nenax 06 aKkcTpaguumm 1 Bbicbiaike Cya Bcerga 3Han o TPYLHOCTAX, C KOTOPbIMU
CTanKmBatoTcA locyAapcTBa-y4acTHUKM, 3aLLMLLAA CBOU TEpPUTOPMM M 6e30MacHOCTb.
Tem He meHee, Bonblwas MNanata B gene Caadu npomus Mmaauu 3asBuNa, 41O,
HecMoTps Ha “OnacHOCTb TeppopM3Ma B Halle Bpems U yrposy, KOTOpyt OH

807 Caadu (Saadi) npomus Mmanuu [B1], sanoba Ne 37201/06, 28 despansa 2008 r., § 131. Cm. Takke Yaxan
(Chahal) npomue CoeduHéHHo20 Koponeecmea [BI1], sxanoba Ne 22414/93, 15 Honabps 1996 1., §§ 99-100;
Miocaum (Miislim) npomuse Typyuu, »anoba Ne 53566/99, 26 anpens 2005 r., § 67; Caud (Said) npomus
HudepnaHdos, xanoba Ne 2345/02, 5 utons 2005 r., § 54; An-Moaad (Al-Moayad) npomue lfepmaruu (dec.),
»anoba Ne 35865/03, 20 despans 2007 r., §§ 65—66.

808 Buneapadixa (Vilvarajah) u dpyaue npomus CoeduHéHHozo Koponescmaa, wanobbl Ne 13163/87, 13164/87,
13165/87, 13447/87 v 13448/87, 30 oktabpsa 1991 r., § 111; ®amean Kamaxuu (Fatgan Katani) u dpyaue
npomus lepmaHuu (dec.), anoba Ne 67679/01, 31 mas 2001 r.

809 Mamamkynoe u Ackapos (Mamatkulov and Askarov) npomue Typyuu [BI1], skanobbl N 46827/99 u
46951/99, 4 despansa 2005 r., § 73; Miocaum (Miislim) npomue Typyuu, xanoba Ne 53566/99, 26 anpensn
2005r., § 68.

810 Xupcu Owamaa (Hirsi Jamaa) u dpyaue npomue Umanuu [B1], anoba Ne 27765/09, 23 pespans 2012
r., § 119. Cm. Takske Casax LWux (Salah Sheekh) npomue Hudepnardos, sxanoba Ne 1948/04, 11 aHsapa
2007 r., §§ 138-49.

210



YACTb llI: CopeprkaHue Cratbm 3

npeacrasnnet ana obwectsa”®!, abcontoTHbIN XapaKTep cTaTbu 3 KOHBEHUUU He
MOXKET CTaBUTbCA MOA COMHeHMe. 3asBUTeNa AOJIKHbI 6blin AenopTMpoBaTh B
TyHUC, rae BOEHHbIN CyA,3a04HO NPUTOBOPUA €ro K ABaALaTV rofam 3aK/ItoueHns 3a
Y/IEHCTBO B TEPPOPUCTUYECKOM OPraHM3aLLMm 1 33 NOACTPEKATENCTBO K TEPPOPU3MY.
MoconbctBo Utanum B TyHUCE 3aNpOCKMA0 OT NpaBUTeNbCTBaA TyHMCA NPeaoCTaBUTb
ANNNOMaTUYECKME 3aBEPEHUS B TOM, YTO MoC/e AenopTauum 3asBuTeNb He byaeT
noasepratbcs obpalleHuto, NpoTueopeYalLemMy ctatbe 3 KoHBeHLMN. MNoconbecTBo
UTanuu gBaxabl NONAYYMNO CNOBECHYIO HOTY. BTopan cnoBecHan HOTa cogepikana
cnepytoulee:

Hactoawmm MUHUCTP MHOCTPaAHHbLIX AN MOATBEPKAAET, YTO AelcTeyloliee

3aKOHOA4aTeNbCTBO TyHmca rapaHTUpyeT M 3alimuiaeT npasa 3akKNOYEeHHbIX B TyHmce

W rapaHTUpPyeT Um npaso Ha CI'IpaBe,D,I'IVIBbe;I cyAa. MVIHVICTp xoten 6b| NOoAYEPKHYTDb,

4yTO TVHMC AO6POBOI’IbH0 npucoeguHUICA K COOTBETCTBYHOWMM MeXAYHAapPOAHbIM

[0roBOpam 1 KOHBEHUUAMS?Z,
Cy4 He nocymTas, YTo JAaHHOE 3aBepeHue ABNAETCA CYLWECTBEHHOW rapaHTuen ot
AypHoro obpatteHuns. Bnact TyHUCa NLLb KOHCTAaTUPOBAIK, YTO 3aKOHOAATE/IbCTBO
TyHMCa rapaHTMpyeT MnpaBa 3aK/JYEHHbIX, U 4YTO TYHUC NPUCOEAMHUANCA K
COOTBETCTBYOLWMM MEXAYHAPOAHbIM JOrOBOPaM M KOHBEHLMAM. B 3TOM OTHOLWEHMUN
Cya, noCTaHOBMUA, YTO

CylLecTBOBaHME BHYTPEHHWUX 3aKOHOB M NPUCOEAMHEHWE K MeXAYHapOAHbIM

[0roBOpam, rapaHTUPYOLWMM yBakeHe GyHAAaMeHTanbHbIX Npas, B oblem,

He ABANAeTCA AO0CTaTOYHbIM, 4TObbI rapaHTMpPOBaTb COOTBETCTBYIOLWYH 3aWnUTy

OT pucKa AypHOro obpalleHuns, B CIy4anx Koraa, Kak B AAaHHOM Jene, HafexHble

MCTOYHUKM COOBLLAIOT O Mepax, K KOTOPbIM NPUBEratoT, Uav A0NYCKAOT BNACTH, ABHO

NpoTMBOPEYaLLMX NPUHLUMNAM KoHBEHLMMES,
Takxe Cyn paspabotan TpeboBaHMA K AMMNAOMATUYECKMM 3aBEPEHUAM B
aene Ommax (Aby Keamada) (Othman (Abu Qatada)) npomue CoeduHéHHO20
Koponeecmea®'®. B paHHOM fene BenukobpuTaHua Tpebosana genopraunmn Aby
KeaTtaga, *kutens MoppaHuum, nogospeBaemoro B cBa3Ax ¢ ceTbto Anb-Kanga, 8
NoppaHuto. Aby KeaTaga bbia ocyKaeH B MopaaHUKM 3a NpecTynieHuns, CBA3aHHble
c Teppopuamom. B 2005 r. BennkobputaHma n MopaaHua nognucanm MemopaHaym
0 [LOFOBOPEHHOCTU, CoAEePKALLMN NoapobHY MHGOopMaumio 06 onpeseneHHbIX
N HafEeXHbIX 3aBeEPEHMAX, NPU KOTopbix ABy KBaTaga morKeT bbITb AenopTMpoBaH
B MopaaHuto 6e3 HapyweHua npuHyuna Hedonycmumocmu NPUHYAUTENBHOIO
BO3BpaleHua. MpM oueHKe AOCTAaTOYHOCTM AMNAOMATUYECKUX 3aBEpPEHUN
ONA 3alWMTbl OT peanbHOro puUcka AypHoro obpaweHua Cyn yTBep)Kgana, uto

811 Caadu (Saadi) npomue Mmanuu [B], sxanoba Ne 37201/06, 28 pespans 2008 r., § 137. Cm. Takxe Yaxasn
(Chahal) npomue CoeduHéHHo20 Koponesecmea [BI1], wanoba Ne 22414/93, 15 Hosbps 1996 r., § 79;
Llamaes (Shamayev) u dpyaue npomus py3uu u Poccuu, xanoba Ne 36378/02, 12 anpens 2005 r., § 335.

812 Caadu (Saadi) npomus Umanuu [BI1], »xanoba Ne 37201/06, 28 despans 2008 ., § 55

813 Tam ke, § 147.

814 OmmaH (Aby Keamada) (Othman (Abu Qatada)) npomue CoeduHéHHo2o Koponescmsa, anoba Ne
8139/09, 17 AnBapa 2012 r.
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“npeaBapuTeNibHbIM BOMPOCOM ABSETCA BOMPOC O TOM, UCKAKOYAET N CUTYaLMA
OTHOCWTE/IbHO NPaB YesIoBEeKa B MPUHMMAIOLLEN CTpaHe NPMHATUE, BOOBLLE, KaKMX-
nmbo 3aBepeHnin”®®, Tem He meHee, Cya OTMETM/I, YTO TO/IbKO B PEAKUX CAyYanx
obLan cuTyaumsa B CTpaHe ABAAETCA HACTO/NIbKO TPEBOXKHOM, YTO 3aBepeHnaM He
npuaatoT 601bLWOro 3HaYeHnn?™s,

Ecam cutyaums B NpUHMMALOLLEN CTpaHe TaKoBa, YTO 3aBepeHusa He UCKoYatoTCs,
CyA, OLLEHUT KayecTBO 3aBEPEHUI U MPUMET peLleHre, MOKHO K, B CBETE NMPUHATOM
B NPUMHUMAlOLLEN CTpaHe MpaKTWMKK, NMonaratbCa Ha AaHHble 3aBepeHuns®. Cyg
nepeyncnseT GaKkTopbl, yCTaHOBNEHHbIE B CBOEN NpeaplayLLiei NpakTuKe, KoTopble
HeobX0AMMO NMPUHUMATL BO BHUMAHME NPU OLLeHKe AUNNOMATUYECKUX 3aBepeHnin®se:;

i.  6blAM M NONOXKEHWA 3aBepeHNiA U3BecTHbI Cyayss;

ii. ABNAOTCA M 3aBEPEHMUA KOHKPETHBIMM U ONpeaeNeHHbIMU, U OHK 0bLLme
1 pacnibiByaTbie®?;

iii. KTO Zan 3aBepeHus M MOMKET NN ITOT YesloBeK 0653aTb NPUHMMAIOLLYIO
CTpaHy®;

iv. ecnu 3aBepeHUA 6blAM BbINYWEHbl LEHTPaNbHbIM NPaBUTENbCTBOM
NPUHUMaIOLLEN CTpaHbl, ByAyT M MECTHbIE OpraHbl BAacTW cnefosaTb Mme?;

V. KacaloTca v 3aBepeHus 3aKOHHOCTU MAM HEe3aKOHHOCTM obpalleHus B
npuvHMMatoLLen ctpaHed?;

815
816

817

818

819

820

82

iy

822

823
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Tam xe, § 188.

Tam ske. Cm. Takske lagpopog (Gaforov) npomus Poccuu, xanoba Ne 25404/09, 21 oktabps 2010 ., § 138;
Cynmatros (Sultanov) npomue Poccuu, skano6a Ne 15303/09, 4 Hos6pa 2010r., § 73; FOondawes (Yuldashev)
npomus Poccuu, skano6a Ne 1248/09, 8 utons 2010 ., § 85; Ucmounos (Ismoilov) u dpyzue npomue Poccuu,
»anoba Ne 2947/06, 24 anpena 2008 r., §127.

OmmaH (A6y Keamada) (Othman (Abu Qatada)) npomus CoeduHéHHozo Koposnescmea, »anoba No
8139/09, 17 aHBapa 2012 ., § 189.

Tam xe.

PabukuH (Ryabikin) npomue Poccuu, skanoba Ne 8320/04, 19 uionsa 2008 r., § 119; MymuHos (Muminov)
npomuse Poccuu, anoba Ne 42502/06, 11 nexkabpa 2008 r., § 97; Meaum (Pelit) npomue AzepbaliorcaHa,
»anoba Ne 281/2005, 29 man 2007 r.

Caadu (Saadi) npomue Umanuu [Bl1], anoba Ne 37201/06, 28 despans 2008 r., § 147; KnaliH (Klein)
npomue Poccuu, xanoba Ne 24268/08, 1 anpens 2010 r., § 55; Xaiidapoe (Khaydarov) npomus Poccuu,
»kanoba Ne 21055/09, 20 mas 2010 ., § 111.

LWamaes (Shamayev) u dpyaue npomus lpy3uu u Poccuu, sanoba Ne 36378/02, 12 anpens 2005 r., § 344;
KopduaH (Kordian) npomus Typyuu (dec.), sanoba Ne 6575/06, 4 uionsa 2006 r.; A6y Canem (Abu Salem)
npomue lMopmyeanuu (dec.), ®anoba Ne 26844/04, 9 masn 2006 r.; beH Xemauc (Ben Khemais) npomue
Mmanuu, xanoba Ne 246/07, 24 despans 2009 r., § 59; lapaes (Garayev) npomue AsepbalioncaHa, anoba
Ne 53688/08, 10 utoHs 2010 ., § 74; baticakos (Baysakov) u Opyaue npomus YkpauHsl, xanoba Ne 54131/08,
18 despana 2010 r., § 51; Condamenko (Soldatenko) npomue Ykpaurel, »anoba Ne 2440/07, 23 oktabpa
2008r., § 73.

Yaxan (Chahal) npomue CoeduHérHHoz2o Koponesecmea [bl1], skanoba Ne 22414/93, 15 Hosbps 1996 r., §§
105-107.

YunpuaHu (Cipriani) npomue Umanuu (dec.), skanoba Ne 221142/07, 30 mapta 2010 r.; K06 Caydu (Youb
Saoudi) npomue UcnaHuu (dec.), sxanoba Ne 22871/06, 18 ceHtabpsa 2006 r.; Mcmaunu (Ismaili) npomue
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vi. 6blaM N1 3aBepeHns BbINyLLEHbl [0CYAapCTBOM-YYaCTHUKOME?,

vii. NPOAOMKUTENBHOCTb U MPOYHOCTb ABYXCTOPOHHUX OTHOLWEHWUIA Mexay
NPUHUMAIOLLLEI M OTNPABAAIOLLEN CTPAHAMM, BKKOYAsA 3anmcb 0 cobtogeHnm
CXOXMX 3aBepeHUit NpUHMUMatoLLeN CTpaHbi®?;

Viii. BO3MOMHO 11 06BEKTUBHO NPOBEPUTL COBOAEHME 3aBEPEHUI C MOMOLLbIO
AVNAOMATUYECKMX UAWM MPOYUX KOHTPOJbHbIX MeXaHW3MOB, BKAtOYasn
npeAocTaBaeHVe HeorpaHMYEHHOro AOCTyNa afBoKaTamM 3aaBUTeNas?;

iX. CyWeCTBYeT /M B NPUHUMaIOLLEN cTpaHe 3PpdPeKTMBHAA 3aLuMTa OT MbITOK, a
TaK3Ke XKeNaeT M NPUHUMAIOLLAA CTPaHa COTPYAHMYATL C MEXKAYHAPOLHbIMU
KOHTPObHbIMKU MexaHn3Mamu (Bkntodas HMO no 3awuTe npas) v kenaeT an
OHa paccnefoBaTh 3a8BEHMA O MbITKAX, @ TaKXKe HaKa3blBaTb OTBETCTBEHHbIX
3a 310%%;

X. NOABepranca Nn yxe 3asasuTesb AypPHOMY 0bOpaLLeHUio B NPUHUMAIOLLEN
cTpaHe®?; n

Xi. MPOBEPWMAM /IM MECTHble CyAbl OTMPABAAOWEN CTpaHbl HAZEXHOCTb
3aBepeHunin®®.

YuuTbiBan gaHHble dakTopbl B gene Ommat (Aby Keamada) npomug CoeduHEHHO20
Koponescmea Cya nocumtan, yto MemopaHAym [OTOBOPEHHOCTU MeXay
BenukobputaHunei n MopgaHunein agnaeTca OCTAaTOYHOM 3aWMTON oS 3aABUTENS.
CyZ, Kpome npoyero, oTMeTUA, 4To MemopaHAyM [AOrOBOPEHHOCTU MEXKAY

825

826

827

829

lepmaruu, xanoba Ne 58128/00, 15 mapta 2001 r.; Husemme (Nivette) npomue ®paHyuu (dec.), xanoba
Ne 44190/98, 3 utons 2001 r.; AittxopH (Einhorn) npotus ®paHuum (dec.), kanoba Ne 71555/01, 16 oktabps
2001r.).

YeHmues u U6pazumos (Chentiev and Ibragimov) npomus Crosakuu (dec.), »anobbl Ne 21022/08 u
51946/08, 14 ceHtabpsa 2010 r.; facaes (Gasayev) npomue UcnaHuu (dec.), anoba Ne 48514/06, 17
despans 2009 1.

Babap Axmad (Babar Ahmad) u dpyaue npomus CoeduHéHHO20 Koponescmea, sanobbl Ne. 24027/07,
11949/08, 36742/08, 66911/09 n 67354/09, 10 anpens 2012 r., §§ 107-108; An-Moasd (Al-Moayad)
npomuse lfepmaruu (dec.), anoba Ne 35865/03, 20 despans 2007 r., § 68.

Yenmues u Mbpazumos (Chentiev and Ibragimov) npomue Cnosakuu (dec.), »ano6bl Ne 21022/08 u
51946/08, 14 ceHtabpna 2010 r.; Facaes (Gasayev) npomue Ucnaruu (dec.), xanoba Ne 48514/06, 17
despans 2009 r.; beH Xemauc (Ben Khemais) npomue Mmanuu, skanoba Ne 246/07, 24 despans 2009 ., §
61; PabukuH (Ryabikin) npomue Poccuu, »anoba Ne 8320/04, 19 uioxs 2008 1., § 119; KonecHuk (Kolesnik)
npomus Poccuu, xanoba Ne 26876/08, 17 uiona 2010r., § 73.

BeH Xemauc (Ben Khemais) npomue Wmanuu, wanoba Ne 246/07, 24 despans 2009 r., §§ 59-60;
Condamenko (Soldatenko) npomue Ykpaunsl, skanoba Ne 2440/07, 23 okTabpa 2008 r., § 73; Kokmeiw
(Koktysh) npomue YkpauHei, sxanoba Ne 43707/07, 10 pekabps 2009 r., § 63.

Kokmeiw (Koktysh) npomus YkpauHsl, sanoba Ne 43707/07, 10 pekabps 2009 r., § 64

lacaes (Gasayev) npomue UcnaHuu (dec.), »xanoba Ne 48514/06, 17 bespans 2009 r.; babap Axmad (Babar
Ahmad) u dpyeaue npomue CoeduHéHHo2o Koponeecmea, xanobbl Ne 24027/07, 11949/08, 36742/08,
66911/09 1 67354/09, 10 anpensn 2012 r., § 106; An-Moasd (Al-Moayad) npomus lfepmaHuu (dec.), anoba
Ne 35865/03, 20 despans 2007 r., §§ 66—69.
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MopgaaHwveit n BennmkobputaHuein CoaepsKUT AeTasibHble M MPo3padHble 3aBepeHns &0,
Kpome Toro, 3asepeHusa 6bliM AaHbl B 3aKOHHOM MOpAAKe, a ABYXCTOPOHHME
OTHOLUEHMA MEXAY STUMM CTPaHaMM UCTOPUYECKM OYeHb NpoyHble®!, Takke Cyg,
06paTna BHMMaHMeE Ha GaKT, 4To 3aBepeHus bbian 0406peHbl KOPOEeM, BbICLLIMM
opraHom Bnactv MopaaHuu, 1 MMenu Noaaep Ky APYrux BbICOKOMOCTaBAEHHbIX
mu2, bonee Toro, Cya 06HapPYKMI, YTO WMPOKAsA U3BECTHOCTb 3aABUTESNA, CKOpee
BCEro, 3aCTaBMT BAacTM MopaaHum cobntogatb AaHHble 3aBepeHmnn®®, U HakoHel,
Cyp,06paTui ocoboe BHUMaHMe Ha TOT daKT, 4to BeankobpuTaHua noctasmaa 3agady
1 duHaHcHpoBana mecTHyto HIMO, KoHTpoMpytoLwyto obpalleHne ¢ 3asaBuTeNem u
cobnogeHne MopaaHneit MemopaHayma o AOroBopeHHocTn®, Takum o6pasom,
CyA, 3aKN104MA, YTO 3aABUTENb HE MOABEPraacs PUCKY AypHOro obpalueHuns nocne
BO3BpalLeHuna B MopaaHuio, 1, COOTBETCTBEHHO, CTaTbsA 3 KoHBeHUun He 6bina
HapyLweHa.

PeweHue Cyna no JaHHOMY Aeny ABAAETCA CMOPHbIM. [TPUHATHE AUNIOMATUYECKMX
3aBepeHuit MOXKeT cepbe3HO MoAOopPBaTb MNPUHLMN Hedonycmumocmu
npuHydumesnbHo2o 8o3epaweHusa. Hu Cya, HU focyaapcTBa-y4acTHUKM He MMEIOT
3G dEKTUBHbIX CPEACTB AR 3aLLMTbI BbICIAHHOTO 3aABMTeNs. HecMoTpa Ha TOo, YTo
Cya, HanaraeT CTporve ycioBua B Aenax, B KOTOPbIX AUMNIOMaTUYECKME 3aBepeHmn
MOTYT CMAMYUTbL PeanbHbI PUCK AYPHOTO 0BpaLLeHums, AMNIOMaTUYEeCcKMe 3aBepeHmn
COCTaB/AOT UCK/IYEHUA U3 NpUHLMNA HeAoNnycmumocmu MpuHyoumesnbHo20
8038PAUWEHUA.

3.4.4 AnbTepHaTUBA BHYTPEHHEro nepeceneHums

Mpu oueHKe cUTyauuu B MpuMHUMMatowel ctpaHe Cyh Takxe paccmaTtpusaer
BO3MOYHOCTb 3aABUTENA Nepecenntbca B 6€30MNacHblii PervoH B NpUHUMALOLWEN
ctpaHe. Cy4 paccMoTpen Tak Ha3blBaeMyto aNbTepHaTUBY BHYTPEHHEro nepeceeHms
B gene Cygpu u 3amu (Sufi and EImi) npomue CoeduHérHHo20 Koponescmaa®®. anoba,
6bl1a nofaHa ABYMA COManMMLAMM, OonacaloWmMmMmuca AypHoro obpalyeHusa co
CTOPOHbI rpynnbl 6oesnKos Anb-LLIabab npu ux genopTaumu. Npu aprymeHTUpoBaHmnm
TpeboBaHMi K anbTepHaTUBE BHYTPEHHEro nepecesieHuns Cya 0TMETUA, YTO AO/KHbI
6bITb 0603HauUeHbl onpeaesneHHble rapaHTuu: (i) NMLO, NoAneKallee BbICbIKE,
LO/IKHO MMETb BO3MOXKHOCTb 6e3onacHo fobpaTtbea fo onpeaeneHHoln obnacty; (ii)
ML, NOA/IexalLlee BbICbI/IKe, AO/IKHO MMETb BO3MOXHOCTb NOJyYeHUs focTyna K

830 OmmaH (Aby Keamada) (Othman (Abu Qatada)) npomus CoeduHéHHoz20 Koposnescmea, anoba Ne
8139/09, 17 AHBapa 2012 ., § 194.

831 Tam xe, § 195.

832 Tam xe.

833 Tam xe, § 196.

834 Tam xe, § 203

835 Cygu u 3amu (Sufi and EImi) npomue CoeduHéHHozo Koponescmea, sanobbl Ne 8319/07 n 11449/07, 28
nioHa 2011 r.
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AaHHoM obnactu; u (iii) MU0, Nnoanexallee BbiCbIKE, OMKHO MMETb BO3MOXKHOCTb
nocennTbca B gaHHoW o06aacTn®e. Onpeaenss, cMoryT v 3asaBUTENU MONYYUTb
OOCTYN K I0XXHOW MK LeHTpanbHoM Yyactu Comanu, Cya yTBepAuA, 4To 3anaBUTENM,
CKOpee BCero, A0/IXHbl ByayT NOCennTbCs B narepe A1a 6eXKeHUeB UAN BHYTPeHHe
nepemeLLeHHbIX 1L, Y4TO NOABEPrHET UX AYPHOMY 06paLLLEHNIO B HapyLLUEHWEe CTaTbu
3 13-3a yCNOBUI B TaKMX arepsax. Kpome Toro, 3afBUTENIN HE UMENIU HUKAKUX BAN3KUX
cemeiHbIx cBAsel B 3TuX Yactax Comann. Takum obpasom, Cya He bbln ybexraeH, uto
3aABUTEIN CMOTYT NocennTbes B 6esonacHom paioHe Comanu. CnegosatenbHo, Cya,
06HapYXWUA NOTeHUMaNbHOE HapyLleHue cTaTbM 3 KoHBEHLMMN.

KaK ACHO 13 BbILEN3N0XKEHHbIX aprymeHToB, Cya NpUMET a/ibTepHATUBY BHYTPEHHEro
nepeceneHua TOAbKO B TOM Cay4yae, ecan byayT npeaocTasaeHbl onpeaeneHHble
rapaHTMM B OTHOLIEHMM Npoe3aa, AOCTyNna M NoceneHus. B nociegHnx peleHumsx,
Tem He meHee, Cya He cnefoBan 3TUM KPUTEPUAM HeYKOCHUTENbHO. DaKTUYeckn
HeAcHo, npuaepskusaetca nn Cyn nopora rapaHTUiA, UAM OH CHU3WUA CTaHAAPT 40
BEPOATHOCTU NoceneHua 1 goctyna K 6esonacHoi 061actn®’. B BOCbMUM CXOMKUX
peleHnax, HanpasieHHbIx B agpec Lseunn, Cya AonxKeH 6bin pewmnTb, HapyLwuT n
AenopTauma He NoayuYmnBLINX yeexuie anu ns LLiseumn B Mpak ctaTbio 3 KOHBEHLMM.
LWecTb 3aaBUTENEN TOBOPWUAM O AyPHOM Ob6palleHMM Ha OCHOBAHWM CBOEW
XPUCTUAHCKON Bepbl, ABOe 3asBUTENei onacaincb 06BUHEHMA B NPECTYNNeHUAX
YecTM 3a UX OTHOLLEHMUA C XKEeHLWMHAMK, KOTopble He 0406PUAN UX POACTBEHHUKM.
Cya, He obHapy»Kun HapylweHue ctaTbl 3 KOHBEHLMM, T.K. CYUTANOCh BO3MOXKHbIM
TO, YTO BCe AECATb 3aABUTENE CMOTYT NnepeexaTb B 6esonacHble pernoHbl Mpaka.
K coxaneHuio, Cya He 06bACHUA, MOYEMYy OH 3aK/AKOUYMA, YTO 3aABUTENN CMOTYT
6e3onacHO npoexaTb B TakMe palioHbl. B pelweHnn He 6bl1I0 YNOMAHYTO, YbeWn
06A3aHHOCTbIO bbI10 06ecneynTb AenopTaunio B 6esonacHyto 06nacTb.

T.K. a/IbTEPHATUBA BHYTPEHHEro nepeceneHnAa He obA3aTenbHo pacxoauTca C
npuHUMnom Hedonycmumocmu npUHydumeanoeo nepemeweHud, B ee ocCHoBe
LOO/TXKHbI neXXaTb CTpormne TpE6OBaHVIﬂ. I'Iopor [0BepUA K aNbTEPHATUBE BHYTPEHHETNO
nepeceneHnAa gonxeH 6bITb Ha YPOBHE rapaHTmnn. Taknum 06pa30M, TOZIbKO rapaHTmA
nepeesaa, A0CTyna M NOoCeNEHUA MOXKET CAeNaTb aNbTEPHATUBY BHYTPEHHETO
nepeceneHunAa CONOCTAaBMMOW C npuHUMNom Hedonycmumocmu npUHydumeanozo
nepemeweHuA. I'IoaTomy MOXHO HafeATbCA, 4YTO (:\/LI| npunaepxuneaeTca Ceoero
nopora rapaHTmnu.

836 Tam e, § 266.

837 Cm. pykosoasauiee cyaebHoe peweHue no geny ML.U.X. (M.Y.H.) u dpyaue npomus LLgeyuu, xanoba N
50859/10, 27 utoHsa 2013 r., ocoboe mHeHune cyabu Mayap-®Gopg (Power-Forde), nogaepxaHHoe cyabein
3ynaHuuk (Zupancic).
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3.5 HacunbcrseHHOEe ncuesHoBeHue

[ena, 3aTparveatoLme HaCUIbCTBEHHOE NCYE3HOBEHME, B OCHOBHOM, MOAHUMAIOT
BOMPOCHI CBA3aHHbIE C MPABOM Ha *KM3Hb (cTaTbsA 2 KOHBEHUMM) M NPaBOM Ha
cBoboay (ctatbs 5 KoHBeHLMM)®E, Tem He meHee, bblM Aena, KoTopble, N0 MHEHUIO
Cyaa, nogHMManM Bonpochbl No ctaTbe 3. B gaHHOM KoHTeKcTe Cyg, pasrpaHuymBaeT
npaBa POACTBEHHUKOB NPOMABLLEro /MLA, 3aKpenieHHble B cTaTbe 3 (pa3aen 3.5.1)
M NpaBa MCYe3HYBLUEro MLa, 3aKpeneHHble B cTaTbe 3 (pasaen 3.5.2).

3.5.1 lypHoe obpalieHune ¢ poacTBeHHUKAMM UCHE3HYBLUEro anua

Cyn, HEO4HOKPATHO 3asABAAN, YTO NpaBa POACTBEHHMKOB MPOMaBLIEero auua,
3aKpernsieHHble B CTaTbe 3, HApYLWAOTCA HAa OCHOBaHWUW CTPaAAHUA, MPUYNHEHHOTO
MM HeyBepPeHHOCTbIO B cyabbe cBoux 6113KMX. Bo MHOTUX cnyyasnx Cyg 3aaBAsA, 4to
beHoMeH ncuesHOBEHMA HaKaablBaeT onpeaeseHHoe 6pems Ha POACTBEHHWUKOB
NPOMNaBLUKX /UL, KOTOPbIE OCTAOTCA B HEBEAEHMM O cyabbe ncYesHyBLEero amua u
CTpafatoT oT HeyBepeHHoCTM®, dakTopbl, KoTopble Cya NPUHUMAET BO BHUMaHMe
npu BblHECEHUU pelleHUA O TOM, ABNAKOTCA NN POACTBEHHUKU MCYHE3HYBLIEro
/IMLA NOCTPaZaBLUMMM B KOHTEKCTE HapyLleHua cTaTtbn 3, ciegytowme: (i) ocobbie
0bcToATENbCTBA OTHOLWEHMA; (ii) CTeneHb, B KOTOPOW Y/IeH CEMbM CTan CBUAETENIEM
paccmaTpmBaemoro cobbiTus; u (iii) yuactve uneHa cemby B MOMbITKAX NOMYyYEHUS
MHPopmMaL MM 06 ncyesHysLIeM aunLe. NepBblit U BTOPOI GaKTOPbI CbIrpasiv BarKHYO
ponb B aene Kypm (Kurt) npomue Typyuu, roe »anoby nogana maTb MCYE3HYBLUETO
MYKUMHBI. 3afBUTENbHULA Bbla HE TONbKO CBMAETENEeM 3a[eprKaHuA CBOEro
CblHa, HO TaKXe BuAaena ero, NOKpPbITOro CMHAKammn, NOTeHUMaIbHO NONYyYEeHHbIMU
B pesynbraTte AypHOro obpalieHUs CO CTOPOHbI MPAaBUTENbCTBEHHbIX BAAcTeN.
Koraa 3asBMTe/IbHMLA HE CMOT/Ia BbIACHUTb MECTOHAXOMAEHME CBOEro CbiHA, OHa
ucnyranacb 3a ero 6e3onacHocTb. B pesynbtate Cya 06HapyKUA HapylleHne npas
3a8BUTENbHULLbI, 3aKPENNEHHbIX B cTaTbe 3.

TpeTuit KpUTEPUIA CbirPan Ba*kHyH poab B aene TaHuw (Tanis) u Opyaue npomus
Typyuu®®. B paHHOM gene roBoputbca 06 MCYE3HOBEHWW ABYX NUAEPOB
NOMIUTUYECKOM NApPTUK NpM 06CTOATENLCTBAX, OCMAaPUBAEMbIX CTOPOHaMM. Muccus no
ycTaHoBNeHMIO GpaKTOB Ha mecTe, npeanpuHaTas CyLoMm, BbISBUA, YTO NponasLumne
/ML [0 MCYE3HOBEHMSA NOLBEPraanch NPecef0BaHNI0 CO CTOPOHbI BAacTel. B aeHb
MNCYE3HOBEHMA K HUM MOAOLLAN MYKUYMHBI, NPeACTaBMBLUMECA OdULEPaMU MONULNK,
1 notpeboBanu, 4Tobbl OHW CENN B aBTOMOBWb, HO MYKUYMHbI OTKasanucb. MNocne
3TOTO OAMH M3 MPONABLUMX MYKUYMH NONYYMN TenedOHHbIM 3BOHOK OT oduuepa,

838 Cm., Hanpumep, BapHasa (Varnava) u dpyaue npomue Typyuu [6l1], »anobbl Ne 16064/90, 16065/90,
16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 1 16073/90, 18 ceHTabpsa 2009 r.

839 Tam xe, § 200.

840 TaHuw (Tanis) u dpyaue npomue Typyuu, skanoba Ne 65899/01, 2 asrycra 2005 r., § 219.

216



YACTb llI: CopeprkaHue Cratbm 3

BbI3bIBAIOLLErO €ro Ha 4OMPOC B KaHgapmepuio. MosgHee B 3TOT AeHb BUAENM,
KaK 4BOe MPpOoMaBLMX MYKUMH BOWAK B 34aHME KaHAapmepun. HecmoTpa Ha To,
YTO NPaBUTENbCTBO COOBLLAN0, YTO OHM MOKUHY/IM 34aHME Yepes MO Yaca, HUKTO
nx 6o/blue He BUAEA M He MOJIyYan OT HUX HOBOCTei. YroloBHOe paccnesosaHme,
nposeAeHHOE Mo Kanobe, NoAaHHON POACTBEHHMKAMM MPONABLUMX MYXUYNUH, BbIN0
npepsaHo 6e3 pesynbraTa. Cys NpuLIen K BbIBOAY, YTO

CyLHOCTb A@HHOTO HapYLUEHWUA NEXUT cKopee He B dakTe “UcyesHoBeHMA” YneHa
CembM, a CKopee B peakLmu BNacTei U NX OTHOLIEHUW K CUTyauun. MMeHHo B cuy
nocneaHero 06CTOATENbCTBA POACTBEHHUK MOXKET YTBEPHKAATb, UTO OH CTa/l KepTBOW
nencTeuii Bnacten®,

Takum 06pasom, Cya obHapyKMA HapyLLeHWe NPaB POACTBEHHWKOB NO cTaTbe 3.

CynebHas NpaKTMKa BbIABAAET, YTO 3aABUTE/IN, YTBEPKAAIOLLME O HAPYLUEHUM CTATbK
3 B CM/IY MCYE3HOBEHUA OAHOIO U3 POACTBEHHMKOB, LO/IKHbI NpeaocTaButsb Cyay, no
KpaliHel mepe, cnegytollee:

i. onucaHWe OTHOLWIEHWI C UCYE3HYBLLUMM NULIOM. B faHHOM KoHTeKcTe, Cya
oLEeHMBAET 61M30CTb OTHOLWEHUIN MeXAy 3asBUTENIEM U MCUYE3HYBLUUM
IMLOM;

ii. noapobHoe onucaHWe UCYE3HOBEHUA M BblN NK 3aABUTENbL CBUAETENEM
ncyesHoBeHuA. BepoaTHOCTb Toro, 4to Cya 06HapPYKUT HapyLlleHMe cTaTb
3, NoBbIWaeTcs, eCv 3a8BUTENb Bbl CBUAETENEM MCHE3HOBEHMUS;

iii. nogpobHoe onucaHWe NPeAnpPUHATLIX AEWCTBUIW MO BbIACHEHWIO
MECTOHAXOXKAEHNA UCYE3HYBLUIEro NMLA HapAay C ONUMCAaHUEM peakuun
BN1IAaCTEN UAW pPe3ynbTaToB paccnenoBaHua. Yem Gonblue AencTBuin bbino
npeanpuvHATO 3asBuUTenem (Hanpumep, obpalleHve B NONMLMIO, Nogaya
ano6bl OKPYKHOMY NPOKYPOPY U T.A4.), HE AABLUMX HUKAKUX Pe3y/bTaTos,
Tem 6onee BeckMmu ByayT AOKA3aTeNbCTBA NACCMBHOCTU U CO CTOPOHbI
B/1IAaCTEN U UX HEXKENAHWUA PACKPbITb NPaBay.

3.5.2 lypHoe obpalieHune ¢ UcHe3HYBLUMM JIULLOM

B nene Yuyek (Cicek) npomue Typyuu maTb nogana kanoby oT ML CBOErO CbiHa
0 TOM, YTO OH CTan epTBOM HapyweHuA cTaTbm 3 KOHBEHLMM, KaK pe3ynbTaT ero
HaCUNbCTBEHHOTO Mcye3HoBeHUA®2. Cya NOCTaHOBUA, YTO UCYE3HOBEHWE, MO
cyuiecTBy, He obycnaBnuBaeT HapylweHue cTatbu 3. TouHee, JONONHUTENbHOE
ZLypHoe obpallieHne [OMKHO BbITb YCTaHOBIEHO BHE BCAKMX PAa3yMHbIX COMHEHMI 843,
Takoe NoHMMaHMe AypHOro obpalleHua NpeacTaBAAeT PasUTeNbHbI KOHTpacCT
ropucnpyaeHumm MexkameprKaHCKOro cyaa no npasam yenoseka (MACMY), koTopbii

841 Tam xe. Cm. Takxe PycaaH Ymapos (Ruslan Umarov) npomue Poccuu, anoba Ne 12712/02, 3 utonsa 2008
r., §125.

842 Yuyek (Cigek) npomue Typyuu, kanoba Ne 25704/94, 27 despans 2001 r.).

843 Tam xe, § 154.
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obHapy»un B gene Benackec Podpueec (Velazquez Rodriguez) npomue loHAypaca, 4to
“O4HO NWLWb NoaBepPraHue YenoBeKa ANUTENbHON U30NALUN U IULLEHUIO 06LLEeHUA
camo no cebe ABNAETCA KECTOKUM M HecyenoBeyHbiM obpalleHMeM, HapyLLAOLLMM
NCUXONOTMYECKYH U MOPAJIbHYIO LLeIOCTHOCTb YenoBeka”8%. MexameprKaHCKuUi
CYZ Mo NpaBam YenoBeka A06aBuW, YTO, XOTA He BblNI0 MPAMBbIX YKa3aHUI Ha TO, YTO
3anBUTENA NoABEPraiv GUUYECKUM MNbITKAM, MOXMLLEHWE W 3aK/It0YeHWe 3aABUTeNs
ABNAIOTCA LOCTAaTOUHbIMM A/19 ONpefeNeHuns HapyLeHns AMepuKaHcKoli KoHBeHLun
no npasam yenoseka®?®. Komuter OOH no npaBam 4enoBeKa TaK e BO MHOIMX
C/ly4asnx NOCTAHOB/AET, YTO HACUIbCTBEHHOE MCYE3HOBEHME, MO CYLLECTBY, ABNAETCA
HapyLeHMeM NpaBa He NoABEPraTbCsA MbITKAM UK KeCTOKOMy, BecyenoBeyHomy
WM YHUXKAIOLLLEMY JOCTOMHCTBO 06 PaLLEHMIO MM HaKa3aHUIo, KOTOPOE 3aLLMLLaeTcs
cTaTbeit 7 MexKayHapoAHOro NaKTa O rpaskAaHCKMX U NONUTUYECKMX NpaBax®e.

B nocnegHee Bpems, B cyaebHOM NpaKTUKe NOABUANCH ,0Ka3aTe/IbCTBa, YTO YKa3biBaeT
Ha TO, YTO A/INTEeNIbHOE 3aK/IoYeHUe C IMLLIEHNEM NPaBa Nepenmnuckn n obLLEeHKA Kak
YacTb HAaCUNBbCTBEHHOTO MCHE3HOBEHWUA CaMo MO cebe MOXKeT COCTaBUTb HapyLUeHne
cTatbk 3 KoHBeHuun. B aene 3ne-Macpu (El Masri) npomus boisweli FO2ocnasckoli
Pecnybauku MakedoHus®*" Xanen dnb-Macpu obpatunca B Cya, 3aaBnsasa (Kpome
npoyYero) o HapyLeHUN CBOMX NpaB, 3alLMLLEHHbIX CTaTbeil 3 KoHBEHLMMU. DNb-
Macpu 6bin noxulleH nonavunet MakefoHUM U coaepiKanca € NMWeHnem npasa
nepenucku n obuweHna B otene B MakegoHUn B TedeHue 23 aHen 40 TOro, Kak bbin
nepegaH B asponopty CKonbe coTpyAHWKam LleHTpanbHOro passesbliBaTe/IbHOro
ynpasnenus (LLPY) CLLA v otnpasneH B ApraHmctaH. bonblian Manata obHapy»una
HapyLleHuWe CTaTbM 3, KaK pe3ynbTaT CoAepKaHUA Nog CTpakel B oTeNe C IMLLEeHNEM
npaBa nepenuckn n obueHuns. bonbliaa Manata noctaHoBMANA, 4YTO “cTpagaHue
3aABuTens bbino ele H6onblie yBeNMYEHO B CUY CEKPETHOCTU onepaumu u dakta
TOro, YTO B TeyeHWe ABafLATU Tpex AHel ero coaepann 6e3 npasa obuweHna n
nepenuncku B oTese, T. €. B 9KCTPAOPAMHAPHOM MecTe 3aK/toYeH s, Haxoaawemcs 3a
npegenamu Kakom-1mbo ropucamkumm”®, Tem cambim Bonbluas ManaTta obpatunach
K Pesontounn 60/148 leHepanbHoit Accambnen OOH, B KOTOpoOW rosopuTca:

844 Benackec Podpuzec (Veldsquez Rodriguez) npomus loHOypaca, MexamMepuUKaHCKUIA cya No npasam
yenoseka. (Cepusa C) Ne 4, 29 uionsa 1988 ., § 187.

845 Tam ke, § 187.

846 KomuTeT no npasam uyenoseka, C. [rezamucsapa Capma (S. Jegatheeswara Sarma) npomus Lpu-
JlaHku, KommeH. Ne 950/2000, U.N. Doc. CCPR/C/78/D/950/2000, 31 wtons 2003 r.; boywepg (Boucherf)
npomus Anxcupa, Kommen. Ne 1196/2003, U.N. Doc. CCPR/C/86/D/1196/2003, 27 anpens 2006 r.; Sn6-
Meezpeucu (EI-Megreisi) npomue /luguiickoli Apa6ckoli Axncamaxupuu, Kommen. Ne 440/1990, U.N. Doc.
CCPR/C/50/D/440/1990, 23 mapta 1994 r.; Cenuc /laypearo (Celis Laureano) npomus lNepy, KommeH. No
540/1993, U.N. Doc. CCPR/C/51/D/540/1993, 4 utons 1994 r.

847 3nb-Macpu (EI-Masri) npomue Buisweli F0zocaasckoli Pecnybauku MakedoHuu [B11], »xanoba Ne 39630/09,
13 pekabps 2012 r.).

848 Tam e, § 203.
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leHepanbHas Accambnes HaNnOMUHAET BCEM rOCYAaPCTBAM, YTO NPOAO/IKUTENbHOE

coAepKaHve nog, cTpaxei 6e3 CBA3M C BHEWHUM MUPOM UK COAEpIKaHWe Nopa,

CTpaxkel B TallHbIX MecTax MOryT cnocobCcTBOBaTL COBEPLUEHMIO MbITOK U APYrUM

BMAAM KeCTOKOro, 6€CHeN0BEYHOTO UM YHUNKAIOLWETo JOCTOMHCTBO obpalieHus

M HaKa3aHua U MoryT camu no cebe 6biTb Pa3HOBUAHOCTbIO TaKoro obpalleHus,

1 HaCTOATENbHO NpU3bIBaeT BCE rocyaapcTea cobofaTh rapaHTUM B OTHOLLEHUM

cB0604bl, 6€30MaCHOCTM U AOCTOMHCTBA INYHOCTUSY,
Bonbluas ManaTta TakKe 06bACHUAA, YTO, HEeCMoTpA Ha TO, YTO He 6bino npeagbAaBneHo
[0Ka3aTeNbCTB NpUMeHeHnaA ¢M3MH€CKOV1 CMbl NPOTUB 3aABUTENA BO BPEMSA €ro
3aKNK4YeHnAa B oTene, ”Cy,a, B KOTOprVI pa3 3aMeTu/, 4YTO cTaTbA 3 He KacaeTcA
NCKNOYNTENIbHO NPUYUHEHMNA ¢M3MHeCKOﬁ 6onu, a 3aTparmBaeT TaK)Ke HpaBCTBEHHOE
CTpagaHune, NpU4NHEHHOE CO34aHUEM COCTOAHMUA MYKM N CTpecca cpeacrtBamu,
OTIMYHbIMK OT TenecHbIx”8°, bonbluasn Manata npoaoaKunna, 3aaBnAas:

Be3 COMHEeHWsA OAMHOYHOE 3aK/loyeHue 3asBuTens B OTene Hanyrano ero, T.K.

OH HE 3HaJl, YTO C HUM 6yAeT Aasblie, YTO MPUYMHWUIO EMY SMOLMOHANBHYIO U

ncuxonoruyeckyto 6osb. AnnTtenbHoe 3akatodeHue 3asBUTeNs B oTene CAenano ero

NOIHOCTbIO YA3BUMbIM. OH, HECOMHEHHO, MU C NOCTOAHHbLIM YyBCTBOM TPEBOTM

B CBA3M C €ro HeYBEPEHHOCTbIO B CBOEt cyabbe BO BpeMsA [0MPOCOB, KOTOPbIM OH

noasepranca®?,
Bonblaa Manata 3aKN4Ynna, 41O 06paLu,eHV|e, KOTOpOMY 3aABUTE/Ib NOABEPIrcA BO
Bpemsa 3akKnrYeHunAa B oTesie, COCTaBuio b6ecuenoseyHoe u YHWXKaouwee 4OCTOUMHCTBO

obpalleHne B HapyLleHue cTaTbu 3 KOHBEHLMH.

Cyn B pene AcnaxaHosa (Aslakhanova) npomue Poccuu eue pa3 3asBUA, 4YTO
AypHoe obpalieHne AO0/KHO AOCTUYb MUHUMANbHOTO YPOBHA KECTOKOCTH,
yTo6bl MOAMACTb MOA4 AEWCTBME CTaTbM 3 U, YTO YTBEPXKAEHUA O AYPHOM
ob6palleHnn AOMKHbI NOAAEPKUBATLCA COOTBETCTBYHOWMMM A0Ka3aTeIbCTBAMM,
OTBEYAIOWMMN KPUTEPUAM L0KA3aHHOCTM, MPUMEHAEMbIM K 40Ka3aTenbCTBam
BHE MpesesioB pasyMHOro COMHeHUn®>2, Tem He meHee, yuuTbiBas HeobXxoanMblit
Kputepuit gokasaHHoct, Cya A06aBMA, YTO AOKA3aHHOCTb MOMKET BbiTeKaTb U3
COCYLLECTBOBAHMSA AOCTAaTOYHO CTPOMMX, YETKMX M COMMAaCOBaHHbIX YMO3aKAOUYeHN A
W/IN CXOXKMX HEOMPOBEPKMMbIX NMpe3ymnunii dakta”®3, Yto KacaeTtca 3aKN04eHUn
3an8BUTENA C INLLIEHWEM NPaBa Ha nepenucky 1 obuieHue, Cya NoCTaHOBMI, YTO “cam
baKT TaliHOro coaepraHms Nog cTpaskeil 6e3 CBA3M C BHELWHWUM MUPOM MOT MPUYNHUTD
r-Hy LUngaesy 3HaunTeIbHYO MYKY 1 60/1b M HanyraTb €ro BO3MOMKHOCTbIO AYPHOTO
06palLeH1s UK Aaske CMePTbHo. B cBeTe BCex M3BECTHbIX 06CTOATE/IbCTB HACTOALLENO

849 TleHepanbHaa Accambnes OOH, Pe3ontouma No BONPOCY O NbITKAX U APYrUX KECTOKMX, 6ECYEN0BEYHbIX MU
YHUMKAIOLWMX LOCTOMHCTBO BMAAxX obpalieHms n HakasaHusa, U.N. Doc. A/RES/60/148, 21 despans 2006.

850 3n6-Macpu (El-Masri) npomus Beleweli K0zocnasckoli Pecny6auku MakedoHuu [Bl1], skano6a Ne 39630/09,
13 pekabps 2012 r., § 202.

851 Tam xe.

852 AcnaxaHosa (Aslakhanova) u dpyzue npomue Poccuu, »anobbi Ne 2944/06, 8300/07, 50184/07, 332/08 u
42509/10, 18 pnekabpa 2012 r., § 141.

853 Tam xe.
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nena obpalieHne, KOTOPOMY OH MoABeprca, AOCTUIIO nopora 6ecyenoBeyHoro n
YHUKaOLLEero 4OCTOMHCTBO 0bpaleHnn” s>,

PeweHune Cypa no genam AcnaxaHosa npomus Poccuu u Snb-Macpu npomus
belsweli KDzocnasckoli Pecnybauku MakedoHUA MOXKeT CUTHaNM3nMpPoBaTb O CABUre
B €ro NpaKTUKe KacaTesIbHO 3aKN0YeHMA NoA CTPaXKy 6e3 cBA3N C BHELUHUM MUPOM U
HACWMNbCTBEHHOMO MCYE3HOBEHMA, @ TaKXKe MOXeT 03HavaTb, 4TOo oueHKa Cyaa Takmx
CUTYauMIi NPUBOAMUTCA B COOTBETCTBUE C topucnpyaeHumeit MACNY n Komuteta OOH
no npaBam YesnoBeKa.

3.6 AnckpumunHayma

Mo MmHeHuto Cyaa AMCKPUMMHALMA cama No cebe MOXeT COCTaBUTb AypHOe
obpalweHne M Hapywutb cTtaTbto 14 BmecTe co ctatbeit 3 KoHBeHuuun. Cya
NPUAEPKUBANCA AAHHOTO CyXAeHuA B aene Kunp npomus Typyuu®>®, B KOTOPOM
OH MOCTaHOBWUA, YTO

B OTHOWEHUU OBBUHEHUA B PacoBOM AUCKPUMUHAUWUWM OcoBOe BHMMaHUe
HeobX0AMMO YAENWUTb AUCKPUMUHALMMU NO NPU3HAKY packl, U TOMY 4TO Ny6anyHoe
BblAeNeHWe rpynnbl auy ana anddepeHuMpoBaHHOro obpalleHna no NpuUsHaky
pacbl, MOXeT, Npu onpeaeneHHbIX 06CTOATENbCTBAX, COCTaBUTb OCKopbBaeHue
4e/10BEYECKOro AOCTOMHCTBA. [...] AMddepeHLMpoBaHHOe 0bpalleHve ¢ rpynnon uy,
No NPU3HaKy pacbl CNOCOBHO COCTaBUTb YHUKalOLLee JOCTOMHCTBO obpalleHue, B TO
Bpema Kak auddepeHUMpoBaHHOE 06paLLEHNE NO KAKUM-TMBO APYrMM NPU3HAKam
He NoAHMMAaEeT Takux Bonpocos®e,

B oTHOWeHMN onpeaeneHHbIX obcToATENLCTB Aena Cy,q TaKXe Bblpa3ni MHEHME, YTO

HEMpPEeoXHbIM BbIBOLOM AB/IAETCA TO, YTO BMELLIATE/IbCTBO B CNOPHbINA BOnpoc 6b110
HanpasNeHO B rPEKO-KUMPCKYIO 0BLLMHY nonyocTposa Kapnas no npuyvHe Toro, 4to
OHU MPUHAANEXANM K LAHHOMY Knaccy nogeit. ObpalieHue, KOTOPOMY OHM Bbian
NOABEPTHYTHI BO BPEMSA PACCMATPMBAEMOTO NEPUOAR, MONKET BbITb OB BACHEHO TONBKO
C YY4ETOM NPU3HAKOB, KOTOPbIE OT/IMYAKOT UX OT TYPELKO-KUMPCKOro HaceneHus, a
WMEHHO, NX 3THUYECKOe NPOUCXOXKAeHUEe, paca U penunrua. Cy,ﬂ. Aanee OoTMETUA, 4To
B COOTBETCTBUM C MOJIMTUKONM CTPAHbI-OTBETYMKA NPUHATO NPOBOAUTL AUCKYCCUIO
B pamKax MeKOobLMHHbIX Pa3roBOPOB Ha OCHOBE BM-30HANbHbIX U BU-0BLMHHBIX
npuHLMNOB. NpeaaHHOCTb AaHHbIM NPUHLMNAM CTPAHbI-OTBETUMKA LO/IKHA 6bITh
OTpaXeHa B CUTyauuu, 8 KOTOpOI‘/’I HUBYT UIN AO/TKHbI XXUTb FPEKO-KUNPUOTbI pal‘/’IOHa
Kapnas: M30/IMpOBaHHO, OrpaHWYeHbl B NepeABuKeHUsAX, Noj, KOHTponem u 6e3
NepcneKTMB PasBUTUA CBOEN OBLLMHBI. YCII0BUSA, NPU KOTOPbIX AAHHOE HaceneHue
0653aHO XUTb, ABNAOTCA YHU3UTENbHBIMU W HAPYLIAIOT CAMO MOHATUE YBaXeHUs
4EeN0BEYECKOrO AOCTOMHCTBA CBOMX U1eHOB. Mo MHeHMIo Cyaa v No OTHOLWEHUIO K
paccmaTpuBaeMoMy Mepuoay, AMCKPUMUHUPYHOLLee 06palLeHne AOCTUIIO YPOBHA
YKECTOKOCTM, COCTABAAIOLLENO YHUMKAIOLEe JOCTOMHCTBO obpalueHue. Cya 3aK/ovaer,
uTo cTaTbf 3 KOHBEHLMM BblNa HAapYLLEHa B TOM, YTO FPEKO-KUMPUOTbI, TPOXMUBatoLMe

854 Tam e, § 142.
855  Kunp npomue Typuuu, skanoba Ne 25781/94, 10 mas 2001 r.
856 Tam e, § 306.
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B paiioHe Kapna3 cesepHoi 4acTu Kunpa, moasepraincb AUCKPUMMHALMUM,

COCTaB/AIOLWEN YHUKAOLWEee 4OCTOMHCTBO obpalieHmnes’,
Ha ocHoBe 3Tux coobpaskeHnit Cya paspaboTan CBOK NPaBOBYHO MPAKTUKY U BbIAEANA
HECKO/IbKO BUA0B AUCKPUMMHUPYIOLLLEro obpalleHusa no npusHakam (a) pacsl, (b)
NoNUTUYECKMX ybexaeHni, (c) peaurum, (d) nona u (e) cekcyanbHOM opueHTaumu.
3HauMMmble Aena no AaHHbIM TemMam byayT 06CyKAaTbCA HUKE.

3.6.1 PacoBasa guckpumuHauums

B mnene MondoeaH (Moldovan) u dpyaue npomue PymeiHuu®® Cypa noctaHoBWUA,
YTO pacoBas AWCKPMMWHALMA, KOTOPOW 3asaBUTeNM nogsepranvcb ny6anyHo, a
TaK¥Ke TO, KaKMM Cnocobom paccmaTpuBaIMCh UX Kanobbl PasMYHbIMKU OpraHamm
BJ1ACTU, COCTABWU/IA NOCATATE/NbCTBO HA MX YE/N0BEYECKOE AOCTOMHCTBO, KOTOPOEe
NPWU3HAETCA YHUXKAWMM AOCTOMHCTBO obpalleHnem. B ueHTpe gaHHOro aena
6bIN1 CNOP, KOTOPbIV NPOM30LWEN MEXKAY LbIraHaMMN U HELbIFTAHCKUMW KUTENAMU
[LEpeBHU, YTo NPUBENO K TOMY, YTO OAMH U3 XKUTENeln AepeBHU Bbli PaHEH HOXKOM
B rpyAb. Mocne aToro KUTenn fAepeBHN COXKINN AOMA LibiraH U 3a6Uau AByX U3 HUX
Ha CMepTb. 3aABUTENN YTBEPKAANM, YTO NOAULMA NOOLWPAAa TOANY U NPU3biBana
YHUUTOXUTb KaK MOXKHO 60/1ble COBCTBEHHOCTM LibiraH B AepeBHe. Takum obpasom,
Ha C/leayroWmit AeHb KUTEIU OePEBHU MONAHOCTbI0 YHUUTOXMAN 13 LbIraHCKMX
[OMOB U UX IMYHYIO0 COBCTBEHHOCTb. [1034HEE HECKONBKO 3asBUTeNEel NOCTPaganm
OT TEe/IeCHbIX MOBPEMKAEHUN, HAaHECEHHbIX BPOLIEHHbIMU B HUX KaMHAMMW, A
TaKXKe B pesynbraTe Noboes, HapA4y C UCMOSb30BaHUEM NPOTUB HUX MEPLOBbLIX
6anN10HYMKOB. LibiraHe Nofanu 3asBNeHUA 0 BO36YKAEHWM YrONI0BHOTO Ae/a NPOTUB
OTBETCTBEHHbIX M0 UX YTBEPHKAEHMIO /TULL, BK/IHOYAS HECKO/IbKMX ODULLEPOB NOAULMUMN.
Bce 06BUHEHMA NPOTUB 0DULLEPOB NOAULUN BbINK CHATBI. MATEPO KuUTene aepesHU
Obl/IM OCYKAEHbI 33 YOUINCTBO, 12 »KuTenel 6bl1M 0OBUHEHDI B APYTUX MPECTYN/IEHUAX.
[Boe 13 NATW XKuTenen aepeBHU, ocyKAeHHbIX 33 YOMICTBO, BNOCeACTBMM NOYYUIN
npesnaeHTCKoe NomuaoBaHue. HecMoTpsA Ha TO, YTO MPaBUTENLCTBO BbIAEANIO
LEHbIN HAa PEKOHCTPYKLMI0 Pa3pyLeHHbIX 4OMOB, 6bl10 BOCCTAHOB/IEHO TOJ/IbKO
BOCEMb M3 HWX. Kpome TOro, BOCCTaHOB/IEHHbIE A0Ma BbINN HENPUIOAHbI A8 KUIbS,
T.K. UX CTEHbI M KPbILIK He Bbln JOCTPOEHbI. TaKUM 06Pa30M, HECKO/IbKO LibITaHCKMX
cemeli BbIHYXKAEHbI ObIIN KUTb B KYPATHMKAX, XxieBax U norpebax 6e3 okoH. Cya,
0BHapYXWA, YTo ANUTENBHOE CTPadaHuMe (bonee gecATU NeT) 3aaBuTeNeln Hapaay
06LWMM OTHOLIEHWEM BACTEN NPUYUHWUAN 3HAUUTEIbHOE HPABCTBEHHOE CTPaAaHue,
0OCKOpBHWAKN YenoBeyeckoe JOCTOMHCTBO 3aABUTE/IEN M BbI3BA/IM YYBCTBA YHUNKEHMUSA
1 ockopbneHuns. Takum obpasom, Cys 3aK0UMUI, YTO NPABUTENLCTBO HAPYLIUIO

857 Tam xe, §§ 309-311.
858 MosndosaH (Moldovan) u dpyaue npomue PymeiHuu (Ne 2), skanoba Ne 41138/98 n 64320/01, 12 nions 2005 .
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ctaTbto 3 KoHeeHumn®®, BaxxHo Ao6aBuTb, 4To B AaHHOM aene Cya He paccmaTpusan
BEPOATHOCTb HapyLLIEeHWA TaKxKe cTaTbk 14, 3anpeLatouleil ANCKPUMMHALMIO.

[pyrMm noKasaTe/ibHbIM A€N10M O PacoBON AUCKPUMMUHAUUKU ABAAETCA A0
Maxawesbl (Makhashevy) npomus Poccuu®®. 3aaButenun, ABa 3THUYECKUX
YyeuyeHua, YTBEPKAAAN, YTO OHU BblIN HE3aKOHHO 3aJepskaHbl M UX NoaBepraau
AYyPHOMY 06palLEHMIO MO MPU3HAKY UX STHUYECKOrO NPOUCXOXAEHUA. 3anaBuTenn
npeaocTaBuMAM NOKasaHUA CBUAETENEN M AOKYMEHTbl, MoAAep’KMBatolIne mX
YyTBEPNKAEHMSA OTHOCUTE/IbHO OCKOPBAEHUA NO STHUYECKOMY NpU3HaKy. Onpeaenvs
HapyLieHue cTaTbu 14 BmecTe co cTatbeit 3 KoHseHuun, Cya yKasbiBaeT, 4To

He 6blJI0 NPefOCTaBNEHO HUKAKUX O6BACHEHWI NPUUYMH, MO KOTOPbIM BAACTU
BTOPI/IUCb U UCMONB30BANAW CUAY MPOTUB 3asaBuTeneil. MpUHUMaA BO BHUMaHMe
[aHHble 3/IEMEeHTbI HapAAY CO CBUAETENbCTBOM BepbasibHbIX PACOBbIX OCKOPBIEHWA,
KOTOPbIM NoABepraanch 3ansutenu, Cya nocTaHOB/AET, YTO 3aABUTENN NPEAOCTABUAN
[L0CTAaTOMHO BECKUX [LOKA3aTeNbCTB TOMO, YTO MX apEecT M 3aKNt04eHue B NONULEHCKOM
yyacTke He 6blIM HENTPaIbHbI C TOUKM 3peHUA pachI®®t.

3.6.2 IMCKPMMMHALMA MO NPU3HAKY NOIUTUYECKUX YoexaeHUN

Cyn, obHapyun aypHoe obpalleHne U ANCKPUMUHALMOHHOE obpalleHue no
Np13HaKy NoAUTUYECKUX YbexaeHnit B aene BupabaH (Virabyan) npomus ApmeHuu 2%,
*Kanoba bblna nogaHa YNEHOM OCHOBHOM OMMO3ULMOHHON NapTUM ApMeHUU.
MpUHUMan yyacTMe B HECKO/IbKMX aHTUMNPABUTENbCTBEHHbIX AEMOHCTPALUAX,
3anABMTENb Obln apecToBaH W 3aKAYeH Mo cTpaxKy. COTPYAHWKM Moauumu
YTBEPKAANM, YTO OHWU MONYYUIN aHOHWMHbIV TeNlePOHHbIN 3BOHOK, B KOTOPOM
coobLWwanocb, YTO 3aABUTENb BNALE/ OTHECTPENbHbIM Opy:KMem. Kpome Toro,
B MONULMM YTBEPXKAANM, UTO 3aBUTENb UCMONb30BaJ HELEH3YPHYIO JIEKCUKY
n 6bin rpyb. Takum obpasom, 3assuTento Obli0 NpeabaBAeHO 06BUHEHME B
OCKOp6/IeHNM MONULMU. 3aABUTENDL OCMApMBa AaHHble GaKTbl U yTBEPKAA, YTO
OH COTPYAHMYAN C NOAULMEN, HO NPU STOM BCE PaBHO Obla KECTOKO U3bUT, emy
HaZe NV HAPYYHWUKK, MUHANN U BUAW ero METANZIMYECKUM NPELMETOM, A0 TeX Nop,
MOKa OH He NoTeps/ co3HaHuWe. B pesynbraTe, 3aABUTENb Obl1 CUIbHO TPAaBMMPOBAH
W Hy}KZancs B onepaumu. B ob6ocHoBaHMKM cBoero pelueHus Cya NOCTaHOBWA, YTO
npoueccyasibHOe NONOXKEHUE CTaTbk 3 BMecTe co cTaTbel 14 KoHBeHL MM 0653bIBaeT
B/1aCTU PacC/ieoBaTh CYLECTBOBAHME BO3MOXKHOM CBA3U MEXAY NMOAUTUYECKMMMU
B3M1A4aMM U aKTOM Hacunusa. Tak ke Cyn yTBepKaan, uto

nAopanvM3m, TONEPAHTHOCTb M WWPOTa B3rNAL0B ABAATCA NPU3HAKaMU
“pemokpaTtuyeckoro obuwectsa” [..]. MoAuTUYeCKUt naOpPann3m, KoTopbin
nofpasymeBaeT MUPHOE COCYLLECTBOBAHUE MHOMECTBA NONUTUYECKUX YBeXaeHN
M ABUKEHWUW, OYeHb BaKeH ANA BbIKMBAHWA [EeMOKpaTUyecKkoro obuiecTsa,

859 Tam ke, §§ 102-114

860 Maxawessl (Makhashevy) npomue Poccuu, anoba Ne 20546/07, 31 uions 2012 r.
861 Tam ke, § 178.

862 BupabsaH (Virabyan) npotus ApmeHuu, kanoba Ne 40094/05, 2 oktabpsa 2012 r.
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OCHOBAHHOIO Ha BEPXOBEHCTBE MpaBa, @ aKTbl HACU/IUA, NPEeANPUHATbIE areHTamMun

I'ocy,qapCTBa, HanpaB/ieHHble Ha TO, 4TO6bI NoAaBUTb, YHUYTOXUTb UIN CAEPXKATb

pacxoxXaeHne B NOAUTUYECKUX B3rnAAaX, UAM HaKa3aTb TeX, KTO MmMeeT UAun

03By4YMBaeT NPOTUBOMONOXKHOE MONUTUYECKOE MHEeHMWe, YyrpoXakT uaeanam u

LeHHOCTAM Takoro obuectsa®®,
B HapyLweHue cBomx 06A3aTenbCTB, BbITEKAOWMX U3 KOHBEHLMM, MECTHbIE OpraHbl
B/1aCTW NPAKTUYECKU HUYErOo He caenanu, YTobbl paccneoBaTb AUCKPUMUHALMOHHYHO
nogonneky gypHoro obpateHusa. [1ga opuuepa noanumnm 6b1am NpocTo AONPOLLIEHbI
0 TOM, 3Ha/IM 1M OHU O MONUTUYECKON NPUHAZNEKHOCTU 3asBUTeNA. [JBoe Apyrux
odULLEepPOB NOANLIMK, ONO3HAHHbIX 3aABUTE/IEM KaK BUHOBHbIE, He OblIn L0NPOLLEHbI.
Takum obpasom, Cyg ob6HapyXKMA HapyleHWe cTaTbM 3 BMecTe CO cTaTben 14
KoHBeHummn®,

3.6.3 PennrnosHas AUCKpUMMHaALUMA

B gene MunaHosuy (Milanovié) npomue Cepbuu®® 3aasuTtens coobwmun o page
HanageHui ¢ Pennrmo3Homn NoaoNAeKon, NPeanpPUHATLIX NPOTMUB HEro. 3anaBUTeNb
6bln NMMAEPOM BaliLLHABCKON PenrnosHomn obuwmHbl B Cepbumn, M3BECTHOM TaKkKe
KaK Xape KpuwHa, ¢ 1984 r.. C 2001 no 2007 rr. 3aaB1UTeNb HEOAHOKPATHO nosy4van
QHOHUMHble TeslePpOHHbIe yrpo3bl. TPUMKAbl HA HEro Hanagann HeU3BECTHbIE II0AN U
HaHOCW/IM YAapbl HOXOM B XKMBOT AU rpyAb. Bo Bpems ogHOM U3 aTak NpecTynHUKY
Halapananu KpecT Ha rosiose 3asBuTtens. Monanuelickme onpocunun ceuaeTenei u
NoTeHUManbHbIX NOA03PEBAEMbIX, HO HE CMOIIW YCTAHOBUTb IMYHOCTM HAaNaAaBLUMX.
B otuete 3a 2005 r. NONNLENCKME YNIOMAHYIMU O PENUTMO3HON NPUHAANEKHOCTU
3a8BUTENA U O ero “A0BO/SIbHO CTPAHHOM BHelHem Buge”. B gpyrom otyere,
Bbinyw,eHHOoM B 2010 1., No/IMLLeMCKME OTMETUAIN, YTO HAaMaAEHMA HA 3aABUTENS BCEraa
NPOUCXOAWUIN HE3AA0/TO A0 KPYMHbIX XPUCTUAHCKUX NPA34HUKOB, U, YTO 3aABUTENb
coobuwan 06 nHUMAEHTax, “nogyepknBas” CBOK PEUTMO3HYIO NPUHAANEKHOCTb.
OHW, B pe3ynbTaTte, He UCKIYa M BO3MOXKHOCTb TOrO, YTO 3aABUTE/Ib CaM HaHeC
cebe TpaBmbI®®,

Cya, noayepkHyn, uto focygapcteo 0643aHO NPOBOAMUTL Pa3yMmHOe pacciaesoBaHmne
BO3MOKHbIX PE/IMIMO3HbIX MOTMBOB B aKTax HacU/IUA:

PaccmoTpeHue pesnrMo3HO MOTUBUPOBAHHOIO HACUAMA M HKECTOKOCTU Ha
paBHbIX YCNIOBUAX C [AeNaMu, He WMEIOLWMMKU TaKoro MNOATEKCTa, FOBOPUT O
TOM, YTO NPaBOOXPaHWUTENbHbIE OpraHbl 3aKPbIBAOT rNasa Ha cneunduyeckyto
npUpoAy AENCTBUIA, KOTOpPble ABNAIOTCA PAa3pyLIUTENbHBIMU AR OCHOBHbIX NPaB.
Hecnoco6HOCTb NPOBECTH pasnnumne Mexay cnocobamu, KOTOPbIMU PeryanpyroTes

863 Tam ke, § 200. Cm. TaksKe /IuHOOH, O4akosckuli-/loypeHc u xcynali (Lindon, Otchakovsky-Laurens and July)
npomue ®paryuu [BI1], anobbl No 21279/02 v 36448/02, 22 okTabpsa 2007 r.

864 Tam ke, §§ 133-144.

865 MunaHosuy (Milanovié) npomue Cep6uu, xanoba Ne 44614/07, 14 pexkabpsa 2010 r.

866 Tam e, § 64.
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CYLLECTBEHHO Pas/IMyHble CUTYaLWM, MOXET COCTaBUTb He3aKOHHoe obpalueHue,

HecomnocTaBumoe co ctatbeit 14 KonseHumn®®’,
Cyn Hawen Henpuemaembim, YTo focyaapcTBO B AaHHOM c/y4yae 3Hano, 4YTo
HanageHunAa Ha 3aABUTENA 6b|}'||/|, CKOpee BCero, pe/iMrmno3Ho MOTUBNPOBAHHbIMMU,
NMpn 3TOM B/Z1aCTU He NpeaAnpuUHAIN HUKAKUX lEl,el\/'1CTBl/'ll';| ANnA 3allUTbl 3aABUTENA U
Nno3BoNWAN, YTOBbI pacciefoBaHUe AANAOCL rogamu 6e3 nogaepkaHusa 06BUHEHUA
WAV YCTaHOB/IEHMA NpecTynHMKoB®, Cya, Takum 06pa3om, 06HapYKWUI HapyLleHne
KoHBeHuMK.

3.6.4 iIMCKpMMMHALMA NO NPU3HAKY Nona

Cypa TakKe BbIHeC peLleHua No Aeflam, KaCcaloLWmMmMea AUCKPUMMHALLMK MO NOSI0BOMY
npusHaky. B gene T. M. u C. M. npomus Pecnybauku Mondoea®®® 3aasutenu
CTaNn XepTBaMM AOMALUHEro HacuAWA. 3aABUTENN KasoBaIMCb Ha TO, YTO BIACTU
He NpeanoXunm um 3GGeKTUBHON U CBOEBPEMEHHOM 3alunTbl OT KECTOKOro
obpalleHns, YTo cocTaBaAET AUCKPMMMHALLMIO MO NMOJI0BOMY NPU3HaKY U ABNAETCA
HapylleHWeMm CTaTbi 3 B coyeTaHum co cTatbeit 14 KonseHummn®, Cya, Bo-nepsbix,
“yKaszan Ha CBOE peLlIeHWe, YTO HEBO3MOXKHOCTb [0CYAapcTBa 3alUTUTb KEHLLMH OT
[OMaLLHEero HaCUIMA HapyLIaeT UX NPaBa Ha PaBEHCTBO Nepes, 3aKOHOM U, YTO TaKan
HEBO3MOXHOCTb He 0653aTe/IbHO A0/IKHA BbITb YyMbILLAEHHOK 8"t Cyn 06HapyXun,
YTO BNIACTU OTKA3a/MCb NMPUHATb Kanobbl 3aABUTENEN U HE NPEANPUHANU HUKAKUX
LeNCTBUIA, 4TOObI 3alWUTUTL 3aABUTENEN OT KECTOKOro obpalleHus, KoTopomy
OHMW noaseprasncb. Tak Kak du3Myeckme NoBpexAeHUA OblAM HEAOCTAaTOYHO
cepbe3HbIMW, MPOKYPOP He Hayaa yroloBHOro paccneposaHuA. o MHeHUIO
Cypna, faHHoe Be3pevicTBue focygapcTBa AeMOHCTPUpPYET OTCYTCTBME MOHMMAHUA
cneunduueckon npupoabl gomaliHero Hacunua. Cya noaBepr KPUTUKe AaHHoe
NOHMMaHWe AOMaLLHEero HacuAusA, 3aABUB, YTO

no3numMsA NPOKYPOpPa O TOM, YTO YrOJIOBHOE pacc/iefloBaHNe He MOXKeT BbITb HauyaTo,
€C/NN TPaBMbl, MONYYEHHbIE KEpPTBOW, HE JOCTUraloT OnpeAeneHHON CTeneHu
TAXECTH (CM. N. 12 Bbilwe), TaKKe NOAHMMAET BONPOChI, Kacatolmecs 3bdeKTUBHOCTH
33LMTHBIX MEp, YYUTbIBAs, YTO MHOTVE BUAbI AOMALIHErO HACUINSA He MPUBOAAT K
NOJYYEHMIO GU3UYECKMX TPABM, HaNPUMEP, NCUXOIOTUYECKOE UM SKOHOMUYECKOE
Hacunme®”,

Bnepsble Cya npu3Han, 4To AOMALLHEe HaCUaMe TaKXe MOXKeT BK/AKYaTb
HepU3MYECKOe HacKUIMe, HaNPUMep, SKOHOMUYECKOoe Hacuame. MocTaHoBMB, YTO
[ocyapcTBO-OTBETUMK TaKKe HapYLIWIO CTaTbio 14 B coyeTaHuM co ctaTtbeit 3, Cya
NOCTaHOBW, YTO OTCYTCTBME paccaefoBaHumA

867 Tam ke, § 97.

868 Tam xe, § 99.

869 T.M.uK.M. (T.M. and C.M.) MMpomus Pecry6auku Mondosa, »anoba Ne 26608/11, 28 aHsaps 2014 r.
870 Tam ke, § 53.

871 Tam e, § 57. Cm. Takke Ony3 (Opuz) npoTus Typumu, xanoba Ne 33401/02, 9 nions 2009 r., § 191.
872 Tam ke, § 47.
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YeTKO AEMOHCTPUPYET, YTO AeicTBUA BnacTell He BGbIAM NPOCTO OTKA3OM WK
OTCPOYKOM PacCMOTPEHUA BONPOCA O HAaCM/IMU NPOTUB NEPBOI 3aABUTENbHULbI,
a COCTaBM/IM OMpaBAaHWE TaKOro HACUAMA M MOKa3anu AUCKPUMUHALMOHHOE
OTHOLUEHME K HeW KaK »KeHWwuHe. 3akatoyeHuns CneumanbHoro aoknagunka OOH no
BOMPOCY HACK/INA B OTHOLLEHWU KEHLUMH, €70 NPUYMHAX U NOCNEACTBUAX [...] Hapaay
CO CTAaTUCTUYECKUMU AaHHbIMK, COBpaHHbIMM HauMOHaNbHBIM CTaTUCTUHECKUM
ynpasieHuem [..] TONbKO MOAKPENUIN BMeYaTNEHUE, YTO BAACTU NONHOCTbIO He
MOHMMALOT Cepbe3HOCTb M MaclwTabbl Npobaembl AomaluHero Hacuana B Mongasuu
1 TO, KaKOE BNIMAHME OHO OKa3bIBAET Ha KeHLMHE,

3.6.5 AUCKpMMMUHALMA NO NPU3HAKY CEKCYa/IbHOI OpueHTaLmm

B 2012 r. 8 pene X npomue Typyuu®* Cya Bnepsble MOCTAHOBW/, YTO Xanoba,
CBfA3aHHaA C AUCKPUMMHALMEN MO NPU3HAKY CeKCyalbHOM OpUEHTaLUn, SBUIach
HapyLleHuem cTatbu 14, paBHO Kak U ctatbu 3 KoHBeHuuMuW. Kanoba 6bina nogaHa
3aKNHOYEHHbBIM-TOMOCEKCYA/IMCTOM, KOTOPOTO CHa4as1la MOMeCTUN B 06LLyH0 Kamepy
C reTepoceKcyasibHbIM 3aK/Il04YEHHbIM, MOTOM OH MOMNPOCU/ NEPEBECTM ero B 06yt
Kamepy C APpYyrmmun 3aKNHOYEHHbIMKU TOMOCEKCYaNnUCTaMu, T.K. ero 3anyrmaam m
TPeTUpoBanu. 3aTem 3aABUTENA MOMECTUIM B MAJIEHBKYHO U FPA3HYIO O4MHOYHYIO
Kamepy. OH Obln1 ILLIEH 06LLEeHMSA € APYTMMU 3aKIto4eHHbIMK. Hanobbl, Kacatolwmecs
TIOPEMHbIX YCN0BUIA, BbiNM Be3ycneLHbl. 3aaBUTENb TaKKe 6e3ycrneLlHo KanoBaca Ha
Haz3upaTtens 3a romopobHoe noBegeHMe U ockopbneHna. OANMHOYHOE 3aKYeHne
3aABUTE/ISA COCTABU/IO HE TOIbKO HapyLUeHWe CTaTbU 3, B3ATOMN OTAE/NbHO, HO TaKKe
HapyweHue ctaTbn 14, a Takxe ctatbh 14 KoHBeHuMn. OgnHOYHOE 3aKaouveHne
6b110 HAa3HAYEHO 3as8BUTE/IO TO/IbKO Ha OCHOBAHMM Ero CeKCyaslbHOW OpUeHTaLmu.
Bonee Toro, Cyn He 6bin y6exKAEeH, YTO U30NALMUA 3aABUTE/I OCHOBbIBA/IACh HA
ero ¢u1snyeckom coctoaHumn. CKopee, OCHOBHOW MPUYUHOMN €ro UCKIOUYEHUA U3
TIOPEMHOW XMU3HU BblNa rOMOCeKcyasibHOCTb 3aaBuTens®’.

3.7 Hacunue npoTus KeHLWuH

CyZ HeOA4HOKPATHO paccmaTpuBa AeNa, CBA3aHHbIE C HACUANEM NPOTUB XKEHLLUUHbI,
no cratbe 3 KoHBeHuMW. Hanbonee 3Ha4MMbIMK ABAAIOTCA AeNa, CBA3aHHbIE C
HacKUAMEeM CO CTOPOHbI FOCYAapPCTBEHHbIX BaacTe (pasaen 3.7.1), M3HacMaoBaHWeM
(paspen 3.7.2), pomawHum Hacunvem (pasgen 3.7.3), a TaKKe pacnpaBoit u
coumanbHolt usonaumnen (pasgen 3.7.4).

873 Tam e, § 62. [lononHutenbHasa MHGOPMaLLMA 0 AypHOM 06paLLeHUM NO NONI0BOMY NPU3HAKY NpeacTaBneHa
B [nase 3.7 HMxe.

874 X npomus Typyuu, xanoba Ne 24626/09, 9 oktabps 2012 r.

875 Tam e, §§ 48-58.
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3.7.1 CeKcyanbHble AoMOraTe/ibCTBa CO CTOPOHbI COTPYAHUKOB
rocyfapcTBeHHbIX OPraHoOB

Cys Heo4HOKpaATHO yKasblBa/j, YTO CeKcyasbHOE LOMOraTenbCTBO COCTaBAAeT
6ecyenoseyHoe obpalleHre B pamkax cTatbh 3 KoHBeHUMU. Hanpumep, B gene
BanawuHac (Valasinas) npomue /lumesi®’® 3asaBUTeNb NOXan0BaNCA Ha TO, YTO
ero NoABeprnn LOCMOTPY C MOMHbIM Pa3feBaHMemM BO BPeMA ero 3akatoyeHus. Bo
BPEeMA IMYHOTO AOCMOTPA 3aABUTENA 3aCTaBU/IM Pa3aeTbesa 40roNa B MPUCYTCTBUM
TIOPEMHOW CAYXKaLLei C Lenbto YHU3UTb ero. Kpome Toro, oXpaHHUKKU UccnepoBanm
€ro MosoBble OpPraHbl, a TaKXKe eay, NONYYEHHYID UM OT POACTBEHHUKOB, He
Hazes nepyaTok. HecmoTps Ha To, uto CyZ NOCTAHOBWA, YTO AOCMOTPbI C MOHbBIM
pasaesaHuMem MoryT 6biTb HEOBX0AVMbI BPEMSA OT BpEMEHU ANA rapaHTUM THOPEMHOM
6e30MacHOCTM MAK, YTOBbI NpesoTBPaTUTL BecnopasLKM uan npectynaeHus, Cya,
YeTKO 3aBUJI, YTO Tak1e AOCMOTPbI LONKHbI MPOBOAUTLCA B HAZ/NEXKALLEM NOPAAKE.
Cya, 06HapYKU, YTO IMYHBINM JOCMOTP 3aABUTeNA 6bin BbiNoAHEH 6e3 yBasKeHUA 1
C YHUNKEHMeM ero focTouHcTea. CnepoBaTtenibHO, NPABO 3aABUTENA, 3aluMLLaeMoe
cTaTbeit 3 KoHBeHuuMK, 6b110 HapyweHo®”,

B pene Azetone Muamasz (Yazgiil Yilmaz) npomus Typuuu®® 3assutenbHuULa

yTBEp»KAana, YTo OHa MoABepranacb CEKCyasbHOMY AOMOraTesibcTBy BO Bpems
3agepKaHua nonauumen. 3asBuTeNbHUUA, LWECTHAALATUNAETHAA AeByLiKa,
6blna 3ageprkaHa Mo NoJo3peHuto B nomolwmn Paboueit naptum KypaucTaHa.
3anABUTENbHULY NOABEPIIN TMHEKOOrMYECKOMY OCMOTPY, YTOBbI YCTaHOBUTL 6bina
/M OHAa M3HACWNOBaHa BO BPEMA 3aKNHOUYEHMSA. 3aABUTE/IbHMLA HE CcorllacuMaach Ha
npoBeseHe MeauLMHCKOro OCMOTPA M 3aKOHHbIN NPeACcTaBUTENb 3a8BUTEIbHULbI
He Jan Ha Hero cornacue. Mocne ocBO6OXKAEHUA U3-NOA CTPAXKM 3aABUTENbHMULA
CcTpajana oT MOCTTpaBMaTMYyecKoro crtpecca M pgenpeccuun. Cyp ycTaHOBWA,
YTO TMHEKONIOrMYECKMIA OCMOTP 3aABUTENbHUUbI, @ TaKXe HeKOMMeTeHTHoe
paccnefoBaHue cocTaBuamn becuenoseyHoe obpalleHne, T.K. 3aKOH He NPeaoCcTaBu
HeobxoaMMmble mepbl 6@30MacHOCTH, KacaloWmMecs OCMOTPA KEHLWMH-3aKN0UYEHHDIX.
MpaKTMKa aBTOMaTUUYECKMX TMHEKONOTMYECKMX OCMOTPOB He OTBEYaeT MHTepecam
JKEHLLMH-3aK/0YEHHbIX, U HE OnpaBAaHa C MeAMULMHCKOW TOYKK 3peHus. Takue
OCMOTPbI CKOpee Hamnpas/ieHbl Ha 3alWWTy UHTEepecoB oduULLEPOB NOAULMUU OT
NOXKHbIX 06BUHEHWUI B CEKCYaNbHbIX AoMoraTenscTBaxt’. Cya TakKe OTMETWA, YTO
TMHEKONOTMYECKUA OCMOTP Be3 Cornacus YeNoBEKa MOMKET CUMTATbCA CEKCYasibHO
TpaBMaTUYHbIM. MPUHMMAA BO BHUMAHWE tOHbI BO3PACT 3aABUTENbHULbI U TOT
baKT, YTO OHa HUKEM He conpoBoXAaanack, Cya 3aKNOYMA, YUTO OCMOTP AO/KEH

876 BanawuHac (Valasinas) npomus /lumesi, anoba Ne 44558/98, 24 wons 2001 .

877 Tam e, §§ 114-118.

878 Asaionb Munmas (Yazgiil Yilmaz) npomus Typyuu, »anoba Ne 36369/06, 1 pespana 2011 .
879 Tam ke, §§ 43-54.
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6bin NMPUYNHUTD KpaHHee 6eCI'IOKOI‘;ICTBO, Agocturaroulee nopora yHuxKaruwero
OOCTOUHCTBA o6pau.|,eHm|.

3.7.2 U3HacunoBaHue

Cyay [0BenoCb HECKONbKO pa3 NpU3HaTb M3HACUI0BAHME OAHUM U3 BUAOB MbITKU B
pamkax ctatbm 3 KoHBeHUMW. MPUHLMNMANBHO HOBbIM peLleHMeM B 3TOM OTHOLLIEHUN
ABAAETCA peweHne no aeny AddeiH (Aydin) npomus Typyuu®®, uck no Kotopomy 6bin
noAaH CeEMHaALATUNETHEN AEeBYLWKON KypACKOW HAaUMOHANbHOCTM, M3HAaCUI0BAaHHOM
odbuLepaMn NPaBoOOXpPaHUTE/bHbIX OPraHoB. 3asaBUTeIbHULA Obla apecToBaHa B
CBOEel AepeBHe BMeCTe CO CBOMM OTLOM U HEBECTKOW M AorMpoLleHa No nosoay
npeAnosiaraemoro y4actus B TEPPOPUCTUUECKOW AeATenbHOCTU. Bo Bpems cBoero
3aK/Il0YeHUs 3aABUTe/IbHULE 3aBA3au [/1a3a, OHa bbina n3buTa, pasgeTta forona,
NomeLLeHa B LUMHY U ee NOIMBaIN U3 LWIAHrA BOAOW MoA AaBfeHUeM, a 3aTem ee
M3HaACU/I0BanN YneH NPaBOOXPAHUTENIbHBIX OPraHOB B OTAese KaHgapmepuu. Ee n
ee cemblo 0cBO6OAUAN TONbKO Yepes Tpu aHA. OHM noganu anoby Ha aypHoe
obpaleHre B 3aK/OYEHUN ODOLLECTBEHHOMY MPOKYPOPY, KOTOPbIA MPUHAN UX
3asB/eHMeE Y NOCNAN UX B FOCYAAPCTBEHHYHO 60/IbHULY A7 0OcMOTpa. B o6ocHOBaHUM
cBoero pelueHusa Cya 3aKka04MA cnesytollee:

M3HacnnoBaHMe 3aKAOYEHHOro Od)VILI,VIaJ'IbeIM nnuyom I'ocy,qapCTBa AO0NXKHO
paccmaTpuBaTbes Kak ocobeHHo rpybas v yxacatowasa Gopma AypHoro obpatleHus,
Y4uUTbiBAA N1€TKOCTb, C KOTOpOl‘/’I 06VI,CI,“WIK MOXeT NCNoNb3oBaTb YyA3BUMOCTb U
ocnabneHHoe ConpoTuB/ieHUE XepTBbl. Bonee TOro, U3HacmaoBaHMe OCTaBaAEeT
rnyﬁokme ncuxonorn4yeckne TpaBmbl, KOTOpPble CO BpemeHeM He MpoxoaAT Tak
6bICTPO, Kak Apyrue dopmMbl GU3NYECKOTO U HPABCTBEHHOTO HAaCUAWA. 3aABUTENbHULA
TaKXe ucnbitazna ocTpyro d)VI3VIHeCKyPO 60}1b HaCUNbCTBEHHOTO NMPOHNKHOBEHUA, YTO
LO/IKHO BbI/10 OCKOPBUTL ee UyBCTBA KaK GpU3NYECKM, TaK M IMOLMOHANbHO:,
Takum obpasom, Cya 3aKAOUMA, YTO “OCOBEHHO KECTOKMUMN aKT M3HacMnoBaHmua”

COCTaBW/ MbITKY B HapyLeHue cTatbu 3 KoHBeHLMn®E2,

Cypa Tak»Ke paccMaTpuBas U3HACUI0BaHUE YAaCTHbIMU IMLLAMU. B JaHHOM KOHTEKCTe
Cyz, 0BHapyKWA, YTO OTCYTCTBUE PACC/IEL0BAHMUA YTBEPKAEHWI 06 M3HACMNOBaHWUU
cocTaBnseT 6ecyesIoBEYHOE MW YHUNKAIOLLEE OCTOMHCTBO 0bpatleHue. Hanpumep,
B gene M. C. lMpomus boneapuu®®® Cyp paccmaTpuBan skanoby YeTbipHaauaTUAETHEN
OEeBYLWKN, U3HACMNOBAHHOW ABYMA MYXYMHamu. Bnactm He npusneknu K
OTBETCTBEHHOCTU MPECTYMHUKOB, T.K. He OblI0 A0Ka3aTeNbCTB TOrO, YTO KepTBa
¢busnyeckm conpotmsaanack. B obocHoBaHMe cBoero pewennsa Cya 3aaBui, Yto:

06A3aTeNbCTBO BbICOKMX A0roBapMBatoOWMXCA CTOPOH Mo cTatbe 1 KoHBEHuuM
3aWMLLATh NPaBa M CBOBOAbI KaXKA0rO YeS0BEKA B PAMKax CBOEN LOPUCAMKLNK,
3aKpenneHHoe B KOHBEHLMM, BMeCTe co cTaTbel 3 TpebyeT oT [ocy4apcTB NpMHUMaThL

880 AlideiH (Aydin) npomue Typyuu [BI1], sanoba Ne 23178/94, 25 ceHtabpa 1997 .
881 Tam ke, § 83.

882 Tam ke, § 86.

883 M. C. [lpomus Bbonzapuu, xanoba Ne 39272/98, 4 nekabps 2003 r.
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Mepbl, NpeAHasHaYeHHbIe 418 rapaHTUK TOro, YTO YaCTHbIE IMLA PamKax CBOe

IOPUCANKLIMM HE NOABEPTaloTcA AypHOMY 06palLeHuto, BK/toYas AypHoe obpalueHune

CO CTOPOHbI YaCTHbIX ANLEEL,
Taknm o6pa30M, Cy,u, 3aKNK4unAn, 4YTO KOHBEHLIMH HaKnagblBaeT NO3UTUBHOE
0653aTeNbCTBO nposoguTb paccnegoBaHue yTBep)K,D,eHMl;lI O Hacuanun, BKAKOYana
1/13HaCl/II'IOBaHl'16885.(:y,C|| TaKXXe paccmoTpen onpepeneHne U3HacuaoBaHUA.
Ccbl1aAcb Ha CpaBHUTE/IbHOE NPaso, Cy,u, 3aK/IIO4YUN, YTO CYLLLECTBEHHbIM 3/ITEMEHTOM
MU3HACU10BaHMA ABNAETCA OTCYTCTBUE cornacua®®, dusmyeckana cuna ot npecTynHuKa
nnn ¢M3M‘{GCKO€ conpoTussieHne XepTsbl, chenoBaTe/IbHO, He Tpe6yr0Tc;|. Takum
o6pasom, Cya BbiaBMA, YTO [OCYAAPCTBO-OTBETYMK HAPYLUNAO CTaTbio 3 KOHBEHUMN,
He OCyLlecTBuB Cy,CI,E6HOE npecnenoBaHne NpPeanonoXnUTeibHbIX NPecTynHUKOB, T.K.
YKepPTBa He OKasblBasia GU3NYECKOro CONpPoTUBAEHUA,

3.7.3 lomawHee Hacuame

B cBOEM NPMHLMNNANLHO HOBOM pelleHum no aeny Onys (Opuz) npomue Typuuu 588
CyZ, ycTaHOBWMA, 4YTO OTKa3 locyaapcTsBa 3aWMTUTb 3aABUTENbHULY OT AOMALUHEro
HacmamA npoTuBopednn ctatbe 3 KoHBeHUMU. HecmoTpsa Ha To, YTO 3aABUTENbHULA
1 ee MaTb ro4amMun NoABepraancb HanagKam v 3anyrMBaHuio co ctopoHsl X.0., myxka
3aABUTENbHULbI, BAACTU HE NPeAoCTaBUIM MM MPAaBOBOM NomolLLM. Mocse Toro, Kak
X.0. HaHEC HOoXKeBOe paHEeHMe CBOEW KeHe, ero 0653anu, BCEro Ha BCero, 3annaTuTb
wTpad B pasmepe 385 eBpo. MPOKypoOp He BbIABUHYN HUKAKUX APYrMX 06BUHEHUM
NPOTWB MY*Ka 3aABUTE/IbHULLI, T.K. 3aABUTENbHULA OTO3Bas1a CBOU Kanobbl. Tem He
MeHee, 33aABUTe/IbHULLA YTBEPXKAANA B NONULMM, YTO OHA OTO3BAJ1a CBOM Kanobbl
TO/IbKO MOTOMY, YTO €€ MYXK YIpOXa el cmepTbio. M HaKoHeL, Koraa 3aaBuUTeNbHULA
M ee MaTb nonbiTanucb yexatb, X.0. ybun csoto Tewy. HecmoTtpa Ha To, yTto X.O.
Obl21 NPUTOBOPEH K MOMKU3HEHHOMY 3aKIHOYEHUIO 33 YOUIMCTBO, OH He Obl nLWeH
cBobogbl, T.K. €ro anennaumnsa Haxoamnacb Ha paccmoTpeHuu. X.0. NPofoAKUA
3anyrvusaTb 3asBuTenbHULY. B obocHoBaHMe cBoero peleHus Cyn noctaHoBUA,
yto Typums He NPUMEHUNA CUCTEeMYy HaKasaHUA 3a AoMallHee Hacuaue. YTobbl
nonoxeHus KoHBeHUMN 6blnn cobtoaeHbl, B rOCyAapcTBe AO/XKHA CYLLEecTBOBATb
npaBoBan CTPYKTypa, paspeluaroLlan yrosoBHOe npeciefoBaHWe NpecTynHuKa,
HECMOTPA Ha TOT (aKT, YTO 3aABUTE/IbHMLA OTO3Ba/a CBOM Kanobbi®®°. Bnepsble B
aene o fomaluHem Hacunum Cya 06HapyKMA HapyLleHWe cTaTbu 14 B couyeTaHum co
cTaTbel 3, T.K. HacUIMe, KOTOPOMY NOABEpPranach 3asBUTE/IbHULA, ObIJIO reHAePHbIM.

884 Tam xe, § 149.
885 Tam ke, § 151.
886 Tam e, § 159.
887 Tam xe, § 187.
888 Onys (Opuz) npomue Typyuu, skanoba Ne 33401/02, 9 uioHs 2009 1.).
889 Tam e, § 186.
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B AaHHOM KoHTeKcTe Cya 3aAaBuA cieaytollee:

anHMMBﬂ BO BHMMaHMe CBOE pelleHne 0 TOM, 4To 06Ll.l,aﬂ N AUCKPUMUHALUWMOHHAA

cy,u,eGHaﬂ MacCUBHOCTb B TprI,VIM, nyCcTb AaXe U HeymbllwneHHada, B OCHOBHOM

3aTparvMBaer npasa KeHwuH, Cya cyMTaer, YTo HacuaMe, KOTOPOMY MoaBepranach

3aABUTeNIbHULA N €ee MaTb MOXeT CYMUTATbCA TeHAepHbIM Hacuamem, KoTopoe

ABnseTca GOPMON AMCKPUMMHALMM XKEHWUH. HecmoTpsa Ha npoBedeHHble

MpaBuTenbcTBOM pedopmbl 3a nocnegHue roga, obuiee paBHogylwmne cyaebHown

CUCTEMDBI U 6e3HaKa3aHHOCTb, KOTOpOﬁ NONb3YyHOTCA arpeccopbl, Kak NMOKa3aHo B

AAHHOM Aene, AeMOHCTPUPYIOT OTCYTCTBUE A0CTAaTOYHbIX 0653aTeNbCTB No NPUHATUIO

COOTBETCTBYIOWMX MEP A4/ PELLEHNA NPOoBAEMbl 4OMALLHEro Hacuauas®,
Cya npegocTaBus cxoxkme aprymeHTbl B gene E.C. (E.S.) u dpyaue npomue Cnosakuu®?.
370 6b1/10 UHULMMPOBAHO MO YrOSIOBHOM Kanobe, NoAaHHOM 3a9BUTENIbHULLEN MPOTMB
CBOEro MyXa 3a HacuaMe Hag Hell U ee AeTbMM, a TaKKe 3a pa3BpaTHble AeNCTBUA No
OTHOLLUEHWIO K O4HOW U3 ee Aovepeit. HecMOTpA Ha TO, YTO ero 06BUHMAN B HACUAUKN U
CeKcya/lbHOM AOMOraTeNbCTBe, B 3aMpOoCe 3a8BUTe/IbHULLbI Ha OrpaHMYeHne g4ocTyna
ee MyXa K COBCTBEHHOCTM BbIN0 OTKa3aHO. My 3aaBUTE/IbHULbI AOAXKEH 6bin
NMOKMHYTb COBCTBEHHOCTb TO/IbKO Moc/e pa3soga. COOTBETCTBEHHO, 3aABUTENbHULA
M ee et BbiNN BbIHYXAEHbI yexaTb OT CBOMX APY3ei U CeMbM, YTOBbI 3aLLUTUTD
ceba. Cya o6Hapy»un HapylweHue ctaTb 3 KOHBEHUMK, T.K. BAACTU He 3alnUTUAN
3aABUTENbHULY U ee AeTel OT AoMalUHero Hacuamna®?,

3.7.4 HacunbCcTBEHHAA CTepuan3auma

CyLLEeCcTBYET HECKOJIbKO [e/1, KAaCaoLLMXCA HACU/IbCTBEHHOM CTEPUIM3aLLMK, B KOTOPbIX
Cyn, o6Hapy»Xun HapyLieHune ctaTbu 3 KoHBeHLMU. TakoBbIiM Obl10 peLleHune no aeny
B.C. (V.C.) npomus Cnosakuu®®. 3asButenbHULa, UpiraHka, 6blna cTepuamM3osaHa B
obLecTBeHHOM 6ONbHMLLE NOC/IE TOTO, KaK OHa poawna BToporo pebeHKa. Bo Bpems
CXBaTOK €l coobwmnm, 4to TpeTbs bepemeHHOCTb byaeT onacHon Ans Hee U ee
pebeHKa, N03TOMyY 3asBUTENbHULA NOAMNMCANA 3aNpPOC Ha CTepuansalmio. Tem He
MeHee, 3aABUTENIbHMLLA He MOHMMasIa TOYHO 3HaYeHue TepMmnHa “ctepuansaums”.
TakKe 3aaBUTeNIbHULA He Bblia NPponHGOPMUMPOBaHa O NOC/IEACTBUAX CTEPUAN3ALLUM
W anbTepHaTUBHbIX pelleHusx. B pesynbrate Cya NocTaHOBWUIA, UTO

npoueaypa cTepuansaumm, Bkaoyas cnocob, KOTOpbIM 3aaBuUTeNbHULY Ybeannn
COrNacuUTLCA Ha Hee, NPobyaANAN B Helt YyBCTBa cTpaxa, 601U U HENONHOLLEHHOCTN
M NpUBENU K AAUTENbHOMY CTpajaHuio. YTo KacaeTca mociefHero nyHkTa,
3aABUTENbHULIA UCMbITANA TPYAHOCTU B OTHOLLEHUAX CO CBOMM NapTHEPOM U, No3aHee,
Myem B pe3ynbTaTte ee 6ecnnogHocT. OHa npuBena cBolo 6ecnNoAHOCTb, Kak
OAHY U3 NpUYMH cBoero pa3soga B 2009 r.. 3aaBUTeNbHMLA CTPajana OT cepbesHbix
MEeIMLMHCKMX M MCUXONOTUYECKNX NOCNEACTBUI NPOLIeAYPbI CTEPUIN3ALIMM, KOTOPbIE
BKJ/IOYA/IN CUMMTOMbI NOXKHOW 6epemeHHOCTU 1 TpeboBanu edeHuna y ncuxmaTpa.

890 Tam xe, § 200.

891 E.C. udpyaue npomus Crioeakuu, anoba Ne 8227/04, 15 centabpsa 2009 r.
892 Tam e, §§ 43—-44.

893 B.C. (V.C.) Mpomue Cnosakuu, anoba Ne 18968/07, 8 Hosabpsa 2011 r.
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B cBA3M C ee HEBO3MOXHOCTbIO B AaNbHeNWeM UMETb AeTelt 3aaBuTebHuLa 6bina

M3rHaHa M3 LblraHCcKoro obuiectsa®®.
Takum obpasom, Cya o6HapyXWA, UYTO HACUAbCTBEHHaAa CTepuamnsauus
3aABUTENbHMLbI Bblna HapylweHnem ctaTbn 3 KoHBeHLMn®,

3.7.5 PacnpaBsa 1 couuanbHaa nsonauma

PacnpaBa 1 coumanbHas M301AUMA TaKKe MOFYT COCTaBUTb BecyenoseyHoe U
YHUXKatoLee A0CTOMHCTBO obpalueHue. Hanpumep, B aene H. (N) npomus LUseyuu®®
Cya, oonsKeH 6bl1 BbIHECTM PeLeHne 0 PUCKe AyPHOro obpalleHus B OTHOLEHUMN
3aABUTENIbHULbI, apraHKK, OXuaarowein genopraumnio. 3asaBUTeNbHMLA MCKana
y6exuule B LLIBeuuun, T.K. OHa onacanach AypHOro 06palleHns Co CTOPOHbI ee My»a,
ee cembyu 1 obuiecTBa AdraHucTaHa 1M3-3a ee MOMbITKU Pa3BECTUCh C MYXeM U ee
CYNPYKeCKoM nameHbl. Cya, OTMETM, YTO KEHLLMHbI MOABEPrasvCh PUCKY HAaCUIMSA
B AdraHucraHe. OHM BblIM HE TONbKO COLMAbHO UCK/HOYEHbI, ECIN HE HAXOAMNCH
MOA, 3aLWMTON MY¥KUMHbI, HO TaK}Ke CTaZIKMBA/IUCh C HACUIMEM, HAKa3aHUAMM U AaxKe
CMepTbo, €CN OBBUHANNCL B aAt0/IbTEPE UAM €CAN HE BbIMOAHANM TpeboBaHMs
cBoero mya®”’. Tak Kak 3afBUTeNbHMLA Bblia BCE ELLE 3aMYKEM, @ €€ MY He sKenas
pPa3BOAMUTLCA, OH MOT PELLNTL BOSOBHOBUTb CYMPYMKECKYHO }KM3Hb AaXKe NpOoTMB BOM
3a8BUTEIbHULLI®®E, Kpome TOro, 3aaBUTENbHULA HE MMefla HUKAKUX COLManbHbIX
CBAA3eM M 3alMUTbl CO CTOPOHbI MYyXUYMHbI Ha CBOE pPoAMHE U, C/lief0BaTesbHO,
He Mmena cpeacTs BbIKMBaHUA®®, Cya, TakMm 06pa3om, NOCTaHOBWA, YTO MpK
genoptaummn us LBeunn KymynaTUBHble PUCKM pacnpasbl obycnasnusatoT
HapylueHue cTaTby 39,

3.8 Hacuaue nportuB aertei

[eTn aBnaoTcA KepTBammu MHOXKecTBa GOPM HacuaMA U AypHOro obpalieHus.
WX ncnonb3yloT B KadectBe pabos, congat v paboumx. OHWM CTAanKMBalOTCA C
npeHebpekeHnem, HacuaMem 1 faske CMepTblo. Hacuine npoTue aAeTtei Npoucxoaut
B LUIKONE, MeCTax 3akK/atoyeHus, goma M B 6oabHMUax®®. PacTywas npakTuka
Cysa 4yeTKO 03ByuMBaeT crneuumanbHoe 06s3aTenbcTBO [OCYAApCTB 3alyMLLaTh

894 Tam e, § 118.

895 Cm.Takxe U.I. (1.G.) u dpyaue npomus Craosakuu, sanoba Ne 15966/04, 13 Hosbpsa 2012; H.B. (N.B.) npoTus
CnoBakuu, »anoba Ne 29518/10, 12 nioHsa 2012 1.

896 H. (N) lMpomus LWeeyuu, xanoba Ne 23505/09, 20 uionsa 2010 r

897 Tam xe, §§ 52-55.

898 Tam e, § 57.

899 Tam xe, § 60.

900 Tam ke, § 62.

901 Coset EBponbl, nporpamma “Cmpoum Eepony dnas demeli u emecme ¢ dembmu” [OCTyNHa Ha caitte: <http://
www.coe.int/t/dg3/children/other%20langauges/DefaultOther_en.asp>, c. 5).
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HeCoBepLIEHHONETHUX OT TeNIECHbIX HaKa3aHui (pa3aen 3.8.1), oT npeHebpeskeHNs 1
YKECTOoKoro obpatyeHmsa (pasaen 3.8.2) v OT HacUAKA B 3aKnoHMeHum (pasgen 3.8.3)%%.

3.8.1 TenecHoe HaKa3aHue

Bonpoc o TenecHbIX Haka3aHUAX BO3HUK B gene Talipep npomue CoeOUHEHHO20
Koponeecmea®®. 3asBuTe b, NATHAAUATUAETHUIA Ma/Ib4UK, BblN NPU3HAH BUHOBHbIM
B MECTHOM cyZe No AeslaM HeCcOBepLIEeHHONETHUX 33 NPUYUHEHME TenecCHbIX
NOBPEXAEHUN CTapLUEMY YYEHUKY B CBOEN LLKONE. 3aABUTENS MPUTOBOPUIN K TPEM
yAapam po3raMu B COOTBETCTBMM C 3aKOHOAATEIbCTBOM. Mpurosop 6bi1 NpuBeaeH
B UCMOJIHEHME B MOJIMLLEMACKOM y4YacTKe Tpems opuLepamm noamunn. 3aasuTento
NPULLNOCH CHATb WTaHbI U NepPerHyTbea yepes cto. MNoka ABoe oduLepoB AeprKanm
ero, TPeTU yaapun ero Tpu pasa posramu. Cyg BbiaBWA, 4TO cyaebHoe TenecHoe
HaKa3aHMe COCTaBMJIO YHMKatoLee AO0CTOMHCTBO HaKa3aHMe B HapyLlleHne cTaTbu 3
KoHseHuun. Cya noctaHOBWA, YTO

Cama npupoga cyaebHOro TesecHoro HakasaHUA 3aklo4YaeTca B TOM, YTO OAMH
yenosek coseplaeT GpuU3nMyeckoe HacuAMe Hag APYrum yenosekom. bonee Toro,
9TO HaKasaHWe y3aKOHEHHOE, T.K. B JAHHOM Aene OHO 6blio paspelleHo 3aKOHOM,
3anpoLueHo cyaebHbIMK opraHamu BaacTv focyAapcTsa U OCYLLEeCTBAEHO noauuuen
locypapcTsa (cm. nyHKT 10 Bbiwe). Takum 06pa3om, HECMOTPA Ha TO, YTO 3aABUTENb
He nepesuBan OT CUAbHbIX WKW AUTENbHbIX NOCNEACTBUIA, ero HakasaHue, Koraa ¢
HWM 06paLannch Kak ¢ 06bEKTOM, HaXOAALUMMCA B PyKax BNAcTei, NPeAcTaBaano
€060l NocAraTeNbCTBO MMEHHO Ha TO, YTO ABAAETCA OAHOW W3 OCHOBHbIX Lenein
cTaTby 3, 3aK/IOYaAlOLENcA B 3aWMTe, B YaCTHOCTU, AOCTOMHCTBA M dU3MYeCKOon
HEeNPUKOCHOBEHHOCTM NIMYHOCTU. TaKKe Henb3s MCKAYaTb, YTO HaKasaHue
MOKeT UMETb HeraTMBHbIE MCUXONOTMYECKME NOCNeACTBUA. 3aKOHHbIN XapaKTep
[AHHOTO Hacunua danee ycyrybnserca obuieii aypoit oduumanbHoOM npoueaypbl,
ncnonb3ylowei HakasaHvue, U GakTom TOro, YTo Te, KTO MPUMEHAET ero, 6binn
He3HaKoMbl 06MAUMKY* %,

Takxe Cya OTMeTWA, YTO HaKasaHue ycyrybunocb ¢pakTom TOro, 4to yaapbl 6bian
HaHeceHbl Mo ro/ibiM AroAnLam®,

Cya, TaKkKe MMen BO3MOXHOCTb BbIHOCUTb pPeLleHNA B COOTBETCTBUM C MECTHbIM
3aKOHOAaTeNbCTBaM, KOTOpoe pa3pelwano ¢usnmyeckne HakasaHuAa peTen
poautenamu. Hanpumep, B gene A. npomue CoeduHEHHO020 Koponescmea®® otumm
3aABUTENA Obla ONpaBAaH No 06BMHEHWIO B HAHECEHWUW TEIECHBIX MOBPEXAEHUI
13-33 NPUMEHEHMUSA “NPUEMNEMOrO HaKa3aHMA”, HaNPaB/JIEHHOTO HAa KOPPEKTUPOBKY
nosefeHuUA AesaTUNETHero 3aasutens. Cya 06HapyKu, YTO KeCcToKoe n3breHne
pebeHKa caf0BbIM TPOCTHUKOM [AOCTUTaeT YPOBHA KECTOKOCTU, 3amnpeLLeHHOro

902 [nsa nonyyerus 6onee noapobHOM MHPOPMALMM O MPAKTUKE CyAA B OTHOLLEHWM NPaB AeTel CM., Hanpumep,
Geraldine Van Bueren, Child Rights in Europe, Council of Europe 2007

903 Tatlipep (Tyrer) npomue CoeduHéHHo2o Koponescmea, xanoba Ne 5856/72, 25 anpens 1978 .

904 Tam ke, § 33.

905 Tam ke, § 35.

906 A. lpomue CoeduHéHHO20 Koponescmea, wanoba Ne 25599/94, 23 cenTabps 1998 r.
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ctatbeit 3 KoHBeHUMn®. Kpome Toro, Cya NOCTaHOBMA, YTO “AeTV U apyrue
paHWMBble 1ML, B YaCTHOCTW, UMEOT NPaBO Ha 3aLMUTY rocyAapcTBa B BUAE CPEACTB
CAEPXMBAHMA HapPYLEHUA NNYHON HEeNPUKOCHOBEHHOCTN %, HO aHrIMicKoe
npaBo “He NPefoCTaBUIO COOTBETCTBYIOLLEN 3aLUTbLI 3aABUTENS OT obpalleHus
WM HaKasaHuA, NpoTuBopeyallmx ctatbe 3”79, MOoMKHO 3aKNH0UYUTb, YTO TeNEeCHble
HaKasaHuA AeTell He COBMECTMMbI C NonoxKeHnamu KoHeeHuuu, a focygapcrea-
YYaCTHUKM 0653aHbl 3PPEKTMBHO 3aLMLLATL AeTel 0T PUINYECKOro Hacuams.

3.8.2 be3HaA30pPHOCTb U KecToKoe obpalleHune

B cooTBeTcTBMM C npakTuKon Cyaa 6e3HaA30pPHOCTb M KecTokoe obpalleHune ¢
AeTbMU COCTaBnAT becyuenoBeyHoe U YHUNKalollee AOCTOMHCTBO obpalleHue.
TakoBbiM 6bl10 U peleHue no aeny 3. (Z.) u dpyaue npomus CoedUHEHHO20
Koponescmea®®. B naHHOM Aefnie YeTBepo AeTel bbian MoOMeLLEeHbl Nog, ONeKy Yepes
yeTblpe C NOOBUHOM rofia NOC/e TOro, KaK CoLMasibHble Cy»KObl BNepBble L0N0KUAN
0 cnyyanx 6e3HaA30pHOCTU. BnacTu rogamu He NnomeLLanu feten Nof oneky, Aaxe
nocne TOro, Kak LUKONa, couuanbHble PaboTHUKM U ceMelHbIN Bpay coobLmam o
TOM, YTO [iBOE [eTei BOPYIOT ely U3 LLIKO/IbHbIX MYCOPHbIX 6aKOB; O TOM, UTO B lOMe
6b110 3anycTeHne (MaTpachl 6blAY MPONUTAHbI MOYOW, TPA3HbLIE NOATY3HUKM IexKanu
BE3J€E U T.A.); 0 TOM, YTO GpM3NYECKOE U MCUXOIOTMYECKOE COCTOAIHME 30,0P0BbA AeTel
YXYALWKNAOCH; U O TOM, YTO Y 0AHOTO pebeHKa bbliv HeobbluHble cUHAKK. To, YTo AeTel
He 3abpann y ux pogutenen, NPUBENO K CePbe3HbIM CTPAZAHUAM U “OU3MUYECKUM
W NCUXONOTUYECKMM TPaBMaM, KOTOPble HAaMNPAMY CBA3aHbl C NPecTynieHuem,
conpoBoOXAaoWMmMes Hacuanem”'t u coctaBuno npeHebpekeHe CO CTOPOHbI
locypapctBa. B pesynbtaTe He 6blI0 COMHEHMI, YTO CUCTEMA He 3allmMTuIa AeTen-
3asBUTeNIel OT cepbe3HOol U AINTeNbHOM 6e3HaA30PHOCTU U XKeCTOKOro obpalleHus,
YTO NPUBENO K HapyLUeHMto cTaTb 3 KoHBEeHUUMU.

Ewe oaHMM NOKa3aTeNbHbIM 4E/I0M O KeCTOKOM 0bpalleHnu ¢ eTbMu ABNAETCA
feno E. u dpyaue npomue CoeduHéHHO20 Koposneacmeaa®?, B KOTOPOM TPU CECTPbI U
nx BpaT yTBEPKAANN, YTO BAACTU HE 3aLUUTUAN UX OT GU3NYECKOrO U CEKCYasIbHOTO
LOMOraTenbCcTBa CO CTOPOHbI MOIOAOrO YeNoBEeKa UX MaTepu. HecmoTpsa Ha To,
YTO MO/I0ZON Yenosek matepu 6bin 0B6BUHEH B CEKCyasibHbIX AOMOraTesbCTBax
B OTHOLUIEHMM ABYX AEBOYEK, OH BEPHY/ICA B CEMbIO B HapyLUeHMe NpuKasa cyaa.
CoumnanbHble paboOTHWUKKM, perynapHoO nocelasBliMe CemMbio, HECKONbKO pas
BCTPEYaN ero B 4OMe, HO He BMeLIMBAINCh. B pesynbTaTte 3aaBUTE/IM NeperKMBaIm

907 Tam ke, § 21.
908 Tam ke, § 22.
909 Tam ke, § 24.
910 3. (Z.) u dpyeue npomus CoeduHéHHozo Koponescmea, anoba Ne 29392/95, 10 mas 2001 r.
911 Tam ke, § 74.
912 E. udpyeue npomue CoeduHéHHozo Koponescmaa, anoba Ne 33218/96, 26 Hosbps 2002 r.
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cepbe3Hoe Hacnane U CekCyanbHble AOMOraTe/ibCTBa Ha NPOTAXKEHUN 10 ner. 310
NPUBENO K CEPbE3HOMY NOCTTPAaBMaTUYECKOMY CTPeCCY N IMYHOCTHbIM ﬂpO6.I'I€M3M.
B o6ocHoBaHMe cBoEro peweHua Cyg oTMeTuA, 4YTo:

OTCYTCTBME pacc/iefjoBaHuA, CBA3U U COTPYAHUYECTBA COOTBETCTBYIOLWMX BAACTEN,
pacKpbITOe B ;AaHHOM Jiene, AOMKHO PAaCCMATPUBATLCA KaK UMELOLLLEE 3HaUYNUTeNbHOE
B/IMAHMWE Ha XOZ, COBbITUI 1, YTO NPU NPABUIBHOM U 3GPEKTUBHOM OCYLLLECTBNEHWUMN UX
06A3aHHOCTEN, KaK MOKHO CNpaBeaIMBO 3aK/NI0UNTb, MOXKHO 6bi10 U3bexaTb, Unu,
No MeHbLUel Mepe, MUHUMMU3UPOBATL PUCK UM NONYYEHHbIE CTPAAAHUAE,
Kak pesynbTar, npeHe6pe>+<eHme rocyfapcTBa-OTBETYMKA HapyWwuMao cTaTtbio 3

KoHBeHummn 4,

[leTn nogBsepratoTca KecToKoMy 06palLeHUIo He TOIbKO CO CTOPOHbI poauTesei
ZLOMa, HO M CO CTOPOHbI yunTeNei B WKONE. YA3BUMOCTb AeTel, NoABepratomxcs
CeKCyaNbHOMY AOMOraTenbCTBy, B MociegHee Bpemsa MOATONKHYNA Bonblyio
Manaty BbIHECTU NPUHLMNMANBHO HOBOE peleHue B aene O’Kug (O’Keeffe) npomuse
UpnaHAuu®*®, ykaszas, 4To MpnaHama Hapywmaa CywecTBeHHOe MoOKEeHNe CTaTby
3, He 3aLWMTMB 3aABUTENbHULLY OT CEKCYa/IbHOrO AOMOraTeNbCTBa CO CTOPOHbLI ee
yuuTens B HauMoHanbHoM wkone Upnangun. Cyg 6611 ybeskaeH, 4To rocyaapcrso
ZLO/IKHO Bb1/10 3HATb O CEKCYaNbHbIX 4OMOraTeNbCTBAX B HALMOHA/IbHbIX LKOAAX, T.K.
6b1/10 CAENAHO MHOTO 3aBAEHMI M 0BBUHEHUI B TaKMX NpecTynaeHuax. Hecmotpn
Ha 3TO, MPaBUTE/ILCTBO NOPYUMIO LLePKBM 0becneunTsb aeteit 06pasoBaHmem, HO He
YCTaHOBWM/IO CUCTEMY KOHTpOAA™e,

3.8.3 MpurtecHeHus

CyA, CTONKHYNCA C LOMOraTeIbCTBOM CO CTOPOHbI B/IACTEM M YaCTHbIX /ML, B Aene
M.uC. (P.andS.) npomus Monswu®Y. JaHHoe Aeno 66110 UHULMMPOBAHO MO Xanobe
YyeTbipHaAUATUNETHEN AEBYLIKM, KOTopas 3abepemeHena nocne U3HacCUAOBaHUA
M 3aTEeM CTOJIKHYNACb C MPUTECHEHUAMW B MOMbITKAX CAENATb 3aKOHHbIN abopT.
3aABUTENbHULA NoAyyYuna npoTvBopevalyyto MHGoOpmauuio o npoueaype,
KOTOpYlo el bblNo HeobxogMmo NPOMTU. Bpaum oTNpaBuIn ee K CBALLEHHUKY,
KOTOPbIN HAacTos, YTOObI OHA He Aenana abopT, U abopT Bbl OTMEHEH MO NPUYNHE
PennrnosHbix ybexaeHuin. bonbHULA BbINyCTUNA NpPecc-penuns, NoaATBep:KAas, YTo
OHW OTKa3a/NnCb NPOBOAUTL abOPT, B pe3y/bTaTe Yero MecTHble U HaLMOHa/IbHble
raseTbl onybMKoBanM CTaTby MO AAHHOMY ey, KOTOPbIE, B CBOK O4epesb, Bbi3Basiu

913 Tam e, § 100.

914 Tam e, §§100-101.

915 O’Kug (O’Keeffe) npomus Upnarduu [B], »xanoba Ne 35810/09, 28 aHsaps 2014 r.

916 Tam e, §§ 153-169. Cm. Takxe E.C. (E.S.) u Opyaue npomue Crosakuu, »anoba Ne 8227/04, 15 ceHTabps
2009 r.; [1.M. (P.M.) npomus Boneapuu, »xanoba Ne 49669/07, 24 axsaps 2012 r.; K.A.C. u K.C. (C.A.S. and
C.S.) npomue PymeiHuu, anoba Ne 26692/05, 20 mapta 2012 r.; P./.11. u 4./1.1. (R.I.P and D.L.P.) npomue
PymbiHuu, skanoba Ne 27782/10, 10 man 2012 r.

917 M. uC. (P.andS.) Mpomus Monbwu, sxanoba Ne 57375/08, 30 okTabpa 2012 r.
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»uBoe obcyaeHne aeHna B cetm MHTepHert. Mybaunkauma aena 3asaBUTEbHULLbI
60NbHULEN M ra3eTamm TaKxKe NpuBesa K NPUTECHEHMAM CO CTOPOHbI aKTUBUCTOB
npotne abopToB. BMeCTo TOro UTo6bl 3aLLMTUTL OT MPUTECHEHUI 3aABUTENbHULY U ee
MaTb, NOIMUMA NPUBE3/A X B NONULENCKMI yUYaCTOK, rAe UX A0NPaLIMBaAn B TeUeHMe
HECKOJIbKMX 4acoB, 1 Cy/, N0 CEMENHbIM Aie/1am NPUKa3an NoMeCcTUTb 3aABUTENbHULLY
B MPUIOT A/19 HECOBEPLUIEHHONETHNX B KauyecTBe BPeMeHHOM Mepbl, 4TOBbI IMLLNTL
ee MaTb POAMTENbCKUX NPaB Ha OCHOBaHMM TOrO, YTO OHa NPUHYAana CBOK A04b
caenatb abopt. HecmMoTpsa Ha To, UTO 3aABUTE/NIbHULIE, B KOHEYHOM CHETE, pas3peLLmnam
fAenatb abopT, npoueaypa 6bina nposegeHa B 500 KM OT AOMa 3aaBMTE/IbHULLbI
noanonbHo u 6e3 yxoga nocne abopra. 3aTem NPaBUTENbCTBO Hayaslo npouecc
NPOTUB 3aABUTE/IbHMLbI 33 BCTYMN/IEHME B NOOBYIO CBA3b C HECOBEPLUEHHONETHUM,
HaCUNbHUKOM, U YrON0BHOE pacc/iiefoBaHune NPOTMB NPecTynHuKa 6bi10 NnpepsaHo.
Cya, yCTaHOBWA, YTO MPUTECHEHMA CO CTOPOHbI lfocyaapcTea AOCTUIAM Mopora
YKECTOKOCTU M, COOTBETCTBEHHO, CTaTba 3 6blna HapylueHa®'s.

3.8.4 3akntoueHue

B cootBeTcTBMM C npaKTukon Cypa crtatba 3 KoHBEHUMM npepocTaBadeT
HeCcoBepLUEHHONETHUM YCUIEHHYIO 3aLLMUTY BO BPEMSA HAXOXKAEHUA B MONULMN U NOZ,
cTpaxkei. Hanpumep, 8 gene Okkanu (Okkali) npomuse Typyuu®® Cya o6HapyKun,
4YTO ABEHaALaTU/IETHUI 3anaBUTENb NoaBepranca becyenoseyHomy obpalleHuio,
T.K. BIACTW HE Y4 yA3BMMOCTM 33ABUTENA KaK pebeHKa B yroNOBHOM npoLecce
npotus oduLLepa NoAULMM, KOTOPbIN aypHO obpaltanca c 3assutenem®?. Kpome
TOro, 3asBWUTENb, KOTOPOro apecToBasn MO MOAO3PEHUIO B Kpaxke AeHer, He
TONIbKO MPOBEAN NOATOPa Yaca B Nonmuumn 6e3 agBoKaTa v CBOMX POAUTENEN, HO U
6bln PU3MYECKM M3OUT gonpalumBatoWwmMm ero opuuepom noanumm. O6BUHEHUA
npoTMB odpuLepa NOANLMUKU BbIIN CHUNKEHDI C MbITKM A0 OCKOPBAEHUSA U AypHOrO
obpalleHun, a opuLep NOAy4Yna COKPALLEHHBIN MUHUMAJbHBIN CPOK 3a Xopoluee
noseaeHue. Icku o Bo3meL,eHMM YObITKOB BbiI 06bsiB/IEHBI HE NMPUEMAEMbBIMWN N5
pPaccCMOTPEHUA MO CYLLECTBY, T.K. CPOK AABHOCTM MO HUM npoLes. Takum o06pasom,
OTHOCUTENIbHOE 0CBOBOXKAEHME OT OTBETCTBEHHOCTU, NMPeLocTaBieHHoe oduLepam
Hapaay ¢ Tem, 4To foCyAapCTBO HE MPUHAI0 BO BHUMAHWUE YA3BUMOCTb 3asBUTENS,
COCTaBMAM HapyLlleHue ctaTbn 3°2,

Cyn BblHEC Takume Xe pelleHusa B gene Aywka (Dushka) npomue YKpauHsi®?2.

[aHHoe feno 6bi10 UHULMMPOBAHO MO Kanobe cemHagLaTUNETHErO OHOLWMK,
NPUroBOPEHHOTO K agMMHUCTPATUBHOMY 3ajepiKaHuto 3a rpabesk. Bo spems

918 Tam e, § 168.

919 Okkanu (Okkali) npomus Typyuu, xanoba Ne 52067/99, 17 oktabpa 2006 r.
920 Tam ke, §§ 69-70.

921 Tam ke, § 78.

922 [Aywka (Dushka) npomus YkpauHsl, sxanoba Ne 29175/04, 3 dpespans 2011 r.
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3aK/l0YeHUs C 3asaBUTeNemM AypHO obpalannce oduLepbl NOAULMMK, NbITAACh
NPUHYAWUTb €ro NPU3HaTbCA B rpabeke. B 4acTHOCTK, €ro NPUKOBANU HAPYYHUKaMK
K 6aTapee 1 6N NNacTUKOBOM BYTbIIKOW C BOAOM. B pe3ynbraTe OH HECKO/IbKO pas
Tepsn co3HaHue. Mocne AaHHbIX MHUUAEHTOB 3afBUTE/Ib HANUCcan NpUsHaTe/bHble
NnoKasaHuA Nof AMKTOBKY oduuepoB nonuuuu. Mocne cBoero ocBoboxaeHUs
3aABMTe/Ib MOMbITA/NCA HayaTb YroNoBHOe pa3bupaTenbcTBO NpoTve oduLepa
NoaMLMK, HO NPOKYPaTypa OTKa3anach NpeanpuHUMaTh Kakme-nnbo waru, ccoliasnch
Ha OTCyTCTBME AoKaszaTenbcT. Cys 0BHapyKUA NpouesypHOE U CyLLeCTBEHHOe
HapyLweHue cTtaTbu 3 KoHseHuun. OAHOM M3 NPUUYUH TaKoro peweHus Cyaa 6bii1o
OTCYTCTBME BHUMAHMA K yA3BMMOMY BO3pacTy 3aaBuTens. HecmoTpsa Ha To, 4To
OH 6bl1 HECOBEPLIEHHO/IETHUM, O €ro apecte He COOBLWNUAMN HU POaUTENAM, HU
afiBokaTam®®, TakKe 3asaBuTENb He 6bin npeacTasneH B Cyae, KOTOPbIN NPUroBopu
ero K agMMHUCTPaTUBHOMY 3a4epXKaHuni’*

Ewe ogHMM nokasatenbHbIM 4e/10M, B KOTOpom Cya, 06HApYW, 4TO NPaBUTENbCTBO-
OTBETYMK He MPUHANO BO BHMMaHME 0COBYIO CUTYaL M0 HECOBEPLUEHHOIETHErO,
aBnaeTca aeno Ntosey (Giiveg) npomue Typyuu®®. 3aasutens NpeacTan nepes cyaom
LNA B3POCAbIX 33 UNeHCTBO B Paboyeit naptumn KypamctaHa. OH 6bl1 3aKAt04eH Nog
CTpaxy 4o cyaebHoro pasbupaTensctea 6onee Yem Ha YeTbipe C NOAOBMHOM roaa
B TIOPbMY A/1A B3pOC/bIX. HECMOTpPA Ha cepbesHble ncuxonornyeckme npobiemoi
M HeoAHOKpaTHble MOMbITKM camoybuiicTBa, emy He 6blia npegocTaBneHa
MeaMUMHCKaa nomolyb. Kpome TOro, 3aKOHHbIM NpeacTaBuTeNb 3afBUTENA He
NPUCYTCTBOBA BO Bpems LOMPOCOB B MOAWLMM, Y NMPOKypopa uau cyasu. Cya,
YCTaHOBW/, YTO A/IUTE/ILHOCTb €r0 3aKNH0UYEHMUA CO B3POC/IbIMU HaPAAY C OTCYTCTBUEM
MEeZLMLMHCKOrO YX04a COCTaBMM HapyLeHume cTaTbum 3°%°,

3.9 Mo3uTuBHbIE 06A3aTeNnbCcTBa

Mpaga yenoseka GopPMUPYIOT KaK NO3UTUBHbIE, TaK U HeraTUBHble 06A3aTeNbCTBa
CO CTOPOHbI BnacTeir. B To Bpemsa KaK Mo3uTMBHble obsA3aTenbcTBa TpPebyoT
oT focygapcTBa aKTMBHO Yy4acTBOBATb B 3aluMTe NpaB YesoBeKa, HeraTmMBHbIe
ob6sa3aTtenbcTBa 06A3bIBatOT [OCYLAapPCTBO BO34EPMKMBATLCA OT HapylweHuA
npas 4YesnoBeKa. B KoHTeKcTe cTaTbh 3 KOHBEHUMM HeraTMBHble 06A3aTenbCcTBa
TPagULMOHHO bbliM Hanbonee BaXKHbIMK. 3anpeLleHne NbiTOK, B MEPBYIO oYepesb,
06na3bIiBaeT focyAapcTBO He AONyCcKaTb AypHoe obpalieHue. Tem He meHee, Cya
dbopmynunpyet Bce 60/blLE NO3UTUBHbBIX 0083aTeNbCTB, BbITEKAIOWMX U3 CTaTbM 3
KoHBeHuuu.

923 Tam xe, § 53.

924 Tam xe, § 47; cm. Takke [xwcuzepxyH YHep (Cigerhun Oner) npomus Typyuu (Ne 2), xano6a Ne 2858/07, 23
HoA6pa 2010 r.; A32t016 Muamas (Yazgiil Yilmaz) npomus Typyuu, anoba Ne 36369/06, 1 despans 2011 .

925 Tweey (Giiveg) npomus Typyuu, »xanoba Ne 70337/01, 20 aHsapsa 2009 r.

926 Tam ke, §§ 98-99.
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HeraTuBHble M NO3UTUBHbIE 06A3aTeNIbcTBa NO KOHBEHLMM TECHO CBA3AHbI ApPYr C
Apyrom®”. Cya noAyYepKMBAET AaHHbIM GaKT, HanNnpumep, B ieN1ax, KacatoLLMXCA 0TKa3a
focyaapcTBa 3awWMaTh Nogel oT BpeAHOro BO34eNCTBUA OKpyKatowwein cpeapbl,
NPOUCXOAALLEIO OT YaCTHOW M KOPNOPATUBHOWM XO3AWCTBEHHOW AeATeNbHOCTU. B
aene Mayann u Pelinep (Powell and Ryner) npomue CoeduHéHHo20 Koponescmea
Cya nocTtaHoBMUA:

Ecnun NPOaHannU3NpoBaTb AaHHOE Ae/10 C TOYKMN 3peHNA NO3UTUBHOTO obs3atenbcTea

I’ocy,u,apCTBa npeanpuHATbL PpasyMHble N COOTBETCTBYIOWME Mepbl ANA obecneyeHusa

npas 3asBuTesen no n. 1 cratbu 8, WAN C TOYKM 3peHnA OonpasaaHHOCTU

“BMelLaTenbCTBa Co CTOPOHbI I'OCy,El,apCTBEHHOlZ BNacTM” B COOTBETCTBUM C NYHKTOM

2, NPUMEHUMBbIE NPUHLMUMbI ABAKOTCA BO MHOTOM CXOXMUMMNZE,
B KOHTeKcTe NpaB Ha HEMPUKOCHOBEHHOCTb JIMYHOCTU U XMU3Hb Cys OTMeYaeT, 4To
“cTaTbs 2 NYHKT 1 06A3bIBaeT [0CYAaPCTBO HE TO/IbKO He A0MYCKaTb YMbIL/IEHHOE U
HEe3aKOHHOE /IMLLEHMWE }KM3HW, HO TaKXKe NpeanpvHMMaTh COOTBETCTBYOLME LWarK,
YTO6bI 3aWNUTUTD KU3HU NH0AEN B CBOEN topucamkummn”?®, NMostomy Cya oueHUT
“yuynTbiBas Bce 06CTOATENbCTBA, cAenano nu focyaapcTBo Bce, YTO TpeboBanoch
OT Hero, YTobbl NPeAoTBPATUTb YrPO3Y KU3HM 3aaBuTenn”**’, [laHHana 06a3aHHOCTb
pacnpocTpaHseTca “npu onpeaeneHHbIX TOYHO 0603HAYEHHbIX 06CTOATENBCTBAX
[0 NO3UTUBHOTO 06A3aTeNbCTBA BAACTeN NpeanpuHMMaTh NpeaynpeavTesbHble
onepaTMBHbIE Mepbl A7 3aWNUTbl YEIOBEKA, YbA KU3Hb MOABEPraeTcs PUCKY OT
NPEecTYNHbIX AEUCTBUIA APYroro YenoBeKa”, HO TONbKO ecnn “Bnactu 3HaAn Unu
OOJIKHbI 6b1/IM 3HATb HA TOT MOMEHT O CYLLLECTBOBAHUM PeasibHOW U NPAMOM yrpos3bl
KU3HWU OMpeaeneHHOro YenoBeKa UK Ntogen OT NPecTynHbIX 4eNCTBUI TpeTbekn
CTOPOHbI, U, YTO HEe MPEANPUHANN HUKAKUX Mep B PaMKax CBOWMX MOJHOMOYMUIA, C
NMOMOLLLbIO KOTOPbIX, €C/IM NOCYANUTb, MOXKHO 6b1/10 6bl M36eXKaTb 3TOMN yrpo3bl”#L,
Nopo6HbIM 06pa3om, B KOHTeKcTe cTaTbM 3 Cyg MOCTAaHOBWII, YTO CTPaHbI “0653aHbl
npeanpuHUMaTb Mepbl, NpeAHa3HaYeHHbIe 415 rapaHTUK TOTO, YTO II0AM B PaMKax
WX IOPUCAMKLMIA HE NOABepratoTcsa nbiTkam, 6ecyesOBeYHOMY MU YHUNKAIOLLLEMY
[OCTOMHCTBY 06paLLEeHNIo, BKOYan AypHoe obpalleHme Co CTOPOHbI YacTHbIX anw” 932
NPUMEHAETCA TaKOM Ke NPUHLUMN “3HaN UAK cenosano 3HaTb” 9%,

927 Cm. Alastair Mowbray, The Development of Positive Obligations Under the European Convention on Human
Rights by the European Court of Human Rights, Hart Publishing, Oxford, 2004 r.

928 layann u Pelivep (Powell and Rayner) npomue CoeduHéHHo2o Koponeecmea, sanoba Ne 9310/81, 21
despans 1990 ., § 41. Cm. Takxke /lone3 Ocmpa (Lopez Ostra) npomue McnarHuu, anoba Ne 16798/90, 9
nekabpa 1994 r., § 55.

929 /1.C.B. (L.C.B.) npomue CoeduHéHHo20 Koponescmea, anoba Ne 23413/94, 9 uioHs 1998 r., § 36. Cm. Takxe
Lenmiopk (Sentiirk) npomue Typyuu, xanoba Ne 13423/09, 9 anpens 2013 1., § 79.

930 /1.C.B. (L.C.B.) npomue CoeduHéHHo20 Koponeacmea, skanoba Ne 23413/94, 9 nions 1998 1., § 36.

931 OcmaH (Osman) npomue CoeduHéHHO20 Koponescmaa, anoba Ne 23452/94, 28 oktabpa 1998 r., §§
115-116.

932 3. (Z) u dpyaue npomues CoeduHéHHozo Koponeecmea [BI1], anoba Ne 29392/95, 10 mas 2001 r., § 73.

933  Maxmym Kaa (Mahmut Kaya) npomus Typyuu, xanoba Ne 22535/93, 28 mapta 2000 ., § 115.
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BakHo oTmeTuTb, 4TO B nocnepHee Bpema Cyg pacwupun CcBOKO
NPaBoONPUMEHUTENbHYO MPAKTUKY B OTHOLIEHUM NO3UTUBHbIX 06A3aTeNbCTB B
KOHTeKcTe ctatbu 3. B gene O’Kug npomue UpnaHouu®** Cyn ycTaHOBWA, 4YTO
focyfapcTBO MMeeT co6CTBEHHOE NO3UTUBHOE 0653aTeNIbCTBO 3aMLLATL AeTel OT
aypHoro obpaleHua. [laHHOe AeNno MHULMUMPOBAHO MO *anobe MpnaHaKK, KoTopas
noABepraach cekcyasbHOMY HaZlpyraTeNbCTBY CO CTOPOHbI yunTens B HaumMoHanbHOM
WwKone, Kotopaa ¢uHaHcMpoBanachb focyaapcTBOM, HO ynNpaBAsAnachb YacTHbIM
o6pa3om noa NaTpoHaKem KaToanmyeckon Lepksu. Tak Kak focyfapcTBo 3HaN0 O
CeKCyanbHbIX JOMOraTenbCcTBax AeTel, 1, NPU 3TOM, BCE PaBHO NOPYYU/IO0 HAYalbHOE
obpasoBaHue HauuoHanbHbIM WKofam 6e3 3awmTbl UauM KoHTpons, UpnaHaua
He BbINMO/MHWAA CBOE MO3UTMBHOE 06A3aTeNbCTBO 3aWMUTUTL 3aABUTENbHULYY OT
CeKCcyaNbHOro HagpyraTenbcTBa. Takum obpasom, Cya obHapyKUA HapylueHue
CYLLECTBEHHOIO MONOXKEHUA cTaTbh 3 KoHBeHUUN?®. BbiHECEHHOE pelueHue No
AaHHOMY aeny 6bln10 3HaUMMBbIM, T.K. Cya BnepBble 06HaPYKUA HapyLlweHWe CTaTby
3 No CcyLWwecTBEHHOMY NOJIOXKEHMIO B MPOTUBOBEC NPOLLECCYaZIbHOMY NOIOXKEHUIO,
HeCMOTpPA Ha TO, YTO AeNCTBUA AypPHOro obpaLleHns 6blan BbINOJHEHbI CO CTOPOHbI
YaCTHOro NMLa, 3 He TOCYAAPCTBEHHbIX BAACTeN.

[anee npeactasneHbl HEKOTOPbIE MO3UTHUBHbIE 06A3aTE/ILCTBA, KOTOpPble [ocyaapcTBa
MMEIOT B COOTBETCTBUM C CyAebHOM NPaKTUKoi no KoHBEHWUMM, NpW peannsaumm
cBoeit 06A3aHHOCTM NO NPEAOTBPALLEHMIO, CMATYEHMIO NOCAEACTBUIA U YCTPAHEHNIO
HapyLeHwui cTaTbk 3.

3.9.1 AgeKBaTHOe peryiMpoBaHue BCEX NPaBOOXPaHUTE/IbHOMN
BeATeNbHOCTU

CyL HEOL4HOKPATHO MOCTaHOBAAA, YTO BCA MPABOOXPaHUTENbHAA LEeATe/bHOCTb
LOMKHA 6bITb LONKHBIM 06Pa30M YNOJHOMOYEHA B COOTBETCTBMM C BHYTPEHHUM
npasom. [oKasaTebHbIM MPUMEPOM B 3TOM OTHOLLEHWM ABAAETCA Aeno Makapayuc
(Makaratzis) npomue lpeyuu®®. JaHHoe Aeno 6bi10 UHULMMPOBAHO MO Kanobe
rpeka, paHeHHOro oduuepamu NoauULMU BO BPEMA €ro 3agepskaHua. UHunaeHT
npousoLen nocse Toro, Kak 3asaBMUTe/Ib MPOEXan Ha KPacHbli curHan ceetodopa,
npopBascs Yepes NATb NOANLENCKMX KOPLOHOB U CTOIKHYACA eLie C HECKO/IbKUMM
aBToMobuaamuU. Korga ero MaLlimHy, B KOHLE KOHL,OB, OCTaHOBMM Ha 3anpaBoYHOM
CTaHUMM, a OH OTKa3a/cA BbIXOAWTb U3 Hee, MO ero cioBam, obuLepbl NOANLUM
OTKPbIIM MO MalnHe oroHb. HakoHel, oduuep NMOAULMU CYMEN NPOHUKHYTbL B
MaLLMHY M apecToBaTb ero. 3asBMTE/A CPA3sy e A0CTaBUAN B 6ONbHULLY, r4e Bpaum
Hayanau NeyeHWe ero NPaBoN PyKW, NPaBoW CTYMHW, NEBOI ATO4MLbI U NMPaBOM

934 O’Kug (O’Keeffe) npomus Upnaarduu [BI1], anoba Ne 35810/09, 28 aHsapsa 2014 r.
935 Tam e, § 187.
936 Makapayuc (Makaratzis) npomus peyuu, sxanoba Ne 50385/99, 20 aexkabpa 2004 r.
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CTOPOHbI rpyAun. 3asBUTE/Ib TaKXKe XanoBasCA, YTO €ro paHUAM B CTYMHIO, KOraa
BbITaCKMBaAW M3 aBTOMOBUASA, HO MPaBMTENLCTBO OCMOPUAO AAaHHOE 3aABAEHME.
McuxmMyeckoe CoCToAHME 3aABUTENA CUIbHO YXYALIMAOCH NOCAE AaHHOMO CayYas.
Cpasy e noc/ie MHUMAEHTA HECKO/NIbKO OGULLEPOB MOAULMUM MOKUHYAN MECTO
npecTynieHus, He Ha3gaB cebsa M He cooblmB Heobxoanumyto MHbopmaLmio B
OTHOLWEHUN MCMONb30BAHHOMO OpPYKMA. TOCYAaPCTBEHHbIA 06BUHMTENb Hayan
pa3bupaTenbCTBO NPOTMB cemepbix odurLepoB. Tak Kak MMeHa He BCcex odpuLEepos,
YYacTBYIOLWMX B 3a4epXKaHuK, BblAN YCTAHOBNAEHDI, CY4 HE CMOT YCTaHOBUTb 6biau
NN 3TV ceMb 0OULLEPOB TEMM, KTO CTPensn B 3aasuTens. OBHaPYKMB HapyLieHne
ctatbu 2 KoHBeHuuu, Cya nocTaHOBMA, YTO “NnoanLeiickne onepauumn Heobxoammo
perynMpoBaTb COOTBETCTBYIOWMM 06Pa3OM B COOTBETCTBMM C BHYTPEHHMM MPaBOM
B PaMKax CMCTEMbl AOCTAaTOMHbIX U 3GGEKTUBHLIX Mep NPOTUB MPOM3BONA M
3noynotpebneHus cunoin”s’,

BHyTpurocyfapcTBeHHas 3aKkoHoaaTenbHasa 6asa pomkHa obecneymBaTb
“pocTaToyHble U 3PPEKTUBHbIE Mepbl MPOTMB NPOM3BOAA U 310ynoTpebaeHns
CU/IOW, U Jaxke NPOTUMB NPesoTBPaTUMbIX NpoucwecTsnin”’?E. Mpu oTcyTcTBMU
3aKoHOZaTeNbHOM 6a3bl cTpaHe-0TBETYMLE ByAeT ropasao TpyaHee A0Kas3aTb, YTO
WX areHTbl “npMHMMalOT COOTBETCTBYHOLLME MepPbl, YTOObI rapaHTUPOBATb, YTO 1060
PUCK ANSA }KMU3HU 3aaBuTeNed [...] cBeaeH K MUHUMYyMY” 9%,

3aKkoHogaTenbHas 6asa, peryaupytowas cobnogeHve focyaapcTBom craTbu 3,
[LO/IKHA TaK»Ke OXBaTblBaTb MPOLLECCHI U NPOLLEAYPbI, C MOMOLLHIO0 KOTOPbIX KEPTBbI U
NOTEHLMa/IbHbIE YKEePTBbI MOTYT NOAATb XaNoby B opraHbl BacTu, 6yayT BbICAYLWAHbI
M MONyYaT COOTBETCTBYHOLLYIO 3aluTy. Takum 06pa3om, BbicTpoTa pearmpoBaHun
[LONKHA BbITb HE TOIbKO NPeAYCMOTPEHA, HO M OCYLLECTBAATLCA B PEANbHOM KU3HM.
B faHHOM fene paccmoTpeHbl cpasy obe cuTyauuu, Korga NvMua HaxogAaTcs Ha
noneYyeHUy UK NOL KOHTPOEM NPABUTENbCTBEHHbIX areHTCTB, HanpUMep, B TIOPbME,
NoNMLEeNCKOM yyacTKe, Kasapme, (ncuxmaTpuyeckoit) 6onbHuLe, obpasosaTesibHOM
YUPENKOEHUW U T.4., U, KOTAA YrPO3a UCXOAMT OT TPETbEN CTOPOHDI.

3.9.2 AgeKBaTHoe 0byueHue

B ctaTtbe 3 Takxe copepxutca 0643aTeNbCTBO MO 03HAKOMIEHUIO U NU3y4yeHuro
CTaHOApPTOB MO NpaBam Yenoseka. locyaapCcTBEHHbIE areHTbl A0MKHbI 3HaTb OCHOBHblE
CTaHAapPTbl, 3aKpenaneHHble B AaHHOM MNOJIOXKEHUMN. OHO BK/OYaeT, Hanpumep,
HEO6XO,CI,VIMOCTb NoAroTOBKU THOPEMHbIX Ha,u,ampaTenei/‘l KTOMY, 4TO “ncnonb3osBaHune

937 Tam e, § 58. Cm. TakKe Xunbda XagpwmadidHcoommup (Hilda Hafsteinsdottir) npomue UcnaHduu, anoba
Ne 40905/98, 8 utoHs 2004 r., § 56.

938 Makapayuc (Makaratzis) npomue lpeyuu, sxanoba Ne 50385/99, 20 aekabps 2004 r. CM. Takke ApanxaHoss!
(Arapkhanovy) npomue Poccuu, sanoba Ne 2215/05, 3 oktabpsa 2013 r., § 110.

939 ApanxaHosel (Arapkhanovy) npomus Poccuu, anoba Ne 50385/99, 20 aekabps 2004 r., § 119. Cm. Takke
JleoHuduc (Leonidis) npomuse peyuu, xanoba Ne 43326/05, 8 axeaps 2009 r., § 60.
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dusnyeckoit cunbl 6e3 cTporot HEOHXOAMMOCTU YHUKAET YeI0BEYECKOE JOCTOMHCTBO
W, BNPUHLMNE, ABNAETCA HapyLLEeHWeM NPaBa, 3aKpenieHHoro B cTaTbe 3 KoHBeHwummn” 40,
Takum obpasom, TOpeMHas afAMUHUCTPaALMA AONKHA 0obyyaTb CBOM mepcoHan
NPUHLMNY UCNONAb30BAHNA HAMMEHEee PafMKaNbHbIX CPeACTB MPUMEHEHMA CUbI U
ero nocneacTBui, HaNnpuUmep, NPU PeryaMpoBaHUM TIOPeMHbIX ByHTOB. PaccmoTpum
cnepyowme TpeboBaHUA K Hagnexalwen noarotoBke, cHOPMynMpoOBaHHbIE
Esponeiickum KomuteTom no npefoTBpalleHUto MbiTOK, HecyenoBeyHoro unu
YHUMKAIOLWEro AOCTOMHCTBO 0b6paleHns uam HakasaHua (EKMM), kotopble Cyg,
NoATBEPAMA B Aenax, Takux Kak A.@. (D.F.) npomue /lameuu®** 8 2013 r.:

MonbITKa YCTPaHUTL ¢EHOMEH Hacunma cpegu 3aK/KOYEHHbIX Bbl3blBaeT

HEOGXO,CIMMOCTI: NOCTaBUTb T}OpeMHbIFI nepcoHan B NOJIOXKeHUe, B TOM 4ucne C

TOYKU 3pPEHUA CTeneHn YKOMNIEKTOBAHHOCTU, B KOTOPOM OH OCyLW,eCcTBaAN 6bl

CBOW MONIHOMOYUA U GYHKUMKU KOHTPOAA Hagnexalwmm obpasom. TiopemHbIi

NepcoHan AO/IKEH YYTKO pearMpoBaTb Ha NPU3HAKU NPABOHAPYLUEHUI, a TaKKe

A0/1XKeH 6bITb pewunTenbHbIM U O0/TIXKHbIM 06p330M noAaroToBAEHHbIM, 4yTO6bI npu

HeobxoAMMOCTU BMellaTbes. CylecTBOBAaHME MO3UTUBHbLIX OTHOLEHUIH MexAay

nepcoHasioM U 3aK/ID4eHHbIMU, OCHOBAHHbIX Ha NMOHATUAX 6e30nacHOro 3akn4eHUs

1 3a60Tbl, ABNAETCA onpesensaowmm GakTopom B 4aHHOM KOHTEKCTE; 3TO 3aBUCUT

B 60NbLIOK cTeneHu oT nepcoHana, o6nap,ar0Lu.ero COOTBETCTBYHOLWLMUMU HaBblKaMu

MENNINYHOCTHON KOMMYHUKaLMK. TaKKe, ynpasaeHue JONKHO 6biTb NOATOTOBIEHO

Tak, YTO6bl NOAAEPHKMBATL NEPCOHAN NPU OCYLLECTBEHUM UX NOHOMOYNIA?2,
Cyn, NpvHMMaeT BO BHMMaHMWe AaHHble obuwue ctaHgaptbl EKMM u cuntaeT mnx
aBTOPUTETHBIMW B OMpeaeneHHOol cTeneHu, aaxke 6onblie, yem HabaogeHun
KomuteTa no oTaenbHbIM rocyfapcTBam, Mmetlolwmne 60Mbllyo f0Ka3aTebHYIO

cuny,

3.9.3 OnepaT1BHOE NJIAaHMPOBAHUE BCEW NMPABOOXPAHUTENIbHOMN
AeATeNIbHOCTH

OpHOW 13 NO3UTUBHbIX 06583aHHOCTEN [0CYAAPCTBA B KOHTEKCTE NPAaBOOXPAHUTE/IbHbIX
onepauuin ABAAETCA KOMMJIEKCHaA NpoBepKa naaHuMposaHua. [eno MaKKaHH
(McCann) u dpyaue npomue CoeduHéHHO20 Koponeacmeaa ABNAETCA MOKa3aTe/IbHbIM
B AaHHOM acnekrte: oduuepbl BPUTAHCKOW NOAULUKM MPUMEHUAU CUANY CO
CMepTeNbHbIM MCXOLOM MPOTMB NOA03PEBAEMbIX TEPPOPUCTOB UPA, HaxoaaLwmXcs B
MMbpanTtape, Ha OCHOBAHWM PA3INYHBIX MPEAMONOKEHNI O HAMEPEHMAX U AeUCTBUAX
TEPPOPMCTOB, KOTOPbIE YKA3blBAAM HA TO, YTO OHM MPELACTABAAT CEPbe3HYH0
yrposy ana apyrvx. Cya, “NnpuHYmMan BO BHUMaHWe pelleHne He NpenATcTBoBaTb
nepemeLLeHuio Nogo3pesaembix B lMbpanTap, HapsA4y C HEBO3MOXKHOCTbIO BAacTel

940 Canokoe (Sapozkovs) npomue /lameuu, »anoba Ne 8550/03, 11 pespans 2014 r., § 64, co cCblNKOW Ha
Jedosckuli (Dedovskiy) u Opyaue npomus Poccuu, anoba Ne 7178/03, § 81 u Kopoboe (Korobov) u dpyaue
npomue 3cmoHuu, xanoba Ne 10195/08, 28 mapta 2013 1., § 97.

941 A.@. (D.F) npomus /lameuu, sanoba Ne 11160/07, 29 oktabps 2013 r.

942 Tam e, § 30.

943 Tam ke, § 81.
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Yy4YecTb, YTO MX pa3BedbliBaTe/bHasA OLEHKa MOMKEeT, B HEKOTOPOM OTHOLUEHUHU,
6bITb OWMBOYHOM, a TaKXKe aBTOMATUYECKOE MPUMEHEHUNE CUAbI CO CMEPTE/NIbHOM
MNCXOA0M, KOF4a CoNpaTthl OTKPLIIN OFOHb, [...] He ybexaeH, 4To yOUNCTBO Tpex
TEPPOPUCTOB COCTABAAET UCMNOb30BaHME CUbI, KOTOpasA He Bblna 6oblue ToK, YTo
abcontoTHO HeobxoaMMa A1 3aLMTbl UL, OT HE3aKOHHOTro Hacuama” 944,

3.9.4 TymaHHbIle yCN0oBUA coaeprKaHunaA

B ocHOBe npaBa KaXAoro 4yenoBeka He noasepraTbcA HecyenoBeyHOMY WU
YHUXKAOWeEeMY [AOCTOMHCTBY HaKa3aHUI0 /IEKUT MO3UTUBHOE 065A3aTeNnbCcTBO
TIOPEMHOW aAMWHUCTPALUU U APYIUX LEHTPOB COAEP)KaHUA 3aK/IHYEHHbIX
npeaocTaBAATb MMLAM, INLIEHHBIM CBODOAbI, MPUeM/IEMbIe YCI0BUA 3aK/IOYEHUSA.
MpeBeHTUBHbIN XapaKTep AaHHOrO NpPaBa, a TaKKe COOTBETCTBYHOLLME NO3UTUBHbIE
obssatenbctea locyaapcTBa nogvyepkuBatoTca daktom TOoro, yto Cyg B cBOew
NPaKTUKe HeOAHOKPATHO 0B paLLAETCA U NPUMEHSET 3akntodeHus EKMIM®, yba paboTa
ABNAETCA MOJMHOCTbIO NMPEBEHTUBHOM MO CBOEMy XapakTepy. 3aech locymapcTsa
CTa/IKMBAKOTCA C NO3UTUBHbBIM 0643aTE€NbCTBOM NPUBECTU CBOU THOPEMHbIE CUCTEMDbI
B COOTBETCTBME C MUHMMAJIbHbIMU €BPONENCKUMUN CTaHAAPTAMU HE3aBUCMMO OT
bMHAHCOBBIX M ApYruX ycnoBuint. Hanpumep, B OTHOLWEHUM NepernosiHEHHOCTH,
rMrMeHbl, HEMPUKOCHOBEHHOCTU, AOCTYMHOCTU MEAMULMHCKOM NOMOLLM, @ TaKxke
apyrux ¢akTopos, Cyg coBmecTHo ¢ EKMM 3HauynMTeNbHO paclmMpuan CTaHg4apTbl U
Tenepb, pa3 3a Pa3om, yKasbIBaeT, YTo

OTCYTCTBME MeCTa ABNAETCA LEHTPasbHbiM GaKTOPOM B aHa/iuM3e COOTBETCTBMSA
YCNOBUI 3aKNOUYEHMA 3aAaBUTeNn cTaTbe 3. TOT GaKT, YTO 3aaBUTENb AO/IKEH
6bIN XUTb, CNaTb U MCMOAb30BATb TyaneT B O4HOMN M TOW Ke Kamepe C 6OoNbLIMM
KO/IMYECTBOM APYruX 3aK/0UYEHHbIX, cam no cebe Bbla AOCTAaTOYHbIM A8 TOTO,
4yT06bl NPUUMHUTL CTPAZaHUA UAU BbI3BaTb TPYAHOCTM TAKOro YPOBHSA, KOTOPbIiA
npesbllaeT Hen3besKHbI YPoBEHb CTPaAaHWI, MPUCYLLMIA 3aKNHOHEHNIO, U BbI3bIiBaET
4yBCTBa CTpaxa, 601 M HENONHOLLEHHOCTM, CNOCO6HbIE OCKOPOUTL M YHU3UTL €ro
[OCTOMHCTBOC,

3.9.5 CneuunanbHble 06493aHHOCTU B OTHOLIEHUN 0CO6eHHO
YA3BMMbIX UL,

MpasoBaa npakTnka Cyaa, B 0ob6WeEMmM, U B KOHTEKCTE CTaTbM 3, B 4aCTHOCTH,
MOKa3blBAET 3HAHME CMeLManbHbIX HYXA ONpeAeeHHbIX UL, UAKW TPYNn Aul,

944 MakkaHH (McCann) u dpyaue npomue CoeduHéHHo2o Koponescmea, wanoba Ne 18984/91, 27 ceHtabpsa
1995 ., § 220.

945  [1nA nony4yeHua MHGopmaLmm o NocaeSHUX Npumepax pewweHnii EKMM B 4oKasaTenbHbIX U MaTepUanbHbIX
pasaenax noctaHosnenus Cyaa cm. P3axaroe (Rzakhanov) npomue Aselipb6aiioxcara, sxanoba Ne 4242/07,
4 viona 2013 r.

946 Kapanssu4toc (Karalevicius) npomue /lumeel, skanoba Ne 53254/99, 7 anpens 2005 1., § 39. Cm. Takke Mupc
(Peers) npomus peyuu, xanoba Ne 28524/95, 19 anpens 2001 r., § 72; Kydna (Kudta) npomus lMonswu
[6], anoba Ne 30210/96, 26 oktabpsa 2000 ., § 92.
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ABNAOLWMXCA 6HoNee NoABEPHKEHHbIMM PAa3IMYHBIM GOPMaM HEA0CTATKA B LUIMPOKOM
CMbICNE, UN YA3BUMbIX B Y3KOM CMbIC/Ie, MU3-32 UX CTATyca MU MONONKEHUA B
onpeaeseHHOM MecTe Uau Bpems. [aBaiite MOCMOTPUM Ha KOHKPETHbIN npumep:
3aK/Itl04eHHbIe, NOA03PEBAEMbIE MW OCYXKAEHHbIE 33 CEKCYa/lbHble MPECTYN/IeHN,
W/IM 3aK/IIOYEHHbIE, paHee COTPYAHUYaBLLME C NPaBOOXPAHUTE/IbHbIMU OpraHamMMm.
Cya, noctaHosun B gene [.®. npoTtvs JlaTBuUW, YTO TaKuWe AuULa “nofsepratorcs
0c060l1 0MacHOCTM HacUAMA cpeaum 3aK/YeHHbIX B Topbmax Jlatemn”*Y. O.0.
OblN1 NONMLENCKMM MHGOPMATOPOM, KOTOPOro nosgHee 06BUMHUIM B CEKCYa/lbHOM
HaApyraTenbCTBe Hafg HECOBEPLEHHONETHUMWU W MOMECTMAN B TIOPbMY, MU,
CNefoBaTeNbHO, OH CTaja YA3BMMbIM MO ABYM MPUYMHAM; OH Moasepranca
“noBbIlEHHOMY PUCKY AYPHOTO 06palleHMsa Co CTOPOHbI APYIMUX 3aKIOYEeHHbIx” 948
1 “ACHO, YTO KaxAoAHEeBHOE NpebblBaHWe 3aABUTENS C 0OLLMM HaceNEHNEM TIOPbMbI
cnocobcTBOBANO TONbKO MOBbILEHUIO PUCKA HACUANA NPOTUB HEro, T.K. 3HaHWA O
XapaKTepe 06BUHEHUI NPOTUB HETO, @ TaK}Ke O ero MPOLU/bIX CBA3SX C NOAULMEN,
CTann AoCToAHMEM 60NbWOro YMcna 3akntoueHHbIx%*°. CooTBETCTBEHHO, BAACTH
6b111 0653aHbI NPUHATL MePbl, KOTopble “nNpeaocTaBmam bbl 3bOEKTUBHYIO 3aLLUTY,
B YACTHOCTM, YA3BUMbIM IULL@M B 3aK/IHOYEHWUW NOZ, UCKIOUYUTENIbHBIM KOHTPOIEM
B/1ACTEW, @ TAKXKe AO/IKHbI BK/IOYATb PasyMHbIe Larv no npegoTBpaLLeHuIo AypHOro
06palLieHns, 0 KOTOPOM BNACTM 3HAIN MW SOMKHbI 6b11M 3HATL” 90, [1. ®. skanoBancs,
B YaCTHOCTMU, Ha “OTCyTCTBME cneumanbHbix Mep 6esonacHocTn”®®! ans ero 3awmThl,
TaKMX Kak, Hanpumep, ero nepesos B 60see 6e30nacHyto TIOPbMY, YTO ABASETCA
no3nTUBHOM 06A3aHHOCTbIO focyaapcTea. Cya yCTaHOBUA Ciedytolmne CTaHaapThl
ONA TaKUX Mep:

CyA NpUHUMAET BO BHWMaHMWe, YTO, AJ/If TOrO YTOBbl MECTHbIN MPeBEeHTUBHbI
MexaHn3m 6bin 3GGEKTUBHBIM, OH LO/MKEH MO3BO/MATH 3aUHTEPECOBAHHbLIM
BNACTAM pearnpoBaTb B CPOYHOM MNopsfKe Cnocobom, NMponopuuoHanbHbIM
npeanosaraemMomy PUCKY, C KOTOPbIM MOXeT CTO/IKHYTbCA NnLo. Kak cTano AcHo u3
npumepa 3asBUTENs, 3anNPOC B NPABOOXPAHWUTE/IbHBIE OPraHbl 417 NOATBEPKAEHNUA
COTPYAHMYECTBA C MONULMENH MOXKET MPEBPaTUTLCA B ANUTEbHYIO CIOKHYIO
6t0pOKpaTUYECKYIO Npoueaypy. ITOMY B 3HAaUMTENbHONM cTeneHu cnocobereyeT
OTCYTCTBME COOTBETCTBYIOLLEN KOOPAUHALMM MEXKAY ClesoBaTenem, 06BUHUTENAMMU
1 UCMPABUTE/IbHBIMMU YYPEXRAEHUAMM A7 NPEAOTBPALLEHUS BOSMOXKHOIO AypPHOTO
06paLLeHus C 3aK/TI0YEHHBIMM, KOTOPbIE, B COOTBETCTBUM C 3aNMUCAMU 06 YroNOBHbIX
NPECTYN/IEHUAX, CTa/In YA3BUMbIMU U NOABEPTraloTCA HAacUMIO B TIopbMe. Cyg, yxe
YCTaHaB/IMBaN U KPUTUKOBA/I OTCYTCTBME CUCTEMATUYECKOTO MOAXOAA K PELIeHMIo
TPYAHOCTEN, C KOTOPbIMMU CTANKMBAIOTCA NONMULEICKME MHPOPMATOPBI B TIOPbMAaX
Nateun®?,

947 A.@. (D.F.) Mpomus J/lamsuu, sanoba Ne 11160/07, 29 okTtabpa 2013 1.

948 Tam ke, § 84.

949 Tam xe, § 81.

950 Tam e, § 83, co ccbiikoM Ha Jxcypdxesuy (Purdevic) npomue Xopeamuu, sxanoba Ne 52442/09, 19 uions
2011r., § 102. Cm. Takske [MaHmea (Pantea) npomue PymbiHuu, wanoba Ne 33343/96, 3 uioHs 2003 1., § 190,
v NpemuHuHbl (Premininy) npotus Poccum, skanoba Ne 44973/04, 10 dpespansa 2011 ., § 84.

951 A.@. (D.F.) npomue J/lamsuu, sxanoba Ne 11160/07, 29 oktabps 2013 1., § 88.

952 Tam e, §§ 91-2, co ccbinkoit Ha . /1. (J.L.) Mpomus Jlameuu, xanoba Ne 23893/06, 17 anpens 2012
r., §87.
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3.9.6 06:A3aHHOCTb NPOBECTU pacciesoBaHue

BarKHO NoAYEPKHYTb, YTO CTaTbsA 3 KOHBEHLMW COLEPIKUT HE TOIbKO CYLLLECTBEHHOE
NoMOXKEeHMEe, HO TaKXe M npoleccyanbHoe. OTo o3HavaeT, yto locygapcTea-
YYaCTHMKM MOTYT HECTM OTBETCTBEHHOCTb 3a HenmpoBeAeHWe pacciefoBaHMUA
NPeAnoNoKUTENbHOTO AYPHOTO 06PaLLLEeHUA U HACKIUA, HE3AaBUCUMO OT BUHOBHBIX.
Cya pa3paboTan HEeCKONbKO KpUTepMeB A/1A UCMOAb30BaHMA MpU MNpoBepKe
af,eKBaTHOCTM 1 060CHOBAHHOCTU paccie0BaHWA MPEANON0KUTENbHbIX HAPYLLEHUI
npaB., 3aKpen/ieHHbIX B CTaTbe 3, HA MECTHOM YPOBHE:

a. paccnepoBaHue [O/KHO 6ObiTb  “afeKkBaTHbIM  OodULMANbHBIM

paccnefoBaHMeEM, HE3aBUCUMbIM U BecnpucTpacTHbiM”®3; cnepgoBatenn
OO/IKHbI, B NpuHUMne, 6biTb HE3aBUCUMbI OT pyKoBoAcTBa®™, a “nvua,
OTBETCTBEHHbIE W MNPOBOAAWME pacciefoBaHWE, [OMKHbI BObITb
HE3aBUCUMbI OT /UL, MPUYACTHbIX K COBbITUAM, NoAgBepratolmnmca
paccnefoBaHuio”®*®, yTo nogpasymeBaeT npeagnoytTeHme cyaebHoro uam,
no KpaliHen mepe, KBasucyaebHoro pasbupartenbctea. Cya o603Hauwm,
YTO “7IMLA, OTBETCTBEHHbIE Y NPOBOAALLME pacCiefoBaHUe 40MXKHbI 6biTb
He3aBMCMMbIMM M 6eCNPUCTPACTHBIMM MO 3aKOHY M Ha Aene”’**®, B KpaitHem
C/lyyae, B ief1ax O CEPbEe3HbIX HapylweHUax npae yenoseka Cyg fobasun,
YTO “ZIONKEH HAaNIMYECTBOBATb COOTBETCTBYHOLLMIA 3/1EMEHT 06LL,ECTBEHHOTO
BHMMAHMA K pPaccnefioBaHUIO UM ero pesynbTaTam, YTobbl rapaHTUpoBaThb
OTBETCTBEHHOCTL" %,

b. paccnepoBaHve A0MKHO 6biTb B COCTOAHWM, BO-MEPBbIX, BbIACHUTH

06cTOATENLCTBA MHUMAEHTA M, BO-BTOPbIX, MPUBECTU K YCTAHOBIEHUIO U
HaKa3aHMIO0 BUHOBHbIX. 9TO He 0653aTeNbCTBO pe3y/bTaTta, a 0653aTeNbCTBO
nevicteus. Ecnu, Hanpumep, U3 YmMcna CoTPYAHUKOB NOANLMM, Y4aCTBOBABLLMX
B aBTOMOOW/IbHOI NOroHe co CTpenbboi M3 aBTOMaTUYECKOro OPYKUA U
nos/sieKwen 3a cobon yOUINCTBO UK TAXKENbIE PAHEHUS YesloBEKa, Bbinn
YCTaHOB/NEHbI NINLIb HEMHOTME, U NN HEOONbLIOE KONMYECTBO Ny/b

953
954

955
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Makapayuc (Makaratzis) npomue peyuu, skanoba Ne 50385/99, 20 aekabps 2004 r., § 73.

Cm. Ozyp (Ogur) npomus Typyuu [BI1], anoba Ne 21594/93, 20 masn 1999 r., §§ 91-92; Mexmem IMuH
HOkcenb (Mehmet Emin Yiiksel) npomue Typyuu, skanoba Ne 40154/98, 20 uions 2004 ., § 37.

Canoskoe (Sapozkovs) npomue /lameuu, xanoba Ne 8550/03, 11 pespans 2014 ., § 70.

Hauosa (Nachova) npomue bonzapuu [BI1], anobbl Ne 43577/98 v 43579/98, 6 uions 2005 r., § 112.
Cm. Takxe ltoney (Glileg) npomuse Typyuu, skanoba Ne 21593/93, 27 uiona 1998 r., §§ 81-82; Ozyp (Ogur)
npomus Typyuu [B], ano6a Ne 21594/93, 20 mas 1999 ., §§ 91-92; 3pau (Ergi) npomuse Typyuu, xanoba
Ne 23818/94, 28 wiona 1998 r., §§ 83-84

Anb-Macpu (EI-Masri) npomue Boigweli KOzocaaeckol Pecriybauxku MakedoHus [BI1], sanoba Ne 39630/09,
13 pekabps 2012 r., § 192. Cm. Takxke AHeyenosa (Anguelova) npomue boszapuu, anoba Ne 38361/97, 13
ntoHA 2000 r., § 140; Anb-CreuHu (Al-Skeini) u dpyaue npomue CoeduHéHHozo Koponescmea [B[1], anoba
Ne 55721/07, 7 wions 2011 r., § 167; Accoumaumsn 21 nekabpa 1989 r. (Association 21 December 1989) u
dpyaue npomue PymeiHuu, »anobbl Ne 33810/07 n 18817/08, 24 masn 2011 r., § 135.
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M3bIMAETCA M UCMONb3YETCA KaK A0Ka3aTeNbCTBO, paccaefosaHue byaer
paccMOTPeHO KaK HemonHoueHHoe?®, Tosxke camoe BepHO, Hampumep,
€C/IN COTPYAHUK MOMULMUM YTBEPIKAAET, YTO OH CTPENA/ B }KEPTB TONbKO B
uensax camoob0opOoHbI, HO BO BPEMA Pacc/ief0BaHMUA BbIACHAETCSA, YTO HOXKM,
KOTOPbIE KEPTBbI, MPEAMNONONKNTENbHO, HEC/IM HA MOMEHT MHUMAEHTA, He
6b1/IM U3BATHI, M YTO He BblN0 NPoBeAEHO 6ANNUCTUYECKOMN IKCNEPTU3LIS.

c. Bnactn ponxHbl Ll,el;'lCTBOBaTb no cBoew MHUUMaTmnBe, Korga nx BHUMaHUKO

NpesfoCcTaBAseTCcs }Kanoba Ha NPesnoNoKUTENbHOE NPaBOHapyLeHUe. OHK
He MOTyT OCTaBUTb €€ MHULMATUBE KEPTB UIN UX POLCTBEHHUKOB, KOTOPbIE
MOryT 1Mb0o nogate dopmasibHyto *Kanoby, nmbo 3aTpeboBaTb onpeseneHHble
HanpasneHua cynebHOro paccMOTpeHMA MU pacciefoBaHua®’. Tem
He meHee, “XepTBa A0/KHa OblTb cnocobHa 3dpPeKTUBHO y4acTBOBaTb
B pacc/iiefoBaHWK, Tak MAM WMHauye”®®’ uamM, B KOHTEKCTe cTaTbk 2,
pa3bmnpaTenbCTBo AOMMKHO b6bITh “A0CTYNHLIM AN CEMbW XKepTBbl” 962,

d. Bnactm AONXKHbI npeanpuHUMmaTb BCE BO3MOXHble pa3yMHble Mepbl,

[LOCTYMHbIE UM, 417 HALEXKHOTO XpaHeHWs 40Ka3aTesbCTB, Kacalowmxcea
WHUMAEHTA, BK/OYAsA, KOOME NPOoYero, NoKasaHus CBUAeTeNel 1 pesynsTaTbl
cyaebHom akecnepTm3bI®®,

€. paccnenoBaHne A0/1KHO XapaKTepmn3oBaTbCA OTCYTCTBMEM NPOBOJIOYEK U C

pPa3yMHOI OnNepaTMBHOCTbIO UCMOHEHNA®,

f. paccnenoBaHune AO0/XKHO 6bITb TWwaTenbHbIM, TO €CTb BNAaCTU A0/1KHbI

“Bcerga NpeanpUHUMATL CepPbe3HbIe MOMbITKU BbIACHUTb, YTO CYYMIOCH,
M He [O/IKHbl MonaraTbCA Ha MOCMNeLWHble UAU NI0XO0 060CHOBAHHbIE
BbIBOAbI, YTOBbI 3aKPbITb Paccief0BaHNe, UM UCMO/b30BaTb X B KaYecTse
OCHOBAHUSA A9 BbIHECEHUSA peLleHunn” o,

958
959
960

962
963

964

965

Makapayuc (Makaratzis) npomus peyuu, skanoba Ne 50385/99, 20 aekabpa 2004 r., § 76).

lpamada (Grdmadd) npomue PymeiHuu, skanoba Ne 14974/09, 11 pespans 2014 ., § 72.

Havoea (Nachova) npomue bonzapuu [B1], sanobbl Ne 43577/98 u 43579/98, 6 uiona 2005 r., § 111;
WUnbxaH (ilhan) npomus Typyuu [BI1], sxanoba Ne 22277/93, 27 uioHa 2000 1., § 63.

Cm. OzHaHosa u YobaH (Ognyanova and Choban) npomuse bonzapuu, »anoba Ne 46317/99, 23 despansa
2006 ., § 107; Xadxuanues (Khadzhialiyev) u dpyzue npomue Poccuu, skanoba Ne 3013/04, 6 Hoa6psa 2008
r., § 106; [eHuc Bacusnses (Denis Vasilyev) npomue Poccuu, anoba Ne 32704/04, 17 pexkabpsa 2009r., § 157.
ApanxaHossi (Arapkhanovy) npomue Poccuu, sanoba Ne 2215/05, 3 oktabpsa 2013 r., § 125.

Taupukyny (Tanrikulu) npomus Typyuu [Br1], ano6a Ne 23763/94, 8 wons 1999 r.; § 104; Moas (Giil)
npomus Typyuu, *anoba Ne 22676/93, 14 nekabps 2000 ., § 89.

AcnaxaHoea (Aslakhanova) u dpyaue npomue Poccuu, xanobbl Ne 2944/06, 300/07, 50184/07, 332/08 u
42509/10, 18 gekabpsa 2012 ., § 121.

3ne-Macpu (EI-Masri) npomue boiswel Kozocaasckoli Pecriybnuku MakedoHus [BI1], sxanoba Ne 39630/09,
13 pekabps 2012 r., § 183.
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g. “/ltobas HEeTOYHOCTb B paccnefloBaHUW, NOAPbLIBAKOLWANA ero cnocobHoCTb
YyCTaHOBUTb 06CTOATENLCTBA Ae/la UKW OTBETCTBEHHOE NULO, NpuBeseT
K HecobnogeHuto Tpebyemoro cTaHgapTa adppeKkTMBHOCTM” ¢, apyrumm
cnoBamu, obecneyeHune nporpecca v npoLecca pacciefoBaHUA, B NPUHLUMNE,
AsnseTcA obA3aTenncTBOM locyaapcTsa.

h. Bpenax, Kacatowmxca ctatbh 2 1 3, cTatba 13 TpebyeT BbiNaaTbl KOMMNEHCaLMK,
rae npumeHnumo®®’.

3.9.7 06a3aHHOCTb HaKa3aHMUA NPaBOHapyLUUTENE U HeZONYCTUMOCTb
aMHUCTUU

lfocysapctBa 0653aHbl HaKas3biBaTb BMHOBHbLIX B AypHOM obpalweHuun. B gene
Hukonoea u Benuukosa (Nikolova and Velichkova) npomue bonzapuu®® peyb nget
0 HEecopasMepHOCTM Yro/I0BHOrO HaKa3aHWA, BO3/IOXKEHHOro Ha COTPYAHMKOB
NOAULMU, BUHOBHbLIX B AypHOM obpaleHuun, npusegwem K cmeptn. Cya
MOCTaHOBW/, YTO Ha3HayeHue oduLepam HaKa3aHUA B BUAE ULLIEHUA cBO6OAbI C
OTCPOYKOM MCMONHEHMA NpUroBopa Hosiee Yem Ha Cemb NeT Mocae COBepLIeHUn
NPOTUBO3aKOHHOTO AeAHUA 6e3 yBO/IbHEHUA U3 MOMLMM NOC/e Havana cyaebHoro
npoLuecca Bbi3Baso y 0oPULEPOB MPaABOOXPAHWUTENbHbLIX OPraHOB YyBCTBO
6e3HaKa3aHHOCTM M AaN0 HaAEXAY Ha TO, YTO Bce ByAeT TLaTeNbHO CKPbITO .

06A3aHHOCTb HaKa3blBaTb BMHOBHbIX TaKKe 3anpelaeT aMHWUCTUM, KOTopble
3alLMLLALOT NIoAel OT YroNIOBHOIO Npecnef0BaHUA 3a CEPbe3HbIe YLLEMIEHWSA NPaB
yenoseka. B gene Mapeyw npomus Xopsamuu (Margus v. Croatia)®’°, B KoTopom
paccMaTpMBAeTCAa aMHUCTUA 33 NPECTYNEHUSA B BOEHHOE BPEMS, COBEPLLEHHbIE B
1991 r. npeactasutenem apmuu, Cya 3aasun, 4Yto:

aMHUCTHA, B 06LLEM, He COBMECTUMA € 06A3aHHOCTbIO, BO3/N0KeHHOI Ha locyaapcTso,
paccnefoBaTh aKTbl, TAKME KaK MbITKU, U YTO 0653aTeNbCTBO NPUBAEKATb NPECTYMHUKOB
K OTBETCTBEHHOCTU He AO0/KHA, N0 3TOM NPUYMHE, NOAPbIBATLCA NPEefOCTaBAEHUEM
0CBOBOKAEHMA OT HAKA3aHWA NPECTYMHUKY B GOPMe 3aKOHa 06 aMHUCTUM, KOTOPbI
MOXEeT paccMaTPMBATLCA Kak MPOTUBOPeYaLLMil MexKAYHapoAHOMY npasy®’t.

Takxe Cy,u, 3aABuAN, YTO NpenoctaBaeHne aMHUCTUKU B OTHOLLEHUN y6VIVICTBa n
AYypPHOro 06anJ,EHMFI C MUPHBIMWN XUTENAMU NMPOTUBOPEUNT o0bA3aTenbCTBaM Mo

966 Kennu (Kelly) u dpyeue npomue CoeduHéHHoz20 Koponescmea, sxanoba Ne 30054/96, 4 mas 2001 r., §§
96-97, cM. Takske AHayenoea (Anguelova) npomue Boneapuu, sxanoba Ne 38361/97, 13 utona 2002 1., § 139;
BoliyeHKo (Boicenco) npomue Mondosbl, anoba Ne 41088/05, 11 utons 2006 r., § 123.

967 Cm., Hanpumep, Todxy (Togcu) npomue Typyuu, skanoba Ne 27601/95, 31 mas 2005 r., § 136.

968 Hukonosa u Benuukosa (Nikolova and Velichkova) npomue Boneapuu, skanoba Ne 7888/03, 20 nekabps
2007 .

969 Tam ke, § 63.

970 Mapeyw (Margus) npomue Xopeamuu, xanoba Ne 4455/10, 27 mas 2014 r.).

971 Tam xe, § 126.
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cTaTbsiM 2 1 3 KOHBEHLMU, T.K. 3TO NpMBeseT K 6e3HaKa3aHHOCTU OTBETCTBEHHbIX
i, TakoM MCXog, He TONbKO HapyLwaeT 3aluTy, rapaHTMPOBaHHYO Mo cTaTbe 2 U
3 KOHBEHLMM, HO 1 AenaeT NpU3padHbIMU rapaHTMM NPaBa Ha XW3Hb U Npasa He
noAsepraTbca AypHomy obpalyeHuo®’2,

972  Tam xe, §§ 127-128.
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A.A. npomus lpeyuu, skanoba Ne 12186/08, 22 niona 2010
A.b. (A.B.) npomus Poccuu, sanoba Ne 1439/06, 14 okTabpsa 2010
A.B. (A.B.) npomus HudepnaHdos, xanoba Ne 37328/97, 29 aHsapsa 2002

A.E. npomus Typyuu (dec.), xanoba Ne 45279/99, 30 man 2002; A. L. (A. Sh.) npomus Typyuu (dec.),
»anoba Ne 41396/98, 28 mas 2002.

A.l. (A.G.) npomus LLseyuu, anoba Ne 27776/95, peweHune Kommccun ot 26 oktabpa 1995.

A60ynasuc, Kabanec u bankaHndanu (Abdulaziz, Cabales and Balkandali) npomue CoeduHéHHo20
Koponescmea, sanobbl NeNe 9214/80, 9473/81 n 9474/81, 28 mas 1985

A6dyncamem AmaH (Abdiilsamet Yaman) npomus Typyuu, »xanoba Ne 32446/96, 2 Hoabpa 2004
A6y Canem (Abu Salem) npomus Mopmyzanuu (dec.), wanoba Ne 26844/04, 9 mas 2006

Abyesa (Abuyeva) u dpyaue Mpomus Poccuu, skanoba Ne 27065/05, 2 nekabpsa 2010

Adanu (Adali) npomus Typyuu, sxanoba Ne 38187/97, 31 mapta 2005

Ader Axmem (Aden Ahmed) npomus Manemel, »anoba Ne 55352/12, 23 uionsa 2013

AdpuaH Muxau NoHecky (Adrian Mihai lonescu) npomue PymoiHuu (dec.), anoba Ne 36659/04,
1 nioHa 2010

Azpomekcum Xennac C.A. (Agrotexim Hellas S.A.) u Opyeue npomue lpeyuu, »xanoba Ne 14807/89,
peweHne Komuccun ot 12 pespana 1992

Axmed (Ahmed) npomue Aecmpuu, »xanoba Ne 25964/94, 17 nexkabps 1996

AkdeHu3s (Akdeniz) npomue Typyuu, xanoba Ne 25165/94, 31 masa 2005

Akdusap (Akdivar) u dpyaue npomus Typyuu [BI1], anoba Ne 21893/93, 16 ceHTabpa 1996

AKKou (Akkog) npomus Typyuu, »anobbl NeNe 22947/93 1 22948/93, 10 oktabps 2000

AKkkym (Akkum) u dpyaue npomus Typyuu, sanoba Ne 21894/93, 24 mapta 2005

Akcoli (Aksoy) npomue Typyuu, wanoba Ne 21987/93, 18 nexkabpsa 1996

AKcy (Aksu) npomus Typyuu, »anobbl NeNe 4149/04 n 41029/04, 15 mapta 2012

Anb-AdcaHu (Al-Adsani) npomue CoeduHéHHo2o Koponescmea, wanoba Ne 35763/97, 21 Hosabps 2001
Anb-Moalisd (Al-Moayad) npomus lfepmaHuu (dec.), xano6a Ne 35865/03, 20 despans 2007, § 68.

Ane-CaadyH u Mygoxu (Al-Saadoon and Mufdhi) npomue CoeduHéHHo20 Koponescmea, »anoba Ne
61498/08, 2 mapTa 2010

Anb-CaadyH u Mygoxu (Al-Saadoon and Mufdhi) npomue CoedunéHHozo Koponescmsa (dec.), sanoba
Ne 61498/08, 30 utoHs 2009

Anb-CreuHu (Al-Skeini) u dpyaue npomue CoeduHéHHo2o Koponescmea [Bl1], wanoba Ne 55721/07,
7 viona 2011

AnexcaHsaH (Aleksanyan) npomue Poccuu, wanoba Ne 46468/06, 22 nexkabps 2008

Anekcos (Alexov) npomue bonzapuu, anoba Ne 54578/00, 22 man 2008

Angamau (Alfatli) u dpyaue npomuse Typyuu, sanoba Ne 32984/96, 30 oktabps 2003

AmezHuzaH (Amegnigan) npomue HudepnaHdos (dec.), skanoba Ne 25629/04, 25 Hosbpsa 2004
Amyyp (Amuur) npomue ®paHyuu, xanoba Ne 19776/92, 25 nioHa 1996

AHaHbes (Ananyev) u dpyaue npomue Poccuu, wanobbl NeNe 42525/07 n 60800/08, 10 aHBapsa 2013
AHeyesnoea (Anguelova) npomue bonzapuu, skanoba Ne 38361/97, 13 uions 2000, § 140;

AHeyesnoea (Anguelova) npomue boneapuu, skanoba Ne 38361/97, 13 utoHs 2002, § 139

Aoynmu (Aoulmi) npomue ®paHyuu, xanoba Ne 50278/99, 17 aHsaps 2006.
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AkunuHa (Aquilina) npomue Masnemei [Bl1], anoba Ne 25642/94, 29 anpens 1999, § 39; n
ApanxaHosbil (Arapkhanovy) npomue Poccuu, sanoba Ne 2215/05, 3 oktabpsa 2013
Apcnan (Arslan) npomus Typyuu (dec.), skanoba Ne 36747/02, 21 Hoa6psa 2002

Acans (Asalya) npomus Typyuu, »anoba Ne 43875/09, 15 anpens 2014

AcnaxaHosa (Aslakhanova) u dpyaue npomue Poccuu, sanobbl NeNe 2944/06, 300/07, 50184/07, 332/08
1 42509/10, 18 nekabps 2012

AcnaH (Aslan) npomue Typyuu, skanoba Ne 22497/93, pewenune Komuccum ot 20 pespans 1995
AccaHud3se (Assanidze) npomuse py3uu [BI1], skanoba Ne 71503/01, 8 anpens 2004
Acceros (Assenov) u dpyaue npomus bonzapuu, sxanoba Ne 24760/94, 28 ceHTabpsa 1998

Accoyuauyus 21 dekabpa 1989 e. (Association 21 December 1989) u dpyaue npomus Poccuu, sanobbl NeNeo
33810/07 1 18817/08, 24 mas 2011

Al (Ay) npomue Typyuu, #anoba Ne 30951/96, 22 mapma 2005, § 60; M.C. npomus bonzapuu, anoba
Ne 39272/98, 4 nekabpsa 2003

Alidep (Ayder) npomuse Typyuu, xanoba Ne 23656/94, 8 aHsaps 2004
AldbiH (Aydin) npomue Typyuu [BI1], »xanoba Ne 23178/94, 25 ceHTabpa 1997.

babap Axmad (Babar Ahmad) u dpyaue npomue CoeduHéHHo20 Koponeecmea, sanobbl NeNe 24027/07,
11949/08, 36742/08, 66911/09 u 67354/09, 10 anpensa 2012

baknaHos (Baklanov) npomus YkpauHel, anoba Ne 44425/08, 24 oktabpsa 2013
Banoez (Balogh) npomus BeHzpuu, xanoba Ne 47940/99, 20 nions 2004

baHkosud (Bankovic) u dpyaue npomus benvauu u dpyaue (dec.) [BIM], xanoba Ne 52207/99, 12 nekabps 2001
Bbamu (Bat1) u dpyaue npomus Typyuu, sanobbl NeNe 33097/96 n 57834/00, 3 nioHsa 2004

Baiipam u Mundupum (Bayram and Yildirim) npomus Typyuu (dec.), sano6a Ne 38587/97, 29 aHsapsa 2002
baticakos (Baysakov) u dpyaue npomus YkpauHel, »anoba Ne 54131/08, 18 despans 2010

bazopkuHa (Bazorkina) npomue Poccuu, »kanoba Ne 69481/01, 27 utonsa 2006

bupd (Beard) npomus CoeduHéHHo20 Koponeacmea [BI1], anoba Ne 24882/94, 18 aHsaps 2001

Bexpamu u bexpamu (Behrami and Behrami) npomue ®paHyuu u Capamamu (Saramati) npomus ®paHyuu,
lepmaruu u Hopsezuu (dec.) [BI1], sxanobbl NeNe 71412/01 n 78166/01, 2 mas 2007

benoycos (Belousov) npomus Ykpaurel, wanoba Ne 4494/07, 7 Hosbps 2013
beH Kemauc (Ben Khemais) npomue Mmanuu, »anoba Ne 246/07, 24 dpespans 2009
BbeHeduxkmos (Benediktov) npomus Poccuu, sanoba Ne 106/02, 10 masn 2007

beHdmoyku (Benjocki) u dpyaue npomus Cepbuu (dec.), sanobbl NeNe 5958/07, 6561/07, 8093/07 n
9162/07, 15 pekabps 2009

beHcaud (Bensaid) npomue CoeduHéHHo20 Koponescmea, wanoba Ne 44599/98, 6 dbespansa 2001
bepdseHuwesunu (Berdzenishvili) npomue Poccuu (dec.), sxanoba Ne 31697/03, 29 aHsapsa 2004

Beppu (Berry) u dpyzue npomus CoeduHéHHo20 Koponescmea (dec.), skanobbl NeNe 19064/07, 31588/09
1 38619/09, 16 okTAbpsa 2012

bumuesa u X (Bitiyeva and X) npomue Poccuu, xano6bl NeNe 57953/00 n 37392/03, 21 uioHs 2007
broHdxce (Blondje) npomue Hudepnardos (dec.), skanoba Ne 7245/09, 15 ceHtabps 2009.
boliveHko (Boicenco) npomus Mosndosel, anoba Ne 41088/05, 11 utons 2006

Bocepopyc Xasa Monnapsl Typusm ee Tudmcapem AHoHum LLlupkemu (Bosphorus Hava Yollari Turizm ve
Ticaret Anonim Sirketi) npomue Mpnaarduu [BI1], skanoba Ne 45036/98, 30 uioHs 2005

boywepg (Boucherf) npomue Anxcupa, Komumem no npasam vesnoseka OOH, Komm. anoba No
1196/2003, OOH [ok. CCPR/C/86/D/1196/2003, 27 anpens 2006

Boydxnuga (Boujlifa) npomue ®paryuu, anoba Ne 25404/94, 21 oktabps 1997
Boyud (Bouyid) npomus Benvauu, xanoba Ne 23380/09, 21 Hoabps 2013
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BpoHuoscku (Broniowski) npomus Monbwu [BI1], skanoba Ne 31443/96, 22 nioHs 2004
ByduHa (Budina) npomus Poccuu (dec.), anoba Ne 45603/05, 18 uioHs 2009

ByxaHuyc (Buhaniuc) npomue Pecnybauku Mondosa, xanoba Ne 56074/10, 28 ansapsa 2014
ByndaH (Buldan) npomue Typyuu (dec.) anoba Ne 28298/95, 4 nioHs 2002

Byaym u Asys (Bulut and Yavuz) npomuse Typyuu (dec.), »xanoba Ne 73065/01, 28 mas 2002
Bypden (Burden) npomue CoeduHéHHozo Koponescmeaa [bl1], »xanoba Ne 13378/05, 29 anpens 2008
Bypdos (Burdov) npomue Poccuu, »anoba Ne 59498/00, 7 mas 2005, § 30.

Bypos (Burov) npomue Mondoesi (dec.), xanoba Ne 38875/03, 14 uioHsa 2011

Bypcyk (Bursuc) npomus PymeiHuu, xanoba Ne 42066/98, 12 oktabpsa 2004

K.A.C. uK.C. (C.A.S. and C.S.) npomug PymbiHuu, xanoba Ne 26692/05, 20 mapta 2012
Yakeionce (Cakici) npomue Typyuu, anoba Ne 23657/94, 8 uona 1999

Kanyeppada ®opHusnec u Kabeca Mamo (Calcerrada Fornieles and Cabeza Mato) npomue McnaHuu,
»anoba Ne 17512/90, peweHune Komuccum ot 6 niona 1992

Yamodepenu (Camdereli) npomue Typyuu, »anoba Ne 28433/02, 17 nions 2008

Kamn6ensn u Kocarc (Campbell and Cosans) npomue CoeduHérHHoz2o Koponesecmea, skanobbl NeNe 7511/76
1 7743/76, 25 pespana 1982

KaHanu (Canali) npomue ®paHyuu, sanoba Ne 40119/09, 25 anpens 2013
KapanaH (Caralan) npomuse Typuuu (dec.), »xanoba Ne 27529/95, 14 Hoabps 2002
Kapdom (Cardot) npomus ®paHuyuu, anoba Ne 11069/84, 19 mapta 1991, § 34.

KamaH (Catan) u dpyaue npomue Mondoesl u Poccuu, sxanobbl NeNe 43370/04, 8252/05 n 18454/06,
19 okTtAbpAa 2012

Cenuc /laypeaHo (Celis Laureano) npomus [lepy, Kom. ¥anoba Ne 540/1993, OOH [ok. CCPR/
C/51/D/540/1993, 4 nionsa 1994,

[envHury (Celniku) npomue Mpeyuu, anoba Ne 21449/04, 5 nona 2007, § 40.
Yaxan (Chahal) npomue CoeduHénHozo Koponescmea [BI1], skanoba Ne 22414/93, 15 Hosbpa 1996

YeHmues u Mbpazumos (Chentiev and Ibragimov) npomue Crnoeaxuu (dec.), ®ano6bl NeNe 21022/08 n
51946/08, 14 ceHTtabpa 2010

Yupuka (Chirica) npomue Mondossl (KommyHuyuposaHHoe deno), skanoba Ne 36348/08, 23 oktabpsa 2013

KpucmuH ydsuH (Christine Goodwin) npomue CoeduHéHHozo Koponescmeaa [B1], )anoba Ne 28957/95,
11 nona 2002

Yuuek (Cicek) npomue Typyuu, xanoba Ne 25704/94, 27 despana 2001

[xcuzepxyH YHep (Cigerhun Oner) npomus Typyuu (Ne 2), xanoba Ne 2858/07, 23 Hosbpsa 2010
Yuopan (Ciorap) npomue Mondosei (Ne 2), skanoba Ne 7481/06, 20 uions 2010

Yuopan (Ciorap) npomus Pecnybauku Mondosa (Ne 3), anoba Ne 32896/07, 4 pekabps 2012
YunpuaHu (Cipriani) npomue Umanuu (dec.), sxanoba Ne 221142/07, 30 Mapta 2010

Komumem epayeli (Comité des médecins a diplémes étrangers) npomue ®paHyuu u dpyaue npomus
®paHyuu (dec.), anobbl NeNe 39527/98 1 39531/98, 30 mapTa 1999.

KoHe (Cone) npomue PymeiHuu, sanoba Ne 35935/02, 24 nioHs 2008

Kocmenno-Po6epmc (Costello-Roberts) npomus CoeduHéHHo20 Koponescmea, wanoba Ne 13134/87, 25
mapTta 1993

Kunp npomus Typyuu, anoba Ne 25781/94, 10 mas 2001

A. (D.) npomue CoeduHéHHozo Koponescmaa, anoba Ne 30240/96, 2 mas 1997
A.@. (D.F.) nppomus /lameuu, skanoba Ne 11160/07, 29 okTabps 2013

A.T. (D.G.) npomus Monbwu, »anoba Ne 45705/07, 12 pespansa 2013
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Aa /ly3 JomuHzec ®eppepa (Da Luz Domingues Ferreira) npomus beavauu, xanoba Ne 50049/99, Komutet
MuHucTpos, ResDH (2009) 119, 3 pekabpsa 2009

Jan6aH (Dalban) npomue PymeiHuu [BI1], )anoba Ne 28114/95, 28 ceHTabps 1999

Jasbidos (Davydov) u dpyaue npomus YkpauHel, kanobbi NeNe 17674/02 v 39081/02, 1 uonsa 2010
Jedosckuli (Dedovskiy) u dpyaue npomue Poccuu, »xanoba Ne 7178/03

JeHuc Bacunees (Denis Vasilyev) npomue Poccuu, xanoba Ne 32704/04, 17 nekabps 2009

JexHuc (Dennis) u dpyaue npomue CoeduHéHHoz2o Koponeacmeaa (dec.), sxanoba Ne 76573/01, 2 utons 2002
Aukme (Dikme) npomue Typyuu, anoba Ne 20869/92, 11 uons 200

Ausman (Dizman) npomus Typyuu, skanoba Ne 27309/95, 20 ceHTabpsa 2005

Joenemykaes (Dovletukayev) u dpyaue npomue Poccuu, sanobbl NeNe 7821/07, 10937/10, 14046/10 un
32782/10, 24 oktabpsa 2013

/po30 u AHoywexk (Drozd and Janousek) npomus ®paryuu u McnaHuu, xanoba Ne 12747/87, 26 nioHs 1992
Lypdncesuy (Burdevic) npomue Xopeamuu, skanoba Ne 52442/09, 19 uiona 2011
Aypuru (Durini) npomus Umanuu, pewenne Kommceun, 19217/91

Aywka (Dushka) npomus YkpauHel, »xanoba Ne 29175/04, 3 despana 2011

Aubeky (Dybeku) npomue AnbaHuu, »xanoba Ne 41153/06, 18 aekabps 2007

E. u dpyaue Mpomue CoeduHéHHO20 Koponescmea, »anoba Ne 33218/96, 26 Hoabps 2002

E. npomue Aecmpasuu, anoba Ne 10668/83, pewenne Kommuccum, 13 mana 1987

E.C. (E.S.) u dpyaue npomue Crioeakuu, sanoba Ne 8227/04, 15 centabpa 2009

kne (Eckle) npomue lepmaruu, xanoba Ne 8130/78, 15 uiona 1982

3dsapdc (Edwards) npomue CoeduHérHHoz2o Koponeecmea (dec.), anoba Ne 46477/99, 7 uions 2001
JiiHxopH (Einhorn) npomue ®paHyuu (dec.), skanoba Ne 71555/01, 16 okta6psa 2001

ne-Macpu (EI-Masri) npomus 6bieweli to2zocnaeckol Pecriybnuku MakedoHuu [BIT], xano6a Ne 39630/09,
13 pekabpa 2012.

Inb-Meepeucu (EI-Megreisi) npomue /lusutickoli Apabckoli xcamaxupuu, Komumem o npasam 4esnoeexa
OOH, Komm. xanoba Ne 440/1990, OOH [ok. CCPR/C/50/D/440/1990, 23 mapTa 1994

nvyu (Elgi) u dpyaue Mpomue Typyuu, anobbl NeNe 23145/93 1 25091/94, 13 Hosbpa 2003.

SHHcnuH, baadep, Pacne (Ennslin, Baader, Raspe) npomue lepmaHuu, »kanoba Ne 7572/76, pewexue
Komuceun ot 8 niona 1978

dno3zdemup (Epézdemir) npomuse Typuuu (dec.), xanoba Ne 57039/00, 31 axsaps 2002.

peH (Eren) u dpyaue Mpomue Typyuu (dec.), sxanoba Ne 42428/98, 4 nons 2002

3peau (Ergi) npomue Typyuu, xanoba Ne 23818/94, 28 nions 1998

®ameaH Kamanu (Fatgan Katani) u dpyaue Mpomue lfepmanHuu (dec.), »xanoba Ne 67679/01, 31 masn 2001

®K Mpemebu (FC Mretebi) npomus Ipy3uu, skanoba Ne 38736/04, komuteT Munuctpos, ResDH (2010)
163, 2 nekabpa 2010

®edepayusa ppaHyy3cKux MedUYUHCKUX MPogcoto308 u HayuoHaneHas edepayus meduyuHCKUx cecmep
(Federation of French Medical Trade Unions and the National Federation of Nurses) npomue ®paHyuu,
»anoba Ne 10938/84, peweHune Komuccum o npuemaemoctu ot 12 masa 1986.

®epHaHdec-MonuHa (Fernandez-Molina) u dpyaue npomue McnaHuu (dec.), wanoba Ne 64359/01, 8
oKTA6pA 2002

duHeep (Finger) npomue bonzapuu (dec.), anoba Ne 37346/05, 10 masa 2011

®édoposa (Fjodorova) u dpyaue npomus Slameuu (dec.), sxanoba Ne 69405/01, 6 anpens 2006
®nopea (Florea) npomue PymeiHuu, »kanoba Ne 37186/03, 14 ceHTabpa 2010

lagpeen (Gdfgen) npomue lepmaxuu [B1], ano6a Ne 22978/05, 1 uioHs 2010

lagpapos (Gaforov) npomue Poccuu, »xanoba Ne 25404/09, 21 okTtabpsa 2010
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lagpmonrok (Gaftoniuc) npomue PymeiHuu (dec.), ano6a Ne 30934/05, 22 despans 2011
lapaes (Garayev) npomus AsepbalioncaHa, wanoba Ne 53688/08, 10 uioHsa 2010
lacaes (Gasayev) npomue UcnaHuu (dec.), ®anoba Ne 48514/06, 17 despansa 2009

laHcens (Gencel) u 205 dpyaux u dpyeue dena npomus Typyuu, anobbl NeNe 53431 u gp., Komutet
MuHucTpos, ResDH (2013)256, 5 gekabps 2013.

TuypaH (Giuran) npomue PymeiHuu, skanoba Ne 24360/04, 21 nioHa 2011
Iadeiwesa (Gladysheva) npomus Poccuu, skanoba Ne 7097/10, 6 oktabps 2011
lonek (Gotek) npomue lMonewu (dec.), ®anoba Ne 25024/09, 1 oktabps 2013
loHzad3e (Gongadze) npomus YkpauHel, »kanoba Ne 34056/02, 8 Hoabpsa 2005

loHeadse (Gongadze) npomus Ykpausl, anoba Ne 34056/02, KomuteT MuHuctpos, ResDH (2008)35,
5 nioHa 2008

lopbynsa (Gorbulya) npomus Poccuu, skanoba Ne 31535/09, 6 mapTa 2014
loppaus Jlusappaea (Gorraiz Lizarraga) u Opyaue npomue UcnaHuu, xanoba Ne 62543/00, 27 anpens 2004
Ipamada (Grdmadd) npomue PymeiHuu, skanoba Ne 14974/09, 11 pespans 2014

TpamsuHeep u pamsuHeeposa (Gratzinger and Gratzingerova) npomue Yewckol Pecnybnauku (dec.),
»kanoba Ne 39794/98, 10 uiona 2002

lpumatinosc (Grimailovs) npomue /lamsuu, sxanoba Ne 6087/03, 25 uioHa 2013

Ipoimaiino (Grimaylo) npomus Ykpaunei (dec.), skanoba Ne 69364/01, 7 despansa 2006

Monb (Giil) npomue Typyuu, »anoba Ne 22676/93, 14 nexkabpsa 2000

Money (Giileg) npomue Typyuu, anoba Ne 21593/93, 27 uiona 1998

lypenka (Gurepka) npomue YkpauHsi, sanoba Ne 61406/00, 6 ceHTabpsa 2005

Nosey (Giiveg) npomue Typyuu, xanoba Ne 70337/01, 20 avsaps 2009

X.J1. (H.L.) npomus CoeduHéHHo20 Koponeacmea, xanoba Ne 45508/99, 5 oktabpsa 2004
X.J1.P. (H.L.R.) npomue ®paryuu [BI1], anoba Ne 24573/94, 29 anpens 1997

XalioH (Haidn) npomue lepmaruu npomue lepmaruu, xanoba Ne 6587/04, 13 aHsapa 2011
Xannmeliep (Hallmeijer) npomue HudepaaHdos (dec.), skanoba Ne 67590/12, 22 oktabps 2013

XaHducalid (Handyside) npomue CoeduHéHnHozo Koponeacmea, wanoba Ne 5493/72, 7 nekabpa 1976, § 48.

XapkuHc u 30eapdc (Harkins and Edwards) npomue CoeduHéHHo2o Koponescmea, sanobbl NeNe 9146/07
1 32650/07, 17 sivBaps 2012

XapmmaH (Hartman) npomus Yewckoii Pecniybauku, sanoba Ne 53341/99, 10 uiona 2003
XeHad (Henaf) npomues ®paHyuu, »xanoba Ne 65436/01, 27 Hoabps 2003
XeHmpuy (Hentrich) npomue ®paHyuu, wanoba Ne 13616/88, 22 ceHTabpa 1994

Xunbda XagpwmatiHdommup (Hilda Hafsteinsdottir) npomue UcnaHduu, »anoba Ne 40905/98, 8 vioHs 2004
Xupcu wamaa (Hirsi Jamaa) u dpyaue npomue Umanuu [BI1], anoba Ne 27765/09, 23 despans 2012

Xupcm (Hirst) npomue CoeduHéHHozo Koponescmea (Manoba Ne 2) [611], kanoba Ne 74025/01, 6 oktabps 2005
Xpucmo3oe (Hristozov) u dpyaue npomus bonzapuu, sanobbl NeNe 47039/11 n 358/12, 29 anpens 2013

XadcoH (Hudson) npomus 6bisweli tozocnasckoli Pecriybauku MakedoHuu (dec.), sxanoba Ne 67128/01,
24 mapta 2005

Xanm (Hunt) npomus YkpauHsl, skanoba Ne 31111/04, Komutetr Munuctpos, ResDH (2008) 64, 25 uioHsa 2008
Xtommuep (Hittner) npomus lepmaruu (dec.), skanoba Ne 23130/04, 9 uioHsa 2006

W.I. (1.G.) u dpyaue npomuse Crosakuu, xanoba Ne 15966/04, 13 Hoabps 2012

Nakos Cmaryuy (lacov Stanciu) npomue PymeiHuu, sanoba Ne 35972/05, 24 wona 2012
Nernamc (Ignats) npomue Jlameuu (dec.), xano6a Ne 38494/05, 24 centabpa 2013

WUnacky (llascu) u dpyaue npomue Mondoesi u Poccuu [Br1], skanoba Ne 48787/99, 8 uons 2004
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Unoxan (ilhan) npomus Typyuu [B11], sanoba Ne 22277/93, 27 nioHa 2000

UnesuHa u Capyneere (lljina and Saruliené) npomus /lumesi, sanoba Ne 32293/05, 15 mapTta 2011
Umakaesa (Imakayeva) npomue Poccuu, skanoba Ne 7615/02, 9 Hoabpsa 2006

Ummobunuape Cagppu (Immobiliare Saffi) npomue Mmanuu [BI1], sxanoba Ne 22774/93, 28 niona 1999
WHAenukamo (Indelicato) npomue Mmanuu, »anoba Ne 31143/96, 18 okTabpa 2001

WoHecky u Muxauna (lonescu and Mihaila) npomue PymeiHuu, skano6a Ne 36782/97, KomuteT MUHUCTPOB,
ResDH (2011) 248, 2 aekabps 2011

Wopdayu (lordachi) u dpyaue npomue Mondosei (dec.) wanoba Ne 25198/02, 5 anpens 2005
Moesyes (lovchev) npomue Bonzapuu, xanoba Ne 41211/98, 2 dpespans 2006

Unex (Ipek) npomus Typyuu, sanoba Ne 25760/94, 17 despana 2004

UpnaHdua npomus CoeduHéHHozo Koponescmea, wanoba Ne 5310/71, 18 aHsapa 1978
Ucmaunu (Ismaili) npomue lepmaruu, anoba Ne 58128/00, 15 mapta 2001

Ucmounos (Ismoilov) u dpyaue npomus Poccuu, skanoba Ne 2947/06, 24 anpens 2008

Ucca (Issa) npomus Typyuu, »xanoba Ne 31821/96, 16 Hoabps 2004

[ /1. (J.L.) npomus /lameuu, »xanoba Ne 23893/06, 17 anpensa 2012

[a6apu (Jabari) npomus Typyuu, skanoba Ne 40035/98, 11 ntona 2000

Lcannox (Jalloh) npomue lepmaruu [B11], xano6a Ne 54810/00, 11 nions 2006

Arosey (Janowiec) u dpyaue npomue Poccuu [BI1], »xanobbl NeNe 55508/07 1 29520/09, 21 okTabpsa 2013
Wenuyuy (Jelicié) npomus bocHuu u lfepyezosuHsi (dec.), anoba Ne 41183/02, 15 Hoabpa 2005
[xoHcmod (Johnston) u dpyaue npomuse UpnaaHouu, »kanoba Ne 9697/82, 18 nekabpsa 1986

tOma MeHyseH, ussecmHas kak MeHueHa (Juta Mentzen also known as Mencena) npomus /lameuu (dec.),
»anoba Ne 71074/01, 7 nekabpa 2004

K. u T. npomue ®uHnaHduu [BI1], anoba Ne 25702/94, 12 nions 2001

K.K.C. (K.K.C.) npomue HudepnaHdos, xanoba Ne 58964/00, 21 nekabpsa 2001

Kakabadse (Kakabadze) u dpyaue npomue py3uu, wanoba Ne 1484/07, 2 oktabpa 2012

KanaHmapu (Kalantari) npomue lepmanuu, sanoba Ne 51342/99, 11 oktabps 2001

KanawHukos (Kalashnikov) npomue Poccuu (dec.), skanoba Ne 47095/99, 18 ceHTabpsa 2001
KanawHukos (Kalashnikov) npomue Poccuu, xano6a Ne 47095/99, 15 uions 2002

Kapabem (Karabet) u dpyaue npomus YkpauHel, %anobbl NeNe 38906/07 n 52025/07, 17 ausapsa 2013.
Kapanseuutoc (Karalevicius) npomus /lumesi, skanoba Ne 53254/99, 7 anpens 2005

KapHep (Karner) npomue Ascmpuu, sxano6a Ne 40016/98, 24 nions 2003

Kawasenos (Kashavelov) npomue bonzapuu, kanoba Ne 891/05, KomuteT MuHuctpos, ResDH (2013)
98, 6 ntoHa 2013

KacoimaxyHos (Kasymakhunov) npomue Poccuu, sanoba Ne 29604/12, 14 Hoa6pa 2013

KuHaH (Keenan) npomus CoeduHéHHo20 Koponescmea, anoba Ne 27229/95, 3 anpens 2001
Kennu (Kelly) u dpyaue npomue CoeduHéHHo20 Koponeacmea, xanoba Ne 30054/96, 4 mas 2001
Kepemyausunu (Kérétchachvili) npomus lpysuu (dec.), xano6a Ne 5667/02, 2 mas 2006
Xadxwuanues (Khadzhialiyev) Opyaue npomus Poccuu, skanoba Ne 3013/04, 6 HoA6pa 2008

Xawues u Akaesa (Khashiyev and Akayeva) npomue Poccuu, »anobbl NeNe 57942/00 n 57045/00, 24
despana 2005

Xaadapos (Khaydarov) npomue Poccuu, wano6a Ne 21055/09, 20 mas 2010

Xodopkosckuli u/le6edes (Khodorkovskiy and Lebedev) npomus Poccuu, skano6a Ne 11082/06, 25 nions 2013
XydobuH (Khudobin) npomue Poccuu, xanoba Ne 59696/00, 26 oktabps 2006

Xydoépos (Khudoyorov) npomus Poccuu, sanoba Ne 6847/02, 8 Hosabps 2005
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Knaac (Klaas) npomus lfepmaruu, »anoba Ne 15473/89, 22 centabpsa 1993

Knetir (Klein) npomue Poccuu, »anoba Ne 24268/08, 1 anpens 2010

Kokmeiw (Koktysh) npomue YkpauHel, skanoba Ne 43707/07, 10 gexkabps 2009

Kokry (Koku) npomus Typyuu, »xanoba Ne 27305/95, 31 mas 2005

KonecHuk (Kolesnik) npomue Poccuu, sanoba Ne 26876/08, 17 uioxs 2010

Koneyku (Kopecky) npomue Crnosaxuu [BI1], skanoba Ne 44912/98, 28 ceHTa6pa 2004

KopduaH (Kordian) npomuse Typyuu (dec.), »xano6a Ne 6575/06, 4 nonsa 2006;

Kopobos (Korobov) u dpyaue npomue IcmoHuu, skanoba Ne 10195/08, 28 mapta 2013

Koponee (Korolev) npomus Poccuu (dec.), ®ano6a Ne 25551/05, 1 uona 2010

Komkos (Kotkov) npomue Poccuu (kommyHuyupogaHHoe deno), xanoba Ne 73094/10, 10 ceHTabpsn 2013

Koeauuy (Kovacié) u dpyaue npomus CnoseHuu (dec.), xanobbl NeNe 44574/98, 45133/98 un 48316/99,
9 oKTAbBps 2003.

Kozadwcuoany (Kozacioglu) npomuse Typyuu [BI], skano6a Ne 2334/03, 19 pespans 2009
Kydna (Kudta) npomue Monewu [BI], sanoba Ne 30210/96, 25 oktabps 2000
KyuepeHko (Kutcherenko) npomue YkpauHsi (dec.), anoba Ne 41974/98, 4 mas 1999

Keipakoyna CmegpeHc (Kyriakoula Stephens) npomue Kunpa, Typyuu u OOH (dec.), ®ano6a Ne 45267/06,
11 pekabpsa 2008

J1.C.B. (L.C.B.) v. npomug CoeduHéHHo20 Koponescmea, wanoba Ne 23413/94, 9 uioHa 1998
Jlabuma (Labita) npomus Umanuu [6l1], xano6a Ne 26772/95, 6 anpens 2000

Jlabuma (Labita) npomus Umanuu [BI1], xano6a Ne 26772/95, 6 anpens 2000, § 119.
Jla6eu (Labsi) npomus Cnosakuu, sanoba Ne 33809/08, 15 mas 2012

JladvizuH (Ladygin) npomue Poccuu (dec.), ano6a Ne 35365/05, 30 asrycrta 2011

Jlezep (Léger) npomue ®paHyuu (npekpaweHue cydonpoussodcmea) [BI1], wanoba Ne 19324/02, 30
mapTa 2009

JleoHuduc (Leonidis) npomue peyuu, anoba Ne 43326/05, 8 aHeaps 2009
JlueHxapdm (Lienhardt) npomue ®parHyuu (dec.), xanoba Ne 12139/10, 13 ceHTabps 2011

JluHAoH, O4akosckuli-/loypeHc u Axcynali (Lindon, Otchakovsky-Laurens and July) npomus ®parHyuu [Bl1],
»anobbl NeNe 21279/02 v 36448/02, 22 oktabps 2007

Jlousudy (Loizidou) npomus Typyuu (npedsapumernbHole 803paxceHus), xanoba Ne 15318/89, 23 maprta 1995
Jlone3z Ocmpa (Lépez Ostra) npomue McnaHuu, xanoba Ne 16798/90, 9 aekabpsa 1994

Jlosepudx¢ (Loveridge) npomue CoeduHénHozo Koponescmaa (dec.), anoba Ne 39641/98, 23 oktabpsa 2001
JlysaHuHosa (Luchaninova) npomue YkpauHsi, xanoba Ne 16347/02, 9 nioHs 2011

Jlodu (Liidi) npomus LWeeliyapuu, skanoba Ne 12433/86, 15 nioHs 1992

JlykaHoe (Lukanov) npomus boneapuu, skanoba Ne 21915/93, peweHune Komuccum o npmemnemocti ot
12 anBapsa 1995

M. npomuse faHuu (dec.), skanoba Ne 17392/90, 14 oktabps 1992

M.C. npomue Bbonzapuu, »anoba Ne 39272/98, 4 nekabpsa 2003

M.E. npomue ®paHyuu, xanoba Ne 50094/10, 6 nioHs 2013

M.C.C. (M.S.S.) npomuse Beaveuu u peyuu [BI1], xanoba Ne 30696/09, 21 AxBaps 2011

M.T. (M.T.) npomus Typyuu (dec.), xanoba Ne 46765/99, 30 masn 2002

M.A.X. (M.Y.H.) u dpyaue npomus Lllseyuu, xanoba Ne 50859/10, 27 uioHa 2013

Maxmym Kas (Mahmut Kaya) npomue Typyuu, xanoba Ne 22535/93, 28 mapta 2000

Makapayuc (Makaratzis) npomue peyuu, sanoba Ne 50385/99, 20 gekabps 2004

Maxapadse u Cuxapynudse (Makharadze and Sikharulidze) npomus py3suu, skano6a Ne 35254/07, 22
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HoAbpA 2011

Maxawessi (Makhashevy) npomue Poccuu, xanoba Ne 20546/07, 31 uions 2012

Maxmydxcar Ipeawes (Makhmudzhan Ergashev) npomue Poccuu, sxanoba Ne 49747/11, 16 oktabps 2012
Masxoyc (Malhous) npomue Yewckoli Pecriybnauku (dec.) [BN], skanoba Ne 33071/96, 13 gekabps 2000
Mamamekynoe u Ackapoe (Mamatkulov and Askarov) npomue Typyuu [BI1], sano6bl NeNe 46827/99 n
46951/99, 4 bespans 2005

Marduc u Mosuc (Mandi¢ and Jovi¢) npomue Caoseruu, sanobbi NeNe 5774/10 1 5985/10, 20 okrabps
2011

MatHu (Manni) npomue Mmanuu, »anoba Ne 9961/10, 27 mapTta 2012

Maroyccoc (Manoussos) npomue Yewckoli Pecriybauku u lfepmaHuu (dec.), sanoba Ne 46468/99, 9 nons
2002

Mapeyw (Margus) npomus Xopeamuu, xanoba Ne 4455/10, 27 mas 2014
M>ameto (Mathew) npomue HudepnaHo, »xanoba Ne 24919/03, 29 ceHTabpsa 2005
M>ameto (Mathew) npomue CoeduHéHHozo Koponescmaa [bl1], sxanoba Ne 24833/94, 18 pespana 1999

MakkaHH (McCann) u dpyaue npomus CoeduHéHHo20 Koponeacmea, wanoba No 18984/91, 27 ceHTabps
1995

Mak-mun4u (McGlinchey) u dpyaue npomus CoeduHéHHo20 Koponescmea, »kanoba Ne 50390/99, 29
anpensa 2003

Meu (Mech) npomus lMoneswu (dec.), ®anoba Ne 55354/12, 4 dpespans 2014

Medsedes (Medvedyev) u dpyaue npomus ®panyuu [BI1], skanoba Ne 3394/03, 29 mapTa 2010
Mexmem 3muH FOKkcenb (Mehmet Emin Yiiksel) npomus Typyuu, »anoba Ne 40154/98, 20 uionsa 2004
MenbHuk (Melnik) npomus Ykpaurel, wanoba Ne 72286/01, 28 mapTa 2006

Menmew (Mentes) u dpyaue npomuse Typyuu, xanoba Ne 23186/94, 28 HoA6psa 1997

Mepum (Merit) npomue YkpauHsi, anoba Ne 66561/01, 30 mapta 2004

Mumponoaumckaa yepkossb beccapabuu (Metropolitan Church of Bessarabia) u dpyaue u UcmuHHO-
MpasocnasHas Lepkoss Mondossl (Biserica Adevdrat Ortodoxd din Moldova) u dpyaue npomug Mosdosel,
»anobbl NeNe 45701/99 n 952/03, KomuteT MuHuctpos, ResDH (2010) 8, 4 mapta 2010

Mukanneg (Micallef) npomue Manemei [BI1], skanoba Ne 17056/06, 15 okta6pa 2009
Muxees (Mikheyev) npomue Poccuu, »xanoba Ne 77617/01, 22 axsaps 2006

MukosneHko (Mikolenko) npomue 3cmonruu (dec.), skanoba Ne 16944/03, 5 avsaps 2006.
Munaw Pexak (Milan Rehdk) npomue Yewckoli Pecny6auku (dec.), 67208/01, 18 maa 2004
MunaHosuy (Milanovic¢) npomues Cepbuu, sanoba Ne 44614/07, 14 pekabps 2010
Mupontobosc (MiroJubovs) u dpyaue npomus /lameuu, »xanoba Ne 35939/10, 22 aHsaps 2013
Mupontobosc (MiroJubovs) u dpyaue npomus /lameuu, »xanoba Ne 798/05, 15 ceHtabpa 2009
Mumes (Mitev) npomue boneapuu (dec.), sxanoba Ne 40063/98, 30 saHBaps 2003

Mumes (Mitev) npomue boneapuu (dec.), sxanoba Ne 42758/07, 29 vions 2010

Mumes (Mitev) npomue boneapuu, xanoba Ne 40063/98, 22 nekabpsa 2004

Moxammao XocceliH bazepu u Manuxe Manuku (Mohammad Hossein Bagheri and Malihe Maliki) (dec.),
»anoba Ne 30164/06, 15 masa 2007

MondoeaH (Moldovan) u dpyzue npomue PymoiHuu (Manoba Ne 2), skanobbl NeNe 41138/98 1 64320/01,
12 wiona 2005

Myus3sene (Mouisel) npomue ®paHyuu, xanoba Ne 67263/01, 14 Hoa6psa 2002
Myusene (Mouisel) npomuse ®paHyuu, xanoba Ne 67263/01, 14 Hoa6psa 2002
Mos Aneapes (Moyd Alvarez) npomus UcnaHuu (dec.), xanoba Ne 44677/98, 23 Hoabpa 1999
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MymuHos (Muminov) npomue Poccuu, »anoba Ne 42502/06, 11 nexkabpsa 2008

Mrocaum (Miislim) npomuse Typyuu xanoba Ne 53566/99, 26 anpens 2005

H (N) npomus LLiseyuu, xanoba Ne 23505/09, 20 nions 2010

H. (N.) npomue ®uHnaHOuu, »xanoba Ne 38885/02, 26 utonsa 2005

H. (N.) npomue CoeduHéHHoz0 Koponescmea [bl1], skanoba Ne 26565/05, 27 mas 2008.

H. b. (N.B.) npomus Crnosakuu, anoba Ne 29518/10, 12 uioHs 2012.

Ha4oea (Nachova) u dpyaue npomus bonzapuu [B1], ®anobbl NeNe 43577/98 n 43579/98, 6 utona 2005
Hada (Nada) npomus LLseliyapuu [6r1], skanoba Ne 10593/08, 12 ceHTabpa 2012

Hacupxaesa (Nasirkhayeva) npomue Poccuu (dec.), skanoba Ne 1721/07, 31 man 2011

Haymenko (Naumenko) npomus YkpauHsl, xanoba Ne 42023/98, 10 despans 2004

Hekyna (Necula) npomue PymeiHuu, skanoba Ne 33003/11, 18 pespans 2014

Hexpy (Nehru) npomue HudepnaHdos (dec.), sxanoba Ne 52676/99, 27 asrycra 2002

HuensceH (Nielsen) npomue flaHuu, peweHue om 2 ceAmabps 1959, Yearbook Il (1958-1959), p. 412.

HukozocaH u MesnkoHaH (Nikoghosyan and Melkonyan) npomue ApmeHuu, xanobbl NeNe 11724/04 n
13350/04, KomuteT Munuctpos, ResDH (2011) 89, 14 cenTabpa 2011

Hukonoea u Benuykosa (Nikolova and Velichkova) npomue boneapuu, anoba Ne 7888/03, 20 aekabps 2007
Hukonosa (Nikolova) npomus Bonzapuu [BI1], ano6a Ne 31195/96, 25 mapta 1999

HunbceH u AxcoceH (Nilsen and Johnsen) npomue Hopseauu, »anoba Ne 23118/93, 25 Hoabpa 1999
Husemme (Nivette) npomus ®paHyuu (dec.), xanoba Ne 44190/98, 3 uona 2001

HuzomxoH xcypaes (Nizomkhon Dzhurayev) npomus Poccuu, »anoba Ne 31890/11, 3 oktabps 2013
Hop6epm Cukopcku (Norbert Sikorski) npomue Monbwu, anoba Ne 17599/05, 22 okTabpsa 2009

Hopbepm Cuxopcku (Norbert Sikorski) npomuse Moaswu, xanoba Ne 17599/05, nunoTHble peweHuns, 22
okTAbpa 2009

Hoeocenos (Novoselov) npomus Poccuu, xano6a Ne 66460/01, 2 uions 2005

O’Kugp (O’Keeffe) npomue UpnaHduu [B1], xanoba Ne 35810/09, 28 aHBapsa 2014.

OkanaH (Ocalan) npomus Typyuu [BI1], xanoba Ne 46221/99, 12 masa 2005

Ouesnkoe (Ochelkov) npomue Poccuu, »xanoba Ne 17828/05, 11 anpens 2013

OzHsaHosa u YobaH (Ognyanova and Choban) npomue bonzapuu, xanoba Ne 46317/99, 23 despans 2006
Ozyp (Ogur) npomus Typuuu [BM], ®anoba Ne 21594/93, 20 mas 1999

OxneH (Ohlen) npomue aHuu, wanoba Ne 63214/00, 24 despansa 2005

Okkanu (Okkali) npomus Typyuu, »xanoba Ne 52067/99, 17 okTtabpsa 2006

Onys3 (Opuz) npomus Typyuu, sanoba Ne 33401/02, 9 uioHa 2009

Opyoscku (Orchowski) npomuse Monbwu, sanoba Ne 17885/04, 22 oktabps 2009

OcmaH (Osman) npomue CoeduHéHHo20 Koponescmaa, wanoba Ne 23452/94, 28 oktabpsa 1998
Ocmpoeap (Ostrovar) npomuse Mondasuu, xanoba Ne 35207/03, 13 mas 2005

Omauwesuy (Otasevi¢) npomue Cepbuu, xanoba Ne 32198/07, 5 dpespans 2013

Omman (Aby Kamada) (Othman (Abu Qatada)) npomue CoeduHéHHoz20 Koponescmea, anoba Ne
8139/09, 17 saHBapsa 2012

M. uC. (P.and S.) npomus Monswu, xanoba Ne 57375/08, 30 oktabps 2012

.M. (P.M.) npomus Bonzapuu, anoba Ne 49669/07, 24 aHsapsa 2012

M.3. (P.Z.) u dpyaue npomus LLiseyuu (dec.), xanoba Ne 68194/19, 29 man 2012

Mace (Pace) npomus Mmanum, skanoba Ne 22728/03, 17 niona 2008

Manadu (Paladi) v. Moldova, sxano6a Ne 39806/05, 10 mapTa 2003

MaHaceHKko, boeymun u Yekanna (Panasenko, Bogumil and Czekalla) npomue Mopmyaanuu, ano6bl NoNe
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10418/03, 35228/03 v 38830/97, KomuTeT Munmctpos, ResDH (2011) 143, 14 ceHTabpa 2012)
Mardongpennu uManym6o (Pandolfelliand Palumbo) npomue Umanuu, xanobaNe 13218/87,27 despana 1992
Maxnmea (Pantea) npomueg PymbiHuu, xanoba Ne 33343/96, 3 nioHs 2003

Manauenac (Papachelas) npomus lpeyuu [6I1], »xanoba Ne 31423/96, 25 mapTa 1999

ManoH (Papon) npomues ®paryuu (MKanoba Ne 2) (dec.), xanoba Ne 54210/00, 15 Hosbps 2001

Mayzep (Pauger) npomue Aecmpuu, sanoba Ne 24872/94, pewexne Komuccum ot 9 saHBapa 1995

Mon u Odpu 30eapdc (Paul and Audrey Edwards) npomue CoeduHéHHo20 Koponescmaa, xanoba No
46477/99, 14 mapTta 2002

Mupc (Peers) npomue Mpeyuu, anoba Ne 28524/95, 19 anpens 2001

Memum (Pelit) npomus AsepbalidxcaHa, xanoba Ne 281/2005, 29 masn 2007

Mepanedu (Peraldi) npomus ®paryuu (dec.), xanoba Ne 2096/05, 7 anpens 2009

Memposuy (Petrovi¢) npomue Cepbuu (dec.), sxanoba Ne 56551/11, 18 okTta6pa 2011

Memyp Top CuzypdccoH (Pétur Thér Sigurdsson) npoTtus UcnaHauu, skanoba Ne 39731/98, 10 anpens 2003
®unuc (Philis) npomus peyuu, anoba Ne 28970/95, PelueHne Kommccum ot 17 okta6pa 1996
Monskoe (Polyakov) npomus Poccuu, skanoba Ne 77018/01, 29 aHsapsa 2009

Monoe (Popov) npomue Mondasuu (No. 1), xano6a Ne 74153/01, 18 ansaps 2005

MopmmanH (Portmann) npomus LUseliyapuu, sanoba Ne 38455/06, 11 oktabps 2011

Maysnn u PeliHep (Powell and Rayner) npomue CoeduHéHHoz2o Koponesecmea, »anoba Ne 9310/81, 21
despana 1990

Mo3HaHcKu (Poznanski) u dpyaue npomue lepmaHuu (dec.), wanoba Ne 25101/05, 3 uions 2007
MpemuHuHel (Premininy) npomue Poccuu, wano6a Ne 44973/04, 10 ¢espansa 2011

Mpemmu (Pretty) npomues CoeduHéHHo20 Koponescmea, sanoba Ne 2346/02, 29 anpens 2002
Mpatic (Price) npomues CoeduHéHHo20 Koponescmea, sanoba Ne 33394/96, 10 uiona 2001

KHA3b JluxmeHwmeliHa XaHc-Adam Il (Prince Hans-Adam Il of Liechtenstein) npomue lepmaHuu [Bl1],
skanoba Ne 42527/98, 12 uons 2001

Mpokypop npomue AHmo ®ypyHA3us (Prosecutor v. Anto Furundzija) (Cyde6Hoe peweHue), ICTY, IT-95-
17/1-T, 10 pekabpa 1998

P.K. (R.C.) npomus LLseyuu, »anoba Ne 41827/07, KomuteT Mununctpos, ResDH (2013) 75, 30 anpens 2013
P.N.M. u 4./1.0. (R.I.P and D.L.P.) npomue PymeiHuu, skanoba Ne 27782/10, 10 Mas 2012

Pelived Xopwem (Rachel Horsham) npomue CoeduHéHHozo Koponescmea, peweHue Komuccuu, xanoba
Ne 23390/94, 4 ceHTabps 1995

PaiimoHda (Raimondo) npomue Mmanuu, sxanoba Ne 12954/87, 22 dpespans 1994

Pamupe3 CaHye3 (Ramirez Sanchez) npomus ®paHyuu, sxanoba Ne 59450/00, 4 nionsa 2006

Pam3su (Ramzy) npomue HudepnaHdos, »anoba Ne 25424/05, 20 nionsa 2010

PaHuHeH (Raninen) npomue ®uHaaHOuu, skanoba Ne 20972/92, 16 gexkabpa 1997

PaHues (Rantsev) npomue Kunpa u Poccuu, xanoba Ne 25965/04, 7 aHsapsa 2010

Payg A66acos (Rauf Abbasov) u dpyaue npomus AsepbalidncaHa, xanoba Ne 36609/08, 28 mas 2013

Pedax Maptucu (Maptus 6narogeHctsms) (Refah Partisi (the Welfare Party)) u apyrue npotus Typuuu [BI1],
»Kanobbl NeNe 41340/98, 41342/98, 41343/98 v 41344/98, 13 dpespansa 2003

Pexak (Rehak) npomus Yewckol Pecnybauku (dec.), ano6a Ne 67208/01, 18 mas 2004

Pexak (Rehdk) npomue Yewckoii Pecny6nuku (dec.), ano6a Ne 67208/01, 18 mas 2004

Pemau (Remli) npomue ®paHyuu, »xanoba Ne 16839/90, 23 anpens 1996

WHC}/ (RENFE) npomus McnaHuu, wanoba Ne 35216/97, peweHune Komuccun, 8 ceHtabpa 1997
Pxasanu (Rhazali) u dpyaue npomue ®paryuu (dec.), xanoba Ne 37568/09, 10 anpensa 2012
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Puad u Mduab (Riad and Idiab) npomue Benvauu, sxanobbl NeNe 29787/03 n 29810/03, 24 axsapa 2008
Pubumuy (Ribitsch) npomue Aecmpuu, sxanoba Ne 18896/91, 4 nekabpsa 1995

Puuapd Poli AnnaH (Richard Roy Allan) npomue CoeduHéHHozo Koponeecmea (dec.), sxanoba Ne 48539/99,
28 asrycta 2001

PeHep (Riener) npomus boneapuu, xanoba Ne 46343/99, KomuteT MuHuctpos, ResDH (2013) 100, 6
ntoHa 2013

Poman Kapacee (Roman Karasev) npomuse Poccuu, xanoba Ne 30251/03, 25 Hos6psa 2010
Ppano (Rrapo) npomue Anbaruu, xanoba Ne 58555/10, 25 ceHTabps 2012

PycnaH Ymapoe (Ruslan Umarov) npomuse Poccuu, anoba Ne 12712/02, 3 niona 2008
Pa6ukuH (Ryabikin) npomue Poccuu, xano6a Ne 8320/04, 19 uioHa 2008

Ps6ues (Ryabtsev) npomus Poccuu, sanoba Ne 13642/06, 14 Hoa6ps 2013

P3axaHoe (Rzakhanov) npomue Azepbalidrcara, skanoba Ne 4242/07, 4 wiona 2013

C. Oxcezamuceapa Capma (S. Jegatheeswara Sarma) npomus LLpu /laHku, Komumem o npasam yesnoeeka
OOH, Komm. Hanoba Ne 950/2000, U.N. Doc. CCPR/C/78/D/950/2000, 31 utons 2003

C.A. (S.A.) npomus Lseyuu, wanoba Ne 66523/10, 27 nioHsa 2013
C.A. (S5.D.) npomue peyuu, xanoba Ne 53541/07, 11 wioHs 2009

C.I. (5.G.) npomue ®paHyuu (npexkpaweHue npouzsodcmea o desy), wanoba Ne 40669/98, 18 ceHTAbps 2001
Caadu (Saadi) npomue Mmanuu [BI1], sxanoba Ne 37201/06, 28 despans 2008

Caud (Said) npomue Hudepnandos, xanoba Ne 2345/02, 5 uons 2005

Caku (Saki) npomuse Typuuu, anoba Ne 29359/95, 30 oktabpa 2001

Canax LWux (Salah Sheekh) npomus HudepnaHdos, sxanoba Ne 1948/04, 11 avsapa 2007
Canuba (Saliba) u dpyaue npomus Manemei, 20287/10, 22 aHsaps 2013

CanmaH (Salman) npomus Typyuu, »xanoba Ne 21986/93, 27 ntoHa 2000

CanmaH (Salman) npomus Typyuu, »xanoba Ne 21986/93, 27 utoHa 2000

Canos (Salov) npomue YkpauHel, skanoba Ne 65518/01, 6 ceHTabps 2005

CaHnec CaHnec (Sanles Sanles) npomue UcnaHuu (dec.), xanoba Ne 48335/99, 26 oktabpsa 2000
CaHHuHoO (Sannino) npomue Mmasnuu, skanoba Ne 30961/03, 27 anpens 2006

Canoxckoe (Sapozkovs) npomue J/lameuu, xanoba Ne 8550/03, 11 ¢pespans 2014

Capau (Sarag) npomus Typyuu (dec.), ®anoba Ne 35841/97, 2 ceHTtabpa 2004

Capb6aH (Sarban) npomue Mondasuu, skanoba Ne 3456/05, 4 oktabps 2005

Casuyu (Savitchi) npomue Mondaeuu, »xanoba Ne 11039/02, 11 okTabpa 2005, § 28.

CasoHrok (Sawoniuk) npomue CoeduHéHnHozo Koponeecmaa (dec.), sanoba Ne 63716/00, 29 mas 2001

LlennuHe, bupHnelimHep, Abpaxamuam, bprozeep, Immep-Peliccue u Xopbayap (Schelling, Birnleitner,
Bakker, Abrahamian, Brugger, Emmer-Reissig and Hofbauer) (Ne 2) npomue Aecmpuu, xanoba No
55193/00; u gp., Komuter Munuctpos, ResDH (2011) 187, 2 aekabpa 2011

LLlepep (Scherer) npomue LLseliyapuu, xanoba Ne 17116/90, 25 mapta 1994
CropduHo (Scordino) npomue Umanuu (Manoba Ne 1) [611], xano6a Ne 36813/97, 29 mapTa 2006

Cko33apu u [ncuyHma (Scozzari and Giunta) npomue Umasnuu, xanobbi NeNe 39221/98 n 41963/98, 13
ntona 2000

Ceaxemu (Segheti) npomue Pecriybnuku Mondosa, sanoba Ne 39584/07, 15 oktabps 2013

Cenvyyk u Ackep (Selguk and Asker) npomue Typyuu, ano6bl NeNe 23184/94 1 23185/94, 24 anpens 1998
CenmoyHu (Selmouni) npomue ®paryuu [BI1], skanoba Ne 25803/94, 28 uona 1999

Llenmropk (Sentiirk) npomus Typyuu, skanoba Ne 13423/09, 9 anpens 2013,

Cesman Be3zHedapoany (Sevtap Veznedaroglu) npomue Typyuu, xanoba Ne 32357/96, 11 anpens 2000
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Lamaes (Shamayev) u dpyaue npomus lpy3uu u Poccuu (dec.), sxanoba Ne 36378/02, 16 ceHTabpsa 2003
LLamaes (Shamayev) u dpyaue npomus py3uu u Poccuu, skanoba Ne 36378/02, 12 anpens 2005
LLlegpep (Shefer) npomue Poccuu (dec.), anoba Ne 45175/04, 13 mapta 2012

Llecmonanoe (Shestopalov) npomus Poccuu (kommyHuyuposaHHoe deno), »kanoba Ne 46248/07, 15
oKTA6pA 2013

LLlokkapoes (Shokkarov) u dpyaue npomus Poccuu, xanoba Ne 41009/04, 3 masn 2011
Cunux (Silih) npomue CnoseHuu [B1], ano6a Ne 71463/01, 9 anpena 2009
Cusuak (Siwiak) npomus Monswu (dec.), anoba Ne 18250/13, 4 bespana 2014

CmupHosa u CmupHosa (Smirnova and Smirnova) npomus Poccuu (dec.), wano6bbl NeNe 46133/99 u
48183/99, 3 Oktabps 2002

CepuHe (Soering) npomue CoeduHéHHozo Koponeacmaa, anoba Ne 14038/88, 7 uona 1989
CokpamuaH (Sokratian) npomus HudepnaHdos (dec.), sxanoba Ne 41/03, 8 ceHnTabpsa 2005.
Condamenko (Soldatenko) npomue YkpauHel, skanoba Ne 2440/07, 23 oktabpsa 2008

Como CaHyes (Soto Sanchez) npomue UcnaHuu (dec.), ano6a Ne 66990/01, 20 masn 2003
Cmawnes (Stanev) npomue bonzapuu, xanoba Ne 36760/06, 17 aHBapsa 2012
CmaHumuposud (Stanimirovié) npomue Cepbuu, »xanoba Ne 26088/06, 18 okTabpsa 2011
Cmapodyé6 (Starodub) npomus YkpauHei (dec.), skanoba Ne 5483/02, 7 utoHs 2005

Cmacu (Stasi) npomus ®paHyuu, sxanoba Ne 25001/07, 20 oktabpa 2011

CmedpaHennu (Stefanelli) npomue CaH-MapuHo, »anoba Ne 35396/97, KomuteT Munuctpos, ResDH (2004)
4, 24 anpena 2004

Cyeu u 3amu (Sufi and EImi) npomue CoeduHéHHoz20 Koponescmaa, anobbi NeNe 8319/07 n 11449/07,
28 nioHa 2011

Cyxelina AlidbiH (Siiheyla Aydin) npomus Typyuu, sxanoba Ne 25660/94, 24 mas 2005

Cynamanos (Sultanov) npomus Poccuu, sanoba Ne 15303/09, 4 Hosbps 2010

T. npomue CoeduHéHHo20 Koponescmaa [bl1], »xanoba Ne 24724/94, 16 nexkabps 1999

T.M. u K.M. (T.M. u C.M.) npomus Pecnybnuxku Mosdosa, »anoba Ne 26608/11, 28 aHsaps 2014

Tabapuk Mascazosa (Tabarik Malsagova) u dpyaue npomus Poccuu (dec.), anoba Ne 27244/03, 6 mapta 2008
Tabew (Tabesh) npomue peyuu, sxanoba Ne 8256/07, 26 Hosbps 2009

TaxcuH Akap (Tahsin Acar) npomus Typyuu (npedsapumesnecHoe 8o3paxceHue) [bI1], anoba Ne 26307/95,
6 Masa 2003

TaHace (Tdnase) npomue Mondasuu [BI1], xano6a Ne 7/08, 27 anpens 2010

TaHuw (Tanis) u dpyaue npomue Typyuu, xanoba Ne 65899/01, 2 asrycra 2005

TaHpukyny (Tanrikulu) npomue Typyuu [BI], skanoba Ne 23763/94, 8 uona 1999

Tapapuesa (Tarariyeva) npomus Poccuu, skanoba Ne 4353/03, 14 pekabpsa 2006

TekuH (Tekin) npomue Typyuu, xanoba Ne 22496/93, 9 uoHs 1998

TekuH (Tekin) npomue Typyuu, xanoba Ne 22496/93, OTuét Kommceuum ot 17 anpens 1997
Tene (Tepe) npomus Typyuu (dec.), ano6a Ne 31247/96, 22 aHsapsa 2002

Tamnubunnau (Thampibillai) npomue HudepnaHdos, xanoba Ne 61350/00, 17 despansa 2004

Ipeyeckoe deno (The Greek Case) »anobbl NeNe 3321/67, 3322/67, 3323/67 n 3344/67, ExxerogHuk
EBponeiickoit KoHBEHL MM NO NpaBam Yyenoseka, 1969, p. 196

Ceamele moHacmeipu (The Holy Monasteries) npomue peyuu, »anobbl NeNe 13092/87 n 13984/88, 9
Aekabpa 1994

TeseHoH (Thévenon) npomue ®paHyuu (dec.), sxanoba Ne 2476/02, 28 despans 2006
Tumodpeessi (Timofejevi) npomue J/lameuu, xanoba Ne 45393/04, 11 nekabpsa 2012
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Tumypmauw (Timurtas) npomuse Typuuu, anoba Ne 23531/94, 13 uoHs 2000

Todxcy (Togcu) npomue Typyuu (MpekpaweHue npoussodcmea ro deny), wanoba Ne 27601/95, 9 anpens 2002
Todxcy (Togcu) npomue Typyuu anoba Ne 27601/95, 31 masn 2005

Tomacu (Tomasi) npomue ®paHyuu, xanoba Ne 12850/87, 27 asrycta 1992

ToppedxrcuaHu (Torreggiani) u dpyaue npomue Umanuu, xanobbl NeNe 43517/09, 46882/09, 55400/09,
57875/09, 61535/09, 35315/10 n 37818/10, 8 ansaps 2013.

TpuaHmadpunnoy (Triantafyllou) npomuse peyuu, skanoba Ne 26021/10, 14 Hosbps 2013
Tatipep (Tyrer) npomues CoeduHéHHO20 Koponeacmea, xanoba Ne 5856/72, 25 anpens 1978

t0uak u Kapaunu (Ucak and Kargili) u dpyaue npomue Typyuu (dec.), xanobbl NeNe 75527/01 1 11837/02,
28 mapTa 2006

Ymaposa (Umarova) u dpyaue npomus Poccuu, xanoba Ne 25654/08, 31 nions 2012

B. (V.) npomue CoeduHéHHoz2o Koponeecmea [BI], anoba Ne 24888/94, 16 nekabpsa 1999
B.C. (V.C.) npomus Cnosakuu, sanoba Ne 18968/07, 8 Hosbpsa 2011

Baxaesa (Vakhayeva) u dpyaue npomue Poccuu, xanoba Ne 1758/04, 29 okta6bpsa 2009
BanawuHac (Valasinas) npomus /lumesi, skanoba Ne 44558/98, 24 wiona 2001

BaH dep Ben (Van der Ven) npomue HudepnarHdos, »anoba Ne 50901/99, 4 despansa 2003
Bapba+os (Varbanov) npomus bonzapuu, xanoba Ne 31365/96, 5 okta6pa 2000

BapHasa (Varnava) u dpyaue npomus Typyuu [BI1], skanobbl NeNe 16064/90, 16065/90, 16066/90,
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, 18 ceHTabps 2009

BapHaea (Varnava) u dpyaue npomus Typyuu [BI1], skanobbl NeNe 16064/90, 16065/90, 16066/90,
16068/90, 16069/90,16070/90, 16071/90, 16072/90 1 16073/90, 10 saHsaps 2008

Baud (Vayi¢) npomus Typyuu (dec.), »kanoba Ne 18078/02, 28 utoHs 2005.

Benackec Podpuzec (Veldsquez Rodriguez) npomue loHAypaca, MexcamepuKkaHcKuli cyd no npasam
yenoeeka (Cepus C) anoba Ne 4, 29 nions 1988

BepHunno (Vernillo) npomue ®paHyuu, xanoba Ne 11889/85, 20 despansa 1991

Buneapadia (Vilvarajah) u dpyaue npomue CoeduHéHHoz2o Koponesecmea, wanobbl NeNe 13163/87,
13164/87,13165/87, 13447/87 v 13448/87, 30 oktabpsa 1991

Bunumep (Vinter) u dpyaue npomue CoeduHéHHoz20 Koponescmea [BI], )anobbl NeNe 66069/09, 130/10
1 3896/10, 9 niona 2013

BupabsH (Virabyan) npomue ApmeHuu, sanoba Ne 40094/05, 2 oktabpsa 2012
Bokamypo (Vocaturo) npomue Umanuu, sanoba Ne 11891/85, 24 mas 1991

Bauyecnasosuy J/ladeieuH (Vyacheslavovich Ladygin) npomus Poccuu (dec.), skanoba Ne 35365/05, 30
asrycra 2011

Baneodxmuk (Walczyk) npomue Moaswu (dec.), xanoba Ne 74907/11, 15 oktabps 2013
Bonkep (Walker) npomue CoeduHéHHozo Koponescmaa (dec.), sxanoba Ne 34979/97, 25 aHsapsa 2000

Baiimcalid (Whiteside) npomue CoeduHéHHoz2o Koponescmea, wanoba Ne 20357/92, PeweHune Kommceum
ot 7 mapta 1994

BusecoH, HayuoHanbHelli coto3 xcypHaaucmos (Wilson, National Union of Journalists) u dpyaue npomue
CoeduHéHHoz20 Koponescmea, »anobbl NeNe 30668/96, 30671/96 n 30678/96, 2 uons 2002.

Bunmepsepn (Winterwerp) npomus HudepaaHdos, anoba Ne 6301/73, 24 okTabpa 1979
Bopm (Worm) npomue Aecmpuu, xanoba Ne 22714/93, 29 asrycrta 1997
Bopm (Worm) npomue Aecmpuu, xanoba Ne 22714/93, peweHne Komuccum ot 27 Hoabpsa 1995

X npomus ®edepamusHoli Pecriybauku lepmaHus, skanoba Ne 1611/62, peweHune Komuccun, 25 ceHTabpsa
1965, ExxeroaHuK EBponelickoit KoHBeHLMM No npaBam Yenoseka, Tom 8, cc. 158 n 169

X npomus ®paxyuu, skanoba Ne 18020/91, 31 mapra 1992
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X npomus CoeduHéHHO20 Koponescmea, wanoba Ne 7547/76, pewenune Komuccun, 15 gekabpa 1977
X npomus Typyuu, »xanoba Ne 24626/09, 9 oktabps 2012

Kcupoc (Xiros) npomuse peyuu, sxanoba Ne 1033/07, 9 ceHtabpsa 2010.

W.M. u/1.0. (Y.P. and L.P.) npomus ®paHyuu, »xanoba Ne 32476/06, 2 ceHTabpsa 2010

Anues (Yanchev) npomue Bonzapuu (dec.), anoba Ne 16403/07, 20 mapTta 2012

Andues (Yandiyev) u dpyaue npomus Poccuu, anobbl NeNe 34541/06,43811/06 1 1578/07, 10 oktabpsa 2013

AH YyH [xrcuH nod ncegdoHumom AH CaonuH (Yang Chun Jin alias Yang Xiaolin) npomue boneapuu
(ocmaHoska npousgodcmea no deny), skanoba Ne 58073/00, 8 mapTa 2001

Ankos (Yankov) u 9 dpyeux npomus bonzapuu, »xanobbl NeNe 39084/97, 47823/99, 58971/00, 57847/00,
39270/98, 42987/98, 44062/98, 74792/01, 29381/04 n 33606/05, KomuteT Munuctpos, ResDH (2013)
102, 6 nioHa 2013.

Awa (Yasa) npomus Typyuu, skanoba Ne 22495/93, 2 ceHTabpa 1998

Acun Ameuw (Yasin Ates) npomue Typyuu, anoba Ne 30949/96, 31 mas 2005

Auenko (Yatsenko) npomue YkpauHsl, sanoba Ne 75345/01, 16 despans 2012, § 40;
Azatone Munmas (Yazgiil Yilmaz) npomus Typyuu, sanoba Ne 36369/06, 1 despana 2011
106 Caydu (Youb Saoudi) npomue UcnaHuu (dec.), xanoba Ne 22871/06, 18 ceHTabps 2006

UHuyuamusa monodéxcu 3a npaesa yenoseka (Youth Initiative For Human Rights) npomus Cepbuu, »xanoba
Ne 48135/06, 25 utors 2013

tOndawes (Yuldashev) npomus Poccuu, skanoba Ne 1248/09, 8 uons 2010

fOputii Bonkoe (Yuriy Volkov) npomue YkpauHsi, anoba Ne 45872/06, 19 gekabps 2013

3. (Z.) u dpyaue npomue CoeduHéHHoz20 Koponesecmaa [bI1], skanoba Ne 29392/95, 10 mas 2001
3.X. (Z.H.) npomus BeHepuu, xanoba Ne 28973/11, 8 Hoabpsn 2012

3apakony (Zarakolu) npomus Typyuu (dec.), kanoba Ne 37061/97, 5 nexkabps 2002

3apakony (Zarakolu) npomus Typyuu, xanoba Ne 32455/96, 27 mas 2003

3axuykul (Zarzycki) npomus lMonswu, »xanoba Ne 15351/03, 12 mapra 2013

3enunog (Zelilof) npomus lpeyuu, »anoba Ne 17060/03, 24 mas 2007

3eHkos (Zenkov) npomus Poccuu, sanoba Ne 37858/08, 30 anpens 2014

3uHyeHKo (Zinchenko) npomus YkpauHel, skanoba Ne 63763/11, 13 mapra 2014.
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NPUNOXEHNA

KOHBEHLMA O 3ALLUMTE NMPAB YEJTOBEKA 1 OCHOBHbIX CBOBO/,

r. Pum, 4. X1.1950 r.

MpaBuTenbcTBa, Noanucaslune HacToAwyto KoHeeHUMIo, ABnAlowmeca YneHamu Coseta EBponbl NpUHUMan BO
BHMMaHwe BceobLuyto aeknapauyio npas Yenoseka, NpoBo3ralleHHyto feHepanbHoi Accambneeit OpraHusaumm
ObbeanHeHHbIx Hauwnii 10 gekabpsa 1948 roga, yunTbiBas, 4to 3Ta [leknapauua nmeer Uenbio obecneynTb
sceobuee 1 3pPeKTMBHOE NPU3HAHME U OCYLLECTBNEHME MPOBO3MALEHHbIX B HEM NpPaBs, CYUTas, YTO LEeNblo
CoBeTa EBponbl ABNAETCA AOCTUNKEHUE BONBLIETO eUHCTBA MEX/Y €ro Y1eHaMM1 1 4TO U3 CPeACTB JOCTUNKEHUA
3TOM Lienu ABNAETCA 3alMTa U pa3BUTME MPaB YenoBeka U OCHOBHbIX CBO6OZ, NOATBEPKAAA CBOIO rNy6OKyio
NPUBEPKEHHOCTb OCHOBHbIM CBOG0OAAM, KOTOpbIE ABAAIOTCA OCHOBOW CNpPaBeAAnBOCTM U BCeobLuero mupa u
cobtofeHne KoTopbIX Hanay4dwmm obpasom obecneymsaeTcs, C O4HON CTOPOHbI, MOANMHHO AeMOKPaTUHECKUM
NOAUTUYECKUM PEXMUMOM U, C APYrOi CTOPOHbI, BCEOBLMM MOHUMAHUEM U COBNOAEHMEM NpPaB YeNoBeka,
KOTOPbIM OHW MpPUBEPIKEHbI, NPEUCTNIONHEHHbIE PelnMOCTH, Kak MpaBuTenbCTBa eBponeickux focyaapcTs,
ABWKMMbIE eIVHBIM CTPEMIEHMEM M UMetoLLMe obLee Hacneane NONUTUYECKUX TPAAULMIA, naeanos, coboap
1 BEPXOBEHCTBA NPaga, CAeNaTb Nepsble Wark Ha Nyt obecneyeHna KONNEKTUBHOIO OCYLLLECTBNEHUA HEKOTOPbIX
13 NpaB, U3N0XeHHbIX BO Bceoblleit aeknapauuu,

CTATbA 1

06s3aTenbcTBo cobnloaaTh NpaBa YenoBeKa

Bbicokue [loroBapusatowueca CTOpoHbl 06ecneymnBatoT KaxaoMy, HaXOAALEMYCA NOA UX IOPUCAUKLMENR, NpaBa
1 cBo60AbI, OnpeaeneHHble B pasgene | Hactoswen KoHseHumK.

PA3ZEN |
NPABA U CBOBO/Abl

CTATbA 2
MpaBo Ha }XU3Hb

1. TpaBO KaXAOro /LA Ha KM3Hb OXPAHAETCA 3aKOHOM. HUKTO HE MOMET BbiTb YMbILIEHHO AWLIEH XKU3HU
MHaYe KaK BO MCMOJIHEHME CMEPTHOro MPWUroBopa, BbIHECEHHOTO CYAOM 3a COBEPLUEHWE MPEeCTynaeHus, B
OTHOLLEHMMU KOTOPOro 3aKOHOM NPesyCMOTPEHO TaKOe HaKasaHue.

2. JIVWEHMeE KM3HU He PacCMATPMBAETCA KaK HapyLUeHWe HacTOALWeN CTaTbu, KOr4a OHO SIB/ISETCA Pe3y/IbTaToM
abCco/IIOTHO HEOBXOAMMOTO MPUMEHEHWS CUNbI:
a. AnA 3aWwMTbl N1060ro LA OT NPOTUBONPABHOMO HACKUAUS;
b. AnsA ocylwecTBAEHWs 3aKOHHOTO 3aAepXaHna UK NpeAoTBPaALLEHUsA Nobera Mua, 3aKN04YEHHOTo Nog,
CTPaXKy Ha 3aKOHHbIX OCHOBAHWAX;

C. [N NOAAB/EHWsA, B COOTBETCTBUM C 3aKOHOM, ByHTa UK MATEXaA.

CTATbA 3

3anpeueHue NbITOK

HUWKTO He JOo/MKEH NOABEPraTbCA HU MbITKAM, HU 6ECYENI0BEYHOMY W/IN YHIXKAOLLEMY AOCTOMHCTBO 06paLLeHnto
VMU HaKa3aHuio.

CTATbA 4
3anpeuweHne pabcTBa M NPUHYAUTENBHOTO TPYAa

1. HUWKTO He JOMKeH cofepKaTbCA B pabCcTBe UM NOAHEBOBHOMCOCTORHUM.
2. HWKTO He [OMKEH NPUBNEKATLCA K NPUHYAUTENBHOMY UK 06A3aTeNbHOMY TPyAY.
3. [nA uenei HacToALei CTaTb TEPMUH ,MPUHYAUTENbHDBIA UK 06A3aTeNbHbIN TPYA” He BKOUaeT B ceba:
a. BCAKy paboTy, KOTOPY 06bIYHO AO/NKHO BbINMOAHATL AWULO, HAXOAALLEECHA B 3aK/HOYEHUN COTNACHO
NONOKEHUAM CTaTbW 5 HacToALWeh KOHBEHLMMU MW YCIOBHO OCBOBOXKAEHHOE OT TAaKOTO 3aK/oUYeHUs;
b. BcAKylo cnyKby BOeHHOro XxapaKTepa, a B Tex CTpaHax, B KOTOPbIX MPaBOMEPHbIM NPKU3HAETCA 0TKas oT
BOEHHOM CAyK6bl HA OCHOBaHMM yBeXAEeHU, CYXBY, Ha3HaYeHHY0 BMeCTO 065A3aTe/IbHON BOEHHOM

265



Cratbs 3 EBponeiickoi KoHBEHLMM O 3aLuTe Npas YenoBeka:
MpaKTuyeckoe pyKOBOACTBO

CAyx6bI;

C. BCAKYIO CNyx6y, 06s3aTeIbHYyI0 B C/lyYae YPEe3BbIYANHOMO MONOKEHWUA WU BEACTBUA, YIPOKAIOLWEro
KU3HW UAKn BGnarononyunto HaceneHus;

d. BcAKylo paboTy uam cnyxKby, ABNAIOLLYIOCA YacTbio OBbIYHbIX FPAXKAAHCKUX 06A3aHHOCTEN.

CTATbA S

Mpaso Ha cB060AY M IMYHYIO HENPUKOCHOBEHHOCTb

1. Kaxpblii meeT NpaBo Ha cBO6OAY U IMYHYIO HEMPUKOCHOBEHHOCTb. HUKTO HE MOXKET BbITb LueH cBo6OoAbI
MHaye KaK B C/IeAYIoWMX CYYanX U B NOPALKE, YCTAaHOBNEHHOM 3aKOHOM:
a. 3aKOHHOE cofepKaHue Nog CTPaKeh LA, OCYKAEHHOTO KOMMETEHTHbIM CYA0M;

b. 3aKkoHHOe 3aAepKaHWe UAK 3aKNIOYEHNE NOA CTPAXKY (apecT) Anua 3a HeUCMONHEHNE BbIHECEHHOTO B
COOTBETCTBUM C 3aKOHOM peLLeHUsA CYAa UK C Lienblo obecnedeHuns ucnonHeHua nto6oro o6sasatenscraa,
npeAnucaHHOro 3aKOHOM;

C. 3aKOHHOe 3aZiep)KaHune UM 3aKTIoUYeHNe NOZ CTPAKY MLa, NPOon3BeAeHHOoe C Tem, YTobbl OHO NpeAcTano
nepes KOMNeTeHTHbIM OpraHom nNo 060CHOBaHHOMY MOAO3PEHMUIO B COBEPLUEHUM MPABOHAPYLIEHUA
WAW B CAy4yae, KOT4a UMeIoTCA AOCTaTOYHbIE OCHOBAHMA MonaraTb, YTo HeObXoAMMO NpesoTBPaTUTL
coseplleHne M NpaBoHapyLWeHUAa UM nomeLlaTb eMy CKpbITbCA NOC/ie ero CoBepLlueHuns;

d. 3akntouyeHune nog CTpaXy HecoBeplweHHONEeTHero mua Ha OCHOBAaHWUM 3aKOHHOTO NOCTAaHOB/IEHUA AN1A
BOCMUTATENbHOTO HaA30pa WM ero 3aKOHHOE 3aK/IYeHUe NoJ, CTPay, NPOU3BeAEHHOE C Tem, YTo6bbI
OHO NpeacTanc nepej KOMMNeTeHTHbIM OPraHOM;

€. 3aKOHHOe 3aK/loyYeHue Mo CTPaKy /UL, C Lieablo NPeAoTBPaLLEHNA PAaCcNPOCTPAHEHNA UHOEKLMOHHbIX
3a60/1eBaHUI, a TaK¥Ke 3aKOHHOE 3aKNtoYeHUe NoZ CTPaXY AyLeBHOBO0bHbIX, aNKOrO/IMKOB, HAPKOMaHOB
unu bpoasr;

f.  3aKOHHOe 3afiep)kaHue UK 3aKUeHNe NOA CTPaXY NLA C LeNblo NPefoTBPaLLEeHUA ero He3aKOHHOTo
BbEe3/a B CTPaHy MAW NULA, NPOTUB KOTOPOTO MPUHUMAIOTCA Mepbl MO €ro BbICbIIKE UK BblAaye.

2. Kaxzomy apectoBaHHOMY HE3aMea/IMTE/IbHO COOBLLAIOTCA Ha MOHATHOM €My fA3blKe MPUYMHbLI €ro apecta u
ntoboe npegbasasemoe emy 06BUHEHME.

3. Kaablii 3a4epKaHHbIi MM 3aKH04YEHHbIV NOZ, CTPaKy B COOTBETCTBUM C MOANYHKTOM ,,C* NyHKTa 1 HacToAwein
CTaTbW HE3aMeA/IUTE/IbHO JOCTAaBAACTCA K CYAbEe UM K UHOMY AO/IKHOCTHOMY NWLY, HaZeNeHHOMY, COTIacHO
3aKOHY, cyaebHoI BNacTblo, U UMEET NpaBo Ha cyAaebHoe pa3bupaTenbCTBO B TEYEHWE Pa3yMHOrO CPOKa UAu
Ha ocBoboxaeHve [0 cyaa. OcBoboxaeHe MOXKET 6bITb 06YC/I0BNIEHO NPEAOCTaBNEHWEM rapaHTUi ABKU B
cya.

4. Kawablii, KTO nuweH cBoboAbl B pe3ynbTaTe apecta WAW 3aK/OYeHWs Mo CTPaxy, MMeeT Npaso Ha
6e30TnaratesbHOe PACCMOTPEHME CYA0M NPAaBOMEPHOCTM €ro 3aKNoYeHUs NoZ CTPAXyY U Ha 0cBOBOXKAeHME,
€C/IM ero 3aKNtoYeHue NoA CTPaKy NPU3HAHO CYAO0M HE3aKOHHbIM.

5. Kaablil, KTO CTan »epTBOW apecta WM 3aKNIOYeHUA MOA, CTPaXKy B HapyLIeHWEe MONOKeHWUN HacToAlein
CTaTbW, UMEET NPaBO Ha KOMMEHCALMIO.

CTATbA 6
Mpaso Ha cnpaBeanunBoe cyaebHoe pa3bupatenbcTtBo

1. Kaxaplil B ciyyae cnopa o ero rpaswAaHCKMX npaBax M 06A3aHHOCTAX UK NpW NpeabasaeHun emy noboro
YronoBHOro 06BMHEHNA UMEET NPaBo Ha cnpaseannBoe W nNy6anyHoe pa3bupaTenscTBo Aena B PasyMHbIA
CPOK HE3aBUCUMbIM 1 BECNPUCTPACTHBIM CYAOM, CO3A4aHHbIM Ha OCHOBaHWM 3akoHa. CygebHoe peleHue
obbaBnserca Ny6aMYHO, OAHaKO npecca M nybavKka MOryT He AonyckaTbca Ha cyaebHble 3acepaHws
B TeYeHuWe BCEro MpoLecca MAM ero 4Yactu no coobpareHusM Mopanu, OobLLECTBEHHOrO MopaaKa WU
HaLWOoHanbHoOM 6€30MacHOCTM B AleMOKpaTUYecKOM 0BLLEeCTBe, a TakKe Koraa Toro TpebytoT 10 11 uHtepecs!
HECOBEPLUEHHONETHUX UK AR 33LUMTbI YHACTHOM ¥KU3HU CTOPOH, UM — B TOW MEPE, B KAaKOW 3TO, N0 MHEHUIO
cyfia, CTporo HeobxoAMmMo — Mpu 0coBbiXx OBCTOATENbCTBAX, KOTAA MNACHOCTb Hapywana 6bl MHTepechl
npasocyaus.

2. Kaxablii 06BMHAEMbIV B COBEPLUEHUN YTOIOBHOTO MPECTYN/IeHUs CYNTaeTCA HEBUHOBHbBIM, A0 TeX Nop rnoka
€ro BUHOBHOCTb He ByAeT yCTaHOB/IeHa 3aKOHHbIM MOPALKOM.
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3. KaAblit 06B1HAEMbIV B COBEPLUEHWU YTONOBHOIO NPECTYNNeHUs UMEET Kak MUMHUMYM CeAyoLume npasa:

a. 6bITb HE3aMeANNUTENbHO U NOAPOGHO YBEAOMIEHHbIM Ha MOHATHOM eMy A3bIKE O XapaKTepe v 0OCHOBaHUU
NpesbABAEHHOrO emMy 06BUHEHUS;

b. WMmeTb goCTaTOUHOE BPEMA 1 BO3MOXKHOCTM A/151 NOATOTOBKM CBOEW 3aLUMTI;

C. 3aWwmwWath cebs IMUYHO NAU Yepes NOCPELCTBO BbIGPAHHOTO MM CAMUM 3aLUMTHMUKA UAK, NPY HEAOCTATKe
Y Hero CpescTs A1A OnaaThbl YCAYr 3alUTHUKA, NOb30BATLCA YCAYraMmu HasHAYeHHOro emy 3alUTHUKA
6ecnnaTtHo, Koraa Toro TPebyIOT MHTepechbl NPaBoCyAns;

d. ponpawuBaTb NOKa3blBAOWMX NPOTUB HETO CBUAETENE WA MMETb NPaBO Ha TO, YTO6bI 3TW CBUAETENN
6b1AM AOMPOLUEHbI, U UMETb NPABO Ha BbI3OB U JOMNPOC CBUAETE/IEN B €0 NOJIb3Y Ha TeX e YC/0BUAX,
4TO M ANA CBUAETENEN, MOKAa3biBaOLLMX NPOTUB Hero;

e. nonb3oBaTbcA GecnnaTHOM NOMOLLbIO NepPeBOAYMKA, ECIM OH HE MOHUMAeT A3blKa, UCNONb3YeMOoro B
CyAe, WU He TOBOPWT Ha 3TOM f3blKe.

CTATbA 7

Haka3saHue UcKnounMTeNnbHO Ha OCHOBaHUM 3aKOHa

1.

HWKTO He MOXKeT BbITb OCY»KAEH 3a COBepLUEHUe Kakoro-nnbo aesHusa unv 3a 6esaelictene, KOTOpoe CoriacHo
[eiCTBOBaBLUEMY B MOMEHT €ro COBEPLUEHUA HALMOHANbHOMY UAN MEXAYHapoAHOMY NpaBy He ABAANOCH
YroNIOBHbIM NPECTynaeHnem. He MOXKeT TaKKe HasaraTbCa HakasaHue bonee TAXKKOE, HEXenu To, KoTopoe
nognexkano NnpumeHeHUo B MOMEHT COBepLIeHUA YrOI0OBHOMO NpPecTynaeHuna.

HacToswan crtaTbsi He NPEnATCTBYET OCYXXAEHMIO U HaKa3aHuio Ntoboro AuLa 3a coBeplleHne Kakoro-1mbo
nesaHua uau 3a 6e3neicTeme, KOTOPOE B MOMEHT €ro COBEpLUEHUA ABAANOCH YTONIOBHbIM NPECTynaeHnem B
COOTBETCTBUM C OBLLMMU NPUHLLMNAMU NPaABa, NPU3HAHHBIMU LUBUAN30BAHHBIMM CTPAHAMM.

CTATbA 8
MNpaBo Ha yBa)KeHMe YaCTHOI U CEMENHOM XKU3HU

1.
2.

Kaablii MMeeT NpaBo Ha yBaXKeHWe ero JIMYHOM U CEMENHOW KNU3HU, ero KUAULLA U ero KOPPEeCnoHAEHUUN.

He ponyckaeTca BMeLLATeNbCTBO CO CTOPOHbI MyB/AMYHbIX BAacTeil B OCyLLECTBAeHWe 3TOro npasa,
33 WCKNIOYEHMEM CAy4yaeB, KOrfa TaKoe BMELIATeNbCTBO MPEAYCMOTPEHO 3aKOHOM M Heobxoaumo B
[eMoKpaTuyeckom obLiecTBe B MHTEpecax HauMoHanbHOW 6e30MacHOCTM M Ob6LEeCTBEHHOro MOpAAKa,
9KOHOMMYECKOro 61arocoCToAHMA CTPaHbI, B LEAX NPeAoTBpaLLeHns 6ecrnopafKoB AU NPECTYNAeHW, ana
OXpaHbl 34,0P0BbA UM HPABCTBEHHOCTM UM 3aLUMTbI NPaB U cBO60A, APYruX nL,

CTATbA 9
CBo60Aa MbIC/IN, COBECTU U penUrum

1.

Kaabli umeeT npaBo Ha cBO6OAY MbIC/IW, COBECTU U PEIUTUM; 3TO NPABO BK/IOYaEeT cBO6OAY MEHATb CBOIO
penurvio unm ybexxaeHns n csobomy MCMoBefOBaTb CBOKO PENUTUIO UK YBexAeHWsa Kak MHAWBUAYaNbHO,
Tak 1 coobuia ¢ ApyrMmu, My6ANYHBIM MW YACTHbIM MOPALKOM B BorocnyskeHuu, obyyeHun, oTnpasaeHnm
PeNMIMOo3HbIX U Ky/NbTOBbIX 06pAA0B.

Ceob0oAa MCMNOBELOBaTb CBOK PEUTUIO UAU YBEeKAEHUA NOANEKWUT AWLb TEM OrPaHUYEHUAM, KOTopble
NpeaycMoTpeHbl 3aKOHOM UM HeoBXoAMMbl B AeMOKpaTUyeckom obLiecTBe B MHTepecax OB6LLeCTBEHHOM
6e30MacHOCTH, A5 OXPaHbl 06LLECTBEHHOIO NOPAAKA, 340PO0BbA UAW HPABCTBEHHOCTU UAWU ANA 3aLUWTbI NPaB
1 cBo6og, Apyrux uu,.

CTATbA 10
CB060Aa BbIpaXKeHUss MHEHUA

1.

Kakaplit »meeT npaBo cBO6GOAHO BbIpaXkaTb CBOE MHeHMe. 3TO NPaBo BK/IOYAET CBOGOAY NPUAEPKMBATLCA
cBOEro MHeHMs W cBobogy nonyyaTb W pPacnpocTpaHATb MHPopmaumio M uaen 6e3 Kakoro-nn6o
BMeLLaTeNIbCTBA CO CTOPOHbI MyBANYHBIX BNACTEN M HE3ABUCMMO OT rOCYAAPCTBEHHbIX rpaHuL,. HactosAwas
CTaTbA He NpenATcTByeT [0CyAapCcTBaM OCYLLECTBAATb INLLEH3MPOBAHWUE PAAVOBELLATENbHbIX, TENEBU3UOHHbIX
UAW KMHemaTorpaduyeckux npeanpuaTHii.

OcyuiectBneHune atux csoboa, Hanarawoulee 06A3aHHOCTU U OTBETCTBEHHOCTb, MOMET ObiTb COMPSAXEHO C
onpefeneHHbIMM GOPManbHOCTAMM, YCNOBUAMM, OTPAHUHEHUAMM N CAHKLMAMM, KOTOPbIE MPEeAyCMOTPEHbI
3aKOHOM U HeobXoAMMbl B LEeMOKpaTUYecKoM obLiecTBe B MHTepecax HalMOHanbHOM 6e3onacHocTy,
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TEPPUTOPUANBLHON LLENOCTHOCTM MM OBLLECTBEHHOrO MOPAAKA, B LENsaxX NpeaoTspalieHus 6ecnopsakos
WM NpecTynneHui, Ans OXpaHbl 340POBbA WM HPABCTBEHHOCTW, 3alUWTbl PenyTauuum WAW Npas Apyrux
WL, NpesoTBpalleHns pasrialleHus uHbopmauuW, NonyyeHHol KoHbuAeHUuManbHo, uam obecnedeHus
asTopuTeTa M 6eCNPUCTPACTHOCTM NPABOCYAUA.

CTATbA 11

CBo6oaa cobpaHumii  06beguHeHUi

1. Kaxablii UmeeT NpaBo Ha cBO6OAYy MUPHbIX cobpaHuii U Ha cBobody 0bbeAVMHEHUA C APYrUMMU, BKOYAA
npaBo co34aBaTb NPOGECcCUOHAIbHbIE COIO3bl U BCTYNaTb B TAKOBbIE A/1A 3ALUUTHI CBOUX MHTEPECOB.

2. OcyLecTBAEHWE 3TUX NPaB He MOANEKMUT HUKAKUM OrpaHUYEHUAM, KPOMe TeX, KOTOpble MpesycMOTpeHbl
3aKOHOM M HeobBXOAMMbI B AEMOKpaTMYeckom obLiecTBe B MHTEpecax HauuoHanbHOM 6e3onacHocTn u
06LUeCTBEHHOTO NOPAAKA, B LeNax npeaoTspalleHus 6ecnopaaKkoB v NPecTynaeHuit, Ans OXpaHbl 340p0BbA
1 HPABCTBEHHOCTM WU 3aLUMTbl NpaB M cBo60A, APYrvX nL,. HacToswWwan cTaTba He NPEenAaTCTBYET BBEAEHUIO
3aKOHHbIX OPAHUYEHMI HA OCYLLECTBAEHME 3TUX MPaB ANLAMMU, BXOAALMMM B COCTaB BOOPYMKEHHbIX CUA,
NOAMLMUM UAM 3AAMUHUCTPATUBHBIX OpraHos focyaapcTsa.

CTATbA 12

Mpaso Ha BcTynaeHue B 6pak

MYy3KUMHBI 1 KEHLMHDI, AOCTUTILME BPAYHOro BO3PACTa, MMEIOT MPaBo BCTYNaTh B 6pak M CO34aBaTh CEMbIO B
COOTBETCTBUM C HALMOHA/IbHbIM 3aKOHOAATE/IbCTBOM, PErY/IMPYIOLLMM OCYLLECTBAEHWE 3TOro Npasa.

CTATbA 13

MpaBo Ha 3¢ deKTUBHOE CPeAcTBO NPABOBOI 3aLUUTbI

Kakapli, ubm npasa v cBo60Apl, MPU3HAHHbIE B HACTOALLEN KOHBEHLMM, HAPYLLIEHbI, UMEET NPaBo Ha 3ddeKTUBHOE
CPeACTBO NPaBOBOWA 3aLMTbI B FOCYAAPCTBEHHOM OPraHe, Aae ec/iv 3TO HapyLeHne 6bl10 COBEPLIEHO NLAMK,
[LecTBOBaBWMMM B 0GMLMAIbHOM KayecTse.

CTATbA 14

3anpeueHne AUCKPUMUHALUK

Monb3oBaHWe NpaBamu 1 cBo6ofaMM, NPU3HAHHBIMM B HAacToALE KOHBEHLMM, LOMKHO 6biTb 06ecneveHo 6e3
KaKoW 6bl TO HY BbINO AUCKPUMMHALMM MO NPU3HAKY N0NA, PAcbl, LBETA KOXU, A3bIKA, PENNUTUU, NOSUTUYECKUX
VU UHBIX YBeXKAEHWI, HALMOHANIBHOTO UM COLMANBHOTO NPOUCXOKAEHNSA, MPUHAANEKHOCTU K HALMOHAIbHbIM
MEHbLNHCTBAM, UMYLLECTBEHHOIO NOJIOXKEHUA, POXKAEHUA UK NO I1IO6bIM WHbIM MPU3HaKam.

CTATbA 15

OTcTynneHune ot cobnoaeHnn 06a3aTenbCTB B Ype3BbIYANHbIX CUTYaLMAX

1. B cnyyae BOMHbI MAM NPU MHBIX YPE3BbIYANHBIX OBCTOATENLCTBAX, YIPONKAOWMX KU3HU Haumu, ntobas
13 Bbicokux [orosapuBatowmxca CTOPOH MOXKET NPUHUMATb Mepbl B OTCTyN/leHne OT ee 06A3aTeNbCTs Mo
HacTosLei KOHBEHLMM TONbKO B TOW CTeneHu, B KaKoi 310 06yC/I0BNIEHO YPe3BbI4aiHOCTbIO 06CTOATENbCTB,
NPy YCNOBUM, YTO TaK1e Mepbl He MPOTUBOPEYAT APYrMm ee 06a3aTeNbcTBam Mo MeKAYHapOAHOMY Mpasy.

2. 37O NONOKEHUE HE MOXKET CNYXKUTb OCHOBAHWEM ANA KaKoro 6bl TO HY 6biN0 OTCTYMNIEHUA OT NONOKEHUI
CTaTbu 2, 33 UCKNOYEHWEM CyyaeB rMbenu Niogeit B peynbraTe NPaBOMEPHbIX BOEHHbIX AeWCTBUM, UK OT
NOJIOEHWI cTaTbu 3, NyHKTa 1 cTaTbyu 4 1 cTaTbK 7.

3. Jlio6asn 13 Bbicokux [oroBapusatolumxca CTOPOH, CNOb3YHOLLas 3TO NPaBo OTCTYNAEHWA, UCYEPMbIBAIOLLAM
o6pasom nHdopmupyet leHepanbHoro cekpetapa CoseTta EBponbl 0 BBEAEHHbIX €10 Mepax U 0 MpUUMHaX Ux
npuHATUA. OHa TakKe CTaBUT B U3BECTHOCTb [eHepanbHOro cekpertaps CoseTa EBponbl 0 AaTe npekpaleHus
[eMCTBUA TaKUX Mep U BO306HOBNEHWUM OCYLLLECTBIEHUA NONOXKEHNH KOHBEHLMM B NOAHOM o6beme.

CTATbA 16

OrpaH1yeHmne Ha NOIMTUYECKYIO AeATeNbHOCTb MHOCTPAHLLEB

Huuto B cTatbax 10, 11 1 14 He MOXXET PaccMaTpUBaTLCA KaK NpenaTcTBue Ans Bbicokux [orosapusatolmxcs
CTOpOH BBOAUTL OTPAaHUYEHNA HA MONUTUYECKYIO AEATENbHOCTb MHOCTPAHLEB.

CTATbA 17
3anpeujeHune 3noynotpebneHuii npasamu
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HUYTO B HacToALLEN KOHBEHLMM HE MOXKET TOJIKOBATbCA KaK O3HaYaloLLee, YTo Kakoe-n1nbo focyaapcTBo, Kakas-
nmbo rpynna nuL, Uan Kakoe-nmbo AnLo MMeET NPaBo 3aHUMATbCA Kakoi 6bl TO HU BbINO AEATENBHOCTBIO UK
coBepLaTb Kakue 6bl TO HU 6bIN10 AECTBUA, HaNpaBieHHbIE HA ynpasAHeHWe nNpas u cBo60og4, NPU3HaHHbIX B
HacToAwen KOHBEHLMUM, UK Ha UX OrpaHuyeHmne B 6onbLueit mepe, 4em 3To npeaycmaTtpusaetca B KOHBEHLMMU.

CTATbA 18

Mpeaenbl UCNONb30BaHUA OrPaHUYEHMIA B OTHOLWEHUM NpaB

OrpaHuyeHus, Aonyckaemble B HacToAlel KOHBEHLMW B OTHOWEHWM YKa3aHHbIX MPaB 1 cBo604, He JOMKHbI
NPUMEHATLCA ANA UHbIX LLENEN, HEXKENU Te, A1 KOTOPbIX OHU BbINU NPEsyCMOTPEHbI.

PA3LEN I
EBPOMEMCKUM CY/, NO NPABAM YE/IOBEKA

CTATbA 19

YupexpaeHune Cyga

B uenax obecneuyeHus cobnogeHus 06a3aTenbcTs, NPUHATLIX Ha ceba Bbicokumu [orosapusatommucs
CTopoHamu mo HacTtoAwei KoHBeHuun u MpoTokonam K Hel, yupexaaetca EBponelickuii cya no npasam
YyesioBeKa, gasnee umeHyembii ,,Cya“. OH paboTaeTt Ha NOCTOAHHOM OCHOBe.

CTATbA 20
Yucno cypei
Yucno cypent, Bxoasawmx B coctas Cysa, paBHo uncay Boicokux [orosapusatowmxcs CTOPOH.

CTATbA 21
Mpeabasnsembie K cyabam Tpe6oBaHus

1. Cyabu Ao/mKHbI 061afaTh CaMbiMW BbICOKMMU MOPAbHbIMKU KauyecTBamMu W yA0BNETBOPATL TpeboBaHUAM,
npeabABAAEMbIM NPU  Ha3HAYEHUW Ha BbICOKME cyaebHble AOMKHOCTM, uAKM 6GbiTb NpaBoBedamu C
obLenpru3HaHHbIM aBTOPUTETOM.

2. Cypbu yyactsytoT B paboTe Cyaa B IMYHOM KayecTse.

3. Ha npotaxeHun Bcero cpoka npebblBaHWA B [OMKHOCTU CyAbM He [OJIKHbI OCYLLECTBAATb HUKAKOMN
[eATeNbHOCTU, HECOBMECTUMOW C WX He3aBUCMMOCTbIO, BGEecnpucTpacTHOCTblO UM ¢ TpebosaHMAMM,
BbITEKAOWMMM U3 XapaKTepa ux paboTbl B TeYeHUe NonHoro pabouero AHA. Bce BoNpockl, BO3HUKatOLWMe B
CBA3M C NpUMEeHeHnem NONOMKEHUM HacToALlero nyHkKTa, pewarTca CY,D,OM.

CTATbA 22

Bbi6opbl cyaeit

Cyabsa OT Kakaoh u3 Bbicokux [lorosapusatowmxca CTopoH usbupaetca MapnameHTcKoi accambneeit
60/1bLMHCTBOM NOAAHHbBIX 33 HEFO FONI0COB U3 CMUCKA, BKNHOYAIOLLErO TPEX KAHAUAATOB, NPEACTaBAAEMbIX STOM
Bbicokoit Jorosapusatouieiica CTOpoHOM.

CTATbA 23

CpOoK NOIHOMOUUI U 0CBO6OXKAEHMUE OT AO/IKHOCTU

1. Cyabu n3bupatoTca CPOKOM Ha AeBATb NeT. OHU He MOTYT bbITb NepensbpaHbl.

2. CpOKM NONHOMOYMIA CYAEel UCTEKAIOT MO AOCTUKEHUW UMW CEMUAECATUNETHErO BO3pacTa.

3. CyAbM 33aHMMAIOT CBOM MOCTbI BMIOTb A0 3aMeHbl. BMecTe € Tem M nocne 3ameHbl OHW MPOAO/IKAOT
paccmaTpuBaTh yXKe NOCTYNMBLUME K HUM Jena.

4. Cyppa MOXKeT bbITb 0CBOBOXK/AEH OT [OMNKHOCTU TONBKO B CIy4ae, eC/Iv OCTa/lbHble CyAbi 6ONbLUMHCTBOM B ABe
TPETW roNoCcoB NPUHUMALOT PELLIEHME O TOM, YTO AaHHbIV CYAbA NepecTaeT COOTBETCTBOBATL NPeAbABAAEMbIM
TpeboBaHUAM.

CTATbA 24

CeKpeTapuaT U AOKNaAUYUKN

1. Y Cypa umeetca CekpeTtapuart, npasa, 0643aHHOCTU M OpraHU3aLMA KOTOPOro onpeaenatoTca PernameHTom
Cypa.
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2. Korga Cya 3acefjaeT B COCTaBe eAMHONMYHOTO cyabu, Cya nonb3yetca ycayramu [OKNAfYMKOB, KOTOpble
ocyLecTBAAOT cBoM GYHKUMKM nog pykosoacteom [peacesatens Cypa. OHu 06pasyoT nogpasseneHue
Cekpetapuarta Cyaa.

CTATbA 25

MNneHapHble 3acepanua Cyaa
Ha nneHapHbix 3aceaaHunax Cya:

a. wu3bupaet coero lMpeaceaaTens U OAHOTO UNK ABYX 3amecTuTenel MNpescesatens CPOKOM Ha TPU ro4a; OHU
MOryT 6bITb NepensbpaHbi;

b. obpasyeT ManaTbl, co3aaBaemble Ha OnpeseneHHbI CPOK;

c. usbupaet MNpeacesatenent Manat Cyaa; oHM MmoryT 6biTb NepensbpaHsbl;

d. npuHumaet PernameHT Cyaa;

e. u3bupaet CekpeTtapsa-KaHuiepa Cyaa v OAHOTO MW HECKONIbKUX €ro 3amecTuTenei;

f.  npepcTaBnAeT kakoe-1M60 Xo4aTalCTBO B COOTBETCTBUM C MYHKTOM 2 CTaTbh 26.

CTATbA 26

EpvHoNnuHbIe cyabu, KomuteTbl, NManatel u bonbwas Manarta

1.

[ina paccMmoTpeHus nepesaHHbix emy gen Cya 3acefaeT B COCTaBe eAMHONUYHOIO CyAbW, KOMUTETOB U3 TPEX
cysein, Manat n3 cemu cyaeit u bonboi NManatbl U3 cemHaguaT cyaeit. Manatel Cyaa Ha onpeaeneHHblin Cpok
06pasytoT KOMUTETbI.

Mo xopaTaiicTBy NieHapHoro 3acegaHuna Cyaa KomuteT MUHUCTPOB BNpaBe CBOVMM €MHOMACHbIM peLleHnem
Ha onpeAeneHHbI CPOK YMEHbLUUTb YMCAO cyaei B cocTase Manat fo natu.

3acefan no feny eAvHONMYHO, CyAbs He BMpaBe PacCMaTPUBaTb HMKAKYKO Kanoby, NofaHHyl NpoTus
Bbicokoit [loroBapwmsatoLuelica CTOPOHbI, OT KOTOPOI 3TOT cyaba U3bpaH.

CyabAa, n3bpaHHbIi OT Bbicokoi [orosapwsatoLueiica CTOPOHbI, BbICTyMaloLLell CTOPOHOI B criope, 3acesaet
no aeny Kak ex officio unen Nanatel n Bonblwoii Manatel. B cnyyae OTCYTCTBUA TaKOTO CYAbU UMW €CU OH He
MOXXET y4acTBOBaTb B 3aCefaHnM, B KayecTse CyAbM MO Aeny 3aceAaeT MU, HasHadeHHoe lMpeaceaatenem
Cypa 13 cnucka, 3abnaroBpeMeHHo NpeacTaBIeHHOro 3Toi CTOPOHOIA.

B coctaB bonbwoit Manatbl BxoaaT Takxe [Mpeacenatens Cyna, 3amectutenun [Mpepcepatens Cyga,
Mpepcepatenn Manat u gpyrve ynerbl Cyaa, HasHavyeHHble B cooTBeTcTBUM € PernameHTom Cyga. B Tex
cnyyasx, Korga geno nepepgaetca B bonblyto MManaTy B COOTBETCTBUM C MONONKEHUAMM CTaTbu 43, B ee
3acef,aHMAX He BNpaBe y4acTBOBaTb HU OAMH U3 cyaeli ManaTbl, BbiHeCLel NOCTaHOBAEHUE, 3a UCKOYEHEM
Mpeacepatens stoli Manatsl U cyabK, M36paHHOro oT Boicokolt lorosapusatoLeiica CTOPOHBI, BbICTyNatoLeit
CTOPOHOIA B criope.

CTATbA 27
KomneTeHuMA eAMHONUYHDIX CyAeit

1. EAVMHONMYHBIN CyAbA BNpase 06bABUTL HEMPUEMIEMOIA Kanoby, NOAAHHYIO B COOTBETCTBUM CO CTaTbel 34,
WIN UCKIOUUTb €€ U3 CNIUCKA NOA/EKALUMX PACCMOTPEHMIO CyA0M AeN, €C/IM TAKOBOE PEeLLEHNE MOXKET BbiTb
NPUHATO 6€3 AONONHUTENBHOTO U3YHEHMS KaNobbl.

2. JT0 pelleHUe ABAAETCA OKOHYATENbHbIM.

3. ECAM eAMHONMYHBIA CyAbA He O6bABAAET HEnpUeMIEeMON Kanoby WA He WCKNIOYaeT ee W3 Crncka
NOANENKALLNX PACCMOTPEHUIO A1, TO 3TOT CYAbA HAaNPaB/IAET ee B KOMUTET UAw Manaty AnA 4ONONHUTENBHOMO
U3ydeHus.

CTATbA 28

KomneTteHuua komutetos

1.

1. B oTHOWeHUN Kanobbl, NOAAHHOW B COOTBETCTBUM CO CTaTbel 34, KOMWUTET BMNpaBe eAUHOINACHbIM

peweHnem:

a. 06baABUTL ee HEMpUeMIemMon UM UCKNIOUUTL ee U3 CMCKa NoAJexallMx pacCMOTPEHUIO Aen, ecau
TaKoBOE peLleHne MOXKET BbITb NPUHATO 6e3 LONONHUTENbHOTO U3yYeHUA Kanobbl; Uan

b. 06bABUTL ee Npuemsemoit M OLHOBPEMEHHO BbIHECTU MOCTAHOBAEHUE MO CYLLECTBY Xanobbl, eciu
JieXkalmii B OCHOBE Jie/1a BOMPOC, KacaloLWMIACA TONKOBAHUA UV NPUMEHEHUA MOMOXKEHUI HacToALwen
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KoHBeHUMM 160 MPOTOKONOB K HEM, Y3Ke ABNAETCA NPEeAMETOM NPOYHO YTBEPAMBLLIErOCA NPELEAEHTHOTO
npasa Cyaa.

2. PeleHnA 1 NOCTaHOBNEHWA, MPUHMMAEMbIe B COOTBETCTBMM C MYHKTOM 1, ABNAIOTCA OKOHYATENbHBLIMU.

3. Ecnu cyaba, nsbpaHHblit oT Bbicokoi Jorosapusatoweiics CTOPOHbI, BbICTYMatoLeil CTOPOHOM B criope, He
ABNAETCA YNIEHOM KOMMWTETA, MOC/NEAHWI BNpaBe Ha Nt06OIN CTaguu NPOU3BOACTBA MO AeNy NPeasoXKUTb
3TOMY CYAbe 3aMeCTUTb OAHOTO U3 YIeHOB KOMUTETA, Y4YUTbIBAA NPKU STOM BCE UMEIOLLMe OTHOLLEHME K Aeny
daKTopbl, BKAtOYaA BOMPOC, ocnapusana nu sta CTOpoHa NPUMeHEHWe npoLeaypbl, NPesycCMOTPeHHOMN
noanyHKTom «b» nyHkra 1.

CTATbA 29
P, Manat o

p NIeMOCTH }anobbl 1 No cylecTBy Aena

1. Ecnm He 6b1710 NPUHATO HUKAKOTO PeLEeHUA B COOTBETCTBUM C NONOKEHUAMM cTaTelt 27 uan 28 unu He 6bi1o
BbIHECEHO HWKAKOro NOCTAaHOB/IEHNA B COOTBETCTBUM C MONOXKEHUAMM CTaTb 28, Manata BbIHOCUT pelleHne o
NPUEMNEMOCTU U MO CYLLECTBY MHAMBUAYA/bHbIX anob, NoJaHHbIX B COOTBETCTBUM C MOIOKEHUAMM CTaTbU
34. PeweHne 0 NPUEMIEMOCTM anobbl MOXKeET BbITb BbIHECEHO OTAE/bHO.

2. MManata BbIHOCWUT peLIeHWe O NPUEeMNIEMOCTU Kanobbl focyaapcTBa, NOAAHHON B COOTBETCTBUM CO CTaTbel
33, 1 no cyuwecTBy gena. PelweHne o NPMEMIEMOCTH Kanobbl MPUHUMAETCA OTAENbHO, eciun Tonbko Cya, B
UCK/IOUUTE/IbHBIX CNYYanX, He NPUMET pelleHune 06 obpaTHOM.

CTATbA 30

YcTynKa pucamKummn B nonb3y bonbluoi Manatbl

Ecnu feno, HaxogAweecs Ha paccMoTpeHum Manatbl, 3aTparvBaeT CepbesHblil BONPOC, KacatoLWMiics TONKOBaHUA
nonoxeHni KoHseHUuUn namn MpoTOKONOB K Heil, UK eCAK peLleHne BONPOCa MOXKET BOWTU B MPOTUBOPeYMe ¢
paHee BblHeCEHHbIM CyA0M nocTaHoBneHuem, ManaTta MOKeT 40 BbIHECEHUSA CBOEro MOCTAHOBAEHUS YCTYNUTb
OPUCAMKLMIO B NONb3Y BonbLuoii ManaTtsl, ecan HYU OAHA U3 CTOPOH He BO3pakaeT NPOTUB 3TOrO.

CTATbA 31
MonHomouus Bonbloii Manatel
Bonbuwasn Manata:

a. BbIHOCUT peLleHus Mo »Kasobam, NoJaHHbIM B COOTBETCTBUM CO CTaTbel 33 unu cTaTbeit 34, Koraa Kakas- inbo

u3 Manat ycTynuna 1opuUCcaMKLMIO Ha OCHOBAHUW NONOMKEHWI cTaTbh 30 UM Korga AeNno Hanpas/ieHo el B
COOTBETCTBUM C NONOKEHUAMM CTaTb 43;

b. npuHUMaeT peweHus no Bonpocam, NepeAaHHbIM Ha paccmoTpeHune Cyaa Komutetom MuHUCTpOB B
COOTBETCTBMU C MYHKTOM 4 cTaTby 46; u

C. paccMaTpuBaeT 3anpocbl O BbIHECEHWUWM KOHCY/NLTAaTUBHbIX 3aK/IOYEHWIA, HanpaB/ieHHble B COOTBETCTBUU C
NONIOXEHNAMM cTaTbh 47.

CTATbA 32

KomneteHuusa Cyga

1. BBeaeHuun Cyaa HaXo4ATCA BCE BOMPOCHI, KACAIOLLMECHA TONKOBAHWA 1 MPUMEHEHMUA NONOKEHUI KOHBEHLMM 1
MpPOTOKO/IOB K Hell, KOTopble MOryT 6bITb My NepesaHbl B Cy4anx, NPeAyCMOTPEHHbIX NONOKEHUAMM CTaTeR
33,34,46n47.

2. B cnyvae cnopa oTHOCWUTENbHO KOMMeTeHUMM Cyaa No KOHKPEeTHOMY Aieny Bonpoc pelaeT cam Cya,.

CTATbA 33

MesKrocyaapctBeHHble gena

Nioban Bbicokas Jorosapusatowasncs CtopoHa moxeT nepegatb 8 Cya Bonpoc o Ntobom npegnosaraemMom
HapyLeHWW nonoxKeHni KoHBeHLMmM 1 MPOTOKON0B K Hell Apyroi Boicokoi [Jorosapusatoweiics CTOpoOHOM.

CTATbA 34

UHauBUAyanbHblie XKanobbl

CyZ, MOXKEeT NPUHUMATH Kanobbl oT Ntoboro dusnyeckoro nuua, NtoHoOM HeNpPaBUTENIbLCTBEHHOW OpraHun3aLmmn
VAU N6 rpynnbl YaCTHbIX UL, KOTOPbIE YTBEPXKAAIOT, 4TO ABUIUCH KEPTBAMMU HAPYLIEHWUA OAHOM 13 BbICOKMUX
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[LorosapuBsatoLumxcs CTOPOH UX NPaB, NPU3HAHHbIX B HacToALen KoHBeHLuM unm 8 MpoTokonax K Helt. Bbicokue
[orosapusatoLimeca CTOpOHbI 0653y0TcA HUKOMM 06Pa3oM He NPenATCTBOBaTb 3GGEKTUBHOMY OCYLUECTBNIEHUIO
3TOro npasa.

CTATbA 35
Ycnosua npuemnemoctu

1.

CyZ, MOXKET MPUHMMATL AE/I0 K PACCMOTPEHUIO TOIKO MOC/E TOro, Kak Bblin McHepnaHbl Bce BHYTPEHHUE
CpeAcTBa MPaBoOBOM 3aLMTbI, KaK 3TO MPesycMOTPEHO OB6LIENPU3HAHHBIMW HOPMaMU MEXKAYHAPOAHOTo
npasa, U B Te4yeHue LWecTu mecAaues C AaTbl BblHECEHMA HAUMOHAJIbHBIMWU OpPraHamm OKOHYATE/IbHOro
pelueHua no ageny.

CyA, He MPUWHMMAET K PacCMOTPEHUIO HUKAKYIO MHAMBUAYaNbHYIO Kanoby, nojaHHyo B COOTBETCTBUM CO
cTatbel 34, ecam oHa:

a. ABNAETCA aHOHUMHOW; UNKn

b. sABnAETCA MO CyLLECTBY aHANOMMYHOW TOW, KOTOpas ye bbina paccmoTpeHa Cyaom, UK yike ABAAETCA
npesMeToM APYroi npoueaypbl MeX4yHapoAHOro pa3bupaTenbeTBa UAU YPEryIupoBaHus, U eciu oHa
He COAEPMKUT HOBbIX OTHOCALLMXCA K AeNy GpaKToB.

Cyn obbaBnseT Henpuemnemoin NobYyi0 WHAMBMAYANbHYIO 3Kanoby, MNOAAHHYIO B COOTBETCTBUM C

NONIOXKEHUAMM CTaTbn 34, €CIM OH COYTET, YTO:

a. 9Takanoba ABNAETCA HECOBMECTUMOM C NONONKEHUAMM HacToALLel KOHBEHLMM UK MPOTOKONOB K Hel,
ABHO HEOBOCHOBAHHOW MK ABNAETCA 310ynoTpebaeHnem NPaBoOM NOAAYN UHAWUBUAYANbHOW Kanobbl;
nnm

b. 3asBUTENb HE NOHEC 3HAYUTE/IbHBIN yLLepb, eC/iM TONbKO MPUHLMN YBAKEHUA NPaB Ye0BeKa, Kak OHU
onpegeneHbl B HacToAwwei KoHBeHuun 1 MpoToKoNax K Heil, He TpebyeT paccMoTpeHus anobbl No
CYLLECTBY, @ TAK¥Ke MPU YCI0BUM, 4TO HAa 3TOM OCHOBAHUM HE MOXKET BbITb OTKA3aHO B PACCMOTPEHUM Aena,
KOTOpoe He 6b110 HaaNeKaLMm 06pa3om PacCMOTPEHO BHYTPUTOCYAAPCTBEHHBIM CYA0M.

Cys, oTknoHAeT Nobylo nepeaaHHylo emy asnoby, KOTOPYH COouTeT Hempuemaemol B COOTBETCTBUM C
HacTosALen ctaTbeit. OH MOXKeT caenath 3To Ha /itoboit cTagum pasbupaTtenbcTaa.

CTATbA 36
YyacTtue TpeTbeit CTOPOHbI

1.

B oTHOLWEHMUM Nt06Oro Aena, HAXOAALLETrOCA Ha PACCMOTPEHMUM Kakoi-1nbo 13 Manat uaun bonbluoi Nanatsl,
Kaxpan Bbicokana [loroBapvBaloLancA CTOPOHA, TPaX4aHUH KOTOPOW ABNAETCA 3aABUTENeM, Brpase
npeacTaB/iATb MUCbMEHHble 3aMevYaHnA U NPUHMMATb y4acTue B C/TyLLIaHUAX.

B wHTepecax Hagsexallero oTnpasneHus npasocyava [lpeacepatens Cyga MOXeT npurnacutb o6y
Bbicokyto [lorosapwBsatoLuytocsi CTOPOHY, He ABAAIOLLYIOCA CTOPOHOI B Aene, uaun ntoboe 3anHTepecoBaHHoe
VLo, He fABAAlOWEeecH 3anBUTENeM, NPEeACTaBUTb MUCbMEHHbIE 3aMeYaHus WAW MPUHATb y4yacTve B
CNYLIAHWAX.

B oTHOweHuK Ntoboro Aena, HaXoAALLEroca Ha PACCMOTPEHUMU Kakon-11Mbo u3 Manat uam bosbloi MNanatel,
Komuccap CoseTa EBponbl Mo Npasam YeN0BeKa BNpase NPeACTaBAATb MMCbMEHHbIE 3aMEYaHWA U NPUHUMATD
y4yactue B CayLaHUAX.

CTATbA 37
MpexkpalyeHne NPOM3BOACTBA NO Aeny

1.

Cyn, MOXeT Ha Ntoboii cTagnm pasbrpaTteibcTBa NPUHATDL PeLleHre O NPeKPaLLeHN NPOU3BOACTBA MO Aeny,

ec/m 06CTOATeNbCTBA NO3BONAIOT CAENATh BbIBOA O TOM, YTO:

a. 3assuTenb 6onee He HamepeH [06MBATLCA PACCMOTPEHUA CBOEW Kanobbl; Uan

b. cnop 6bin yperynuposaH; nau no ntoboit Apyroi npuumnHe, yctaHosneHHoi Cyaom, ecin fanbHelwee
paccmoTpeHue }anobbl ABNAETCA HEONPABAAHHbIM.

Tem He meHee, Cy/, NPOAONIKAET PACCMOTPEHME Kanobbl, ecaun sToro TpebyeT cobtofeHNe Npas YeNoBekKa,

rapaHTMpOBaHHbIX HacToAwe KoHBeHLMel 1 MPOTOKONaMM K Helt.

Cya, MOXKeT MPUHATbL pelleHne BOCCTaHOBUTb mano6y B CMUCKe nogJiexxawmx pacCMoTpeHuto agen, ecav

272



NPUNOXEHNA

COYTET, YTO 3TO OMpPaBAAHO OHCTOATEILCTBAMM.

CTATbA 38

Mopapok paccmoTpeHus aena

Cya, paccmaTtpuBaeT Aenio € yyacTuem npeacTaBuTeneil CTOPOH M, eCcaun 3To HeobXxoAMMo, npeanpuHUmaeTt
paccneposaHve 0b6CToATENbCTB Aena, 41 IGGEKTUBHOMO NPOBEAEHUA KOTOPOro Y4acTBYIOWME B HEM BbicoKue
[orosapusatowmecs CTOPOHbI CO34at0T BCe HEOBXOAMMbIE YC0BUA.

CTATbA 39
Muposbie cornaweHusa

1. Hanto6oi ctagnuu nponssoacTsa no aeny Cys Brnpase NpeaocTasuTb cebs B pacnopaKeHne 3auHTepecoBaHHbIX
CTOPOH C LeNbto 3aK/IH0YEHUA MUPOBOTO COMNALLEHUA MO ANy Ha OCHOBE YBaXKeHUsA NpaB YeN0BeKa, Kak OHU
onpeaeneHbl B HacToAwei KoHBeHLMK 1 MTpoToKonax K Heit.

2. TMpoueaypa, OCyLLecTBAAEMAn B COOTBETCTBUM C MYHKTOM 1, HOCUT KOHGUAEHLMANbHBIN XapaKTep.

3. B cnyyae 3aknodeHWAa MUMpoBOro cornawenus Cya UCKAlOYaeT Aeno W3 CBOEro ChNMCKa MOoCpescTBOM
BbIHECEHUA pelleHNns, B KOTOPOM [AeTcA /llb KpaTKoe M3NokeHue GpakToB U LOCTUTHYTOTO paspelueHus
cnopa.

4. IT0 peweHue Hanpasnsetca KomuteTy MWHUCTPOB, KOTOPbIN OCYLECTBAAET HAA30p 33 BbINOJHEHUEM
YCN0BWI MUPOBOTO COMMALLEHMs, KaK OHU U3/I0XEHbI B PELIEHUM.

CTATbA 40

OTKpbITbie cyAe6Hble 3aceaHna U AOCTYN K AJOKYMEHTaM

1. Ecnu B cuay UCKAUUTENbHbIX 06cToATenbcTB Cya He MPUMET MHOTO pelleHus, ero 3acefaHua ABAATCA
OTKPbITbIMWU.

2. [locTyn K JOKYMEHTaMm, NepeAaHHbIM Ha XpaHeHue B CeKpeTapuar, oTKpbIT Ana ny6aunku, ecau Mpeaceaatens
CyAa He NPUMET UHOTO peLLeHuA.

CTATbA 41

CnpaBegnuvBaa KOMneHcaumsa

Ecnun Cyp 06bABASAET, YTO UMENO MecTo HapyleHue KoHBeHUMM uam NpoTOKONOB K Hell, a BHyTpeHHee nNpaso
Bbicokoii [lorosapwmsatoleiica CTOPOHbI JOMNYCKaeT BO3MOXKHOCTb INLLb YAaCTUYHOTO YCTPAHEHWUA MOCNeACTBUIA
3TOro HapyweHus, Cya, B cyyae He06XOAMMOCTH, NPUCYKAAET CNPaBeA/IMBYIO KOMMEHCaLMIo noTepnesLuei
CTOpoHe.

CTATbA 42
MocraHoBnenus MNanar
MocTaHoBNeHMA ManaT CTAHOBATCA OKOHYATE/IbHBIMU B COOTBETCTBUM C NOIOKEHUAMM NYHKTa 2 cTaTby 44.

CTATbA 43
Nepepaua gena B bonbuyio Manaty

1. B TeueHue Tpex MecaLes ¢ AaTbl BbIHeCeHMA ManaTtoi NoCTaHOBAEHUSA B UCK/TIOUYUTE/IbHBIX C/Iy4anX BO3MOKHO
obpalueHue noboi U3 CTOPOH B Aene O nepesade ero Ha paccmotperue bonblioit Manatbl.

2. Konnerna B coctaBe NATU 4neHoB bosbwoit ManaTbl NpuHUMaeT obpaleHue, ecaun Aeno MoAHUMMAET
CepbesHblii BOMPOC, KacaloWMiica TONKOBAHWUA WU NPUMEHEHWA MONOXKEHWI HacToAwwel KOHBEeHUMK uan
MPOTOKONOB K HEW, UK ApYroit cepbesHblit BOMpoc obLLero xapakrepa.

3. Ecnu Konnerna npuHumaet obpaluerue, To bonbluas Manata BbIHOCKT NO Aeny CBOE NOCTaHOB/EHME.
CTATbA 44
OKOHuYaTe/NbHblE NOCTAHOBNEHUA
1. MoctaHosneHwe bonbloi Manatbl ABNAETCA OKOHYATENbHBIM.
2. T[ocTaHoBneHWe Ntoboit u3 ManaT CTaHOBUTCA OKOHYATE/IbHBIM, EC/N:
a. CTOPOHbI He 3aABAAIOT, YTO OHM ByayT NpocuTh 0 Nepeaaye fena B bonblwyto Nanaty; nan

b. no ucteyeHnn Tpex mecALEB € AaTbl BbIHECEHWA MOCTAHOBAEHUA HE MOCTYNUIO OﬁpaLI.l,eHMﬂ O nepepgaye
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nena B bonbluyto Manaty; unu Konnerua bonbwoi Manatbl OTKAOHAET 0bpalleHne o nepegaye gena
cornacHo cratbe 43.

3. OKOHuYaTe/bHOE MOCTaHOB/IEHWE MOANEXKMUT NyBANKALMU.

CTATbA 45

MOTMBUPOBKA NOCTAHOBNEHWIA U PeLUeHUi

1. TlocTaHOBNEHMA, @ TaK¥Ke peleHus O MPUEMIEMOCTU WAU HENPUEMNEMOCTU 3Kanob [AOMKHbI BbiTb
MOTMBUPOBAHHBIMMU.

2. Ecnv noctaHoBneHWe B LEIOM MW YAaCTUYHO He BblpakaeT eMHOINAcHOr0 MHeHUs cyaen, To Ntoboli cyaba
BNpaBe NpeacTaBUTb CBOe 0c060e MHeHMe.

CTATbA 46

06a3aTenbHan cuNa U UCNONHEHUE NOCTAHOBNEHUIA

1. Bbicokue [orosapusatowmeca CTOpOHbI 06A3YIOTCA UCMONHATL OKOHYaTe/bHble noctaHoBnenua Cyaa no
nobomy Aieny, B KOTOPOM OHM BbICTYNAOT CTOPOHAMM.

2. OKoHuaTesnbHoe noctaHosneHue Cyaa HanpasaseTca KoMUTETY MUHUCTPOB, KOTOPbIN OCYLLECTBAAET HafA30p
3a ero UCNosHeHNeM.

3. Ecnm KomuteT MUHUCTPOB cyMTaeT, 4YTO HaA30py 33 WCMNONHEHMEM OKOHYATe/NIbHOrO MOCTaHOBIEHUA
npenATcTBYeT npobnema TONKOBAHUA 3TOrO MOCTAaHOBNAEHWA, OH BhpaBe MepeaaTb [JaHHbIA BOMPOC Ha
paccmoTperune Cyaa ANA BbIHECEHMA MM MOCTAHOBNEHWA MO BOMPOCY TONKOBaHMA. PelieHne o nepepaye
Bonpoca Ha paccmoTpeHue Cyga TpebyeT 6ONbLWIMHCTBA FON0COB B ABe TPETW OT YUCAA MpeAcTaBuUTenen,
YNPaBOMOYEHHbIX MPUHUMATL y4acTue B paboTte Komuteta.

4. Ecnn KomuteT MUHKUCTPOB cunTaer, 4To Bbicokaa [lorosapusatoanca CTopoHa OTKasblBaeTcA NOAYMHUTLCA
OKOHYaTe/IbHOMY MOCTaHOB/JIEHMIO MO Je/ly, B KOTOPOM OHa BbICTynaeT CTOPOHOM, OH BMnpase, nocne
HanpasieHna oduLMaNbHOTO yBeAOMAeHUA 3Toi CTOPOHe, U MyTemM MPUHATUA pelleHWA 6ONbLUMHCTBOM
roN0CoOB B [iBE TPETU OT YNCNA NPeACTaBUTeNeN, YNPaBOMOYEHHbIX NPUHUMATL y4acTve B pabote KomuTerta,
nepeaatb Ha paccmoTpeHue Cyaa BOMNpoc, He HapyLluuaa v aTa CTopoHa cBoe 0643aTeNbCTBO, YCTaHOBNEHHOE
B COOTBETCTBUM C NYHKTOM 1.

5. Ecnu Cyp yctaHasnueaeT akT HapyweHus nyHkta 1, oH nepegaeT aeno B KomuteT MUHWUCTPOB ANnA
PaccMOTpeHus Mep, noanexalmx npuHatuio. Ecam Cyg He ycTaHasnvBaeT GakT HapylweHUa NyHKTa 1, oH
nepeaaet aeno 8 KomuteT MUHUCTPOB, KOTOPbIM 3aKPbIBAET PAaCCMOTPEHWE Aena.

CTATbA 47

KoHcynbTaTMBHbIE 3aKNI04EHUA

1. Cyn moxeT no npocbbe KomuteTa MUHUCTPOB BbIHOCUTL KOHCYILTaTUBHbIE 3aKNIOUYEHMUA MO PUAUHECKUM
BOMPOCAM, KacatloLLMMCA TOKOBAHUA NONOKEHNH KoHBEHLMM 1 MPOTOKO/IOB K HeWl.

2. TaKue 3aK/O4YEHWA He JOMKHbI 3aTParuBaTh HU BOMPOCHI, OTHOCALLMECA K COAEPKaHMIO unu obbemy npas
unn csobog, onpegenerHoix B Pasgene | KonseHuun 1 NMpoToKonax K Hei, HU ApyrMe BONPOCbI, KOTOpble
Cyay nnu KOMUTETY MUHWUCTPOB, BO3MOXKHO, NoTpe6oBanock 6bl 3aTPOHYTb NPU PACCMOTPEHWUU KaKoro-nnbo
obpalueHus, NpeaycMOTPEHHOTO KoHBeHLMe.

3. PeweHune KomnTeTa MMHUCTPOB 3aNPOCUTL KOHCY/IbTAaTUBHOE 3akNtodeHKe Cyaa NpuHMMaeTca 60/bLLMHCTBOM
roN0CoB NpeAcTaBUTeNeil, UMetoLLMX NpaBo 3acesatb B Komutete.

CTATbA 48

KomneTteHuusa Cyaa B OTHOLIEHMM KOHCYNbTAaTUBHBIX 3aKAO4EHUI

Bonpoc 0 Tom, OTHOCUTCA AN HanpaB/ieHHbI KOMUTETOM MUHWUCTPOB 3aNPOC O BbIHECEHWUU KOHCYNbTaTUBHOTO

3aKkno4eHna K komneTteHuun Cyaa, Kak oHa onpeaeneHa B ctatbe 47, pewaet Cya.

CTATbA 49
MOTMBMPOBKA KOHCYNbTAaTUBHbBIX 3aK/HOYEHUIA
1. KoHcynbTaTusHble 3akNtoueHns Cyaa AOMKHbI BbITb MOTUBUPOBAHHBIMM.

2. Ec/nv KOHCy/NbTaTMBHOE 3aK/IloYeHWe B Lie/IOM MM YacTUYHO He BblpakaeT eAMHOrIacHOro MHEHUA cyaen,
TO Ntob6ol cyabA BNpaBe NPeAcTaBUTb CBOe 0COO0e MHEHWE. BbIpaKaeT eAMHOINMACcCHOT0 MHEHUA cyaew, To
ntobolt cyabs BNpase NpeAcTaBUTb CBOe 0cOB0e MHeHue.
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3. KoHcynbtaTvBHOE 3akntodeHue Cyaa HanpasaseTcs KoMUTETY MUHUCTPOB.

CTATbA 50
Pacxogb! Ha cogepikaHue Cyaa
Pacxoppl, cBA3aHHbIe ¢ aeaTenbHocTbio Cyaa, HeceT CoseT EBponbl.

CTATbA 51

MNpusunernm u ummyHuTeTbl Cyaei

CyAbu NPU UCNONHEHWUN CBOUX GYHKLMIA NONB3YIOTCA NPUBUAETUAMU U UMMYHUTETaMU, NPEAYCMOTPEHHbIMU
cTaTbelt 40 Yctasa CoseTa EBponbl v B cOrnalieHnax, 3ak104eHHbIX Ha ee 0CHOBe.

PA3OEN I
PA3/IUYHbIE NO/IOXKEHUA

CTATbA 52

3anpocbi l[eHepanbHOro cekpertaps

Mo nonyyeHumn npocbbbl OT eHepanbHoro cekpetapa Coseta EBponbl Kaxaan Boicokas [loroBapusatowasnca
CTopoHa npeAcTaBseT pa3bACHEHWA OTHOCUTE/IbHO TOro, Kaknm 06pa3om ee BHyTpeHHee nNpaBo obecneynsaer
3bdeKTMBHOE NpUMeHeHne Ntoboro U3 NoNoKeHUI HacTosALen KoHBeHL UK.

CTATbA 53

TapaHTMK B OTHOLIEHWUM NPU3HAHHBIX NPaB YesoBeka

HuuTo B HacToALelN KOHBEHLMN He MOXKET BbiTb MCTONIKOBAHO Kak OrpaHuyeHne uaum ymanexue noboro us
npas YesoBeKa M OCHOBHbIX CBOHOA, KOTOpble MOTyT 0becneynBaTbCA 3aKOHOAATENLCTBOM 0601 BbicoKoM
[LorosapuBatoLueiica CTOPOHbI UK N10BbIM MHBIM COFNALIEHWEM, B KOTOPOM OHa yyacTByerT.

CTATbA 54

NonHomouma Komuteta MMHNCTPOB

HwnuTo B HacToAwwe KoHBEHLMM HE yManaeT NONHOMOYMI KomUTeTa MUHUCTPOB, KOTOPbIMU OH HAZENEH B CUY
Ycrasa Coseta EBponbl.

CTATbA 55

OTKa3 OT UHbIX CPEACTB YperyanposaHus cnopos

Bbicokune [JorosapuBatowmeca CTOPOHbI COMacHbl, €C/IM UHOE He YCTaHOBNEHO 0cobbiM COrnaleHnem, He
npuberatb K AENCTBYIOWMM MeXAY HAUMMU JOroBOPaM, KOHBEHLUMAM WAW AeKnapauuam npu nepegaye Ha
paccmoTpeHue, NyTem Hanpas/ieHWA 3aaBAeHUA, CNopa Mo NOBOAY TONKOBAHUA WU NPUMEHEHWA NONOXKEHUN
HacToAwwei KOHBEHLMW U HE UCMONb30BaTb UHbIE CPEACTBA YPEryNMpoBaHWUA Cnopa, Yem npesycMOTpeHHble
HacTosAwei KoHBeHumel.

CTATbA 56
TeppuTtopuanbHas chepa gelcTeus

1. Jo6oe locyfapcTBo Npuy patudUKaLUm AU BOCNEACTBUUMOMKET 3asABUTb NyTeM yBeAoMAeHUs [eHepanbHoro
cekpetaps CoseTa EBponbl 0 TOM, YTO HacToAwan KOHBEHUMA, C YY4ETOM MyHKTa 4 HaCTOAWEN cTaTb,
pacnpocTpaHaeTca Ha BCe TEPPUTOPUM MU Ha NOBYIO U3 HUX, 33 BHELIHWE CHOLIEHUA KOTOPbIX OHO HeceT
OTBETCTBEHHOCTb.

2. [Jeiictene KOHBEHLMM PacnpOCTPaHAETCA Ha TEPPUTOPUIO UM TEPPUTOPUM, YKa3aHHbIE B YBEAOMIEHUU, C
TPUALATOTO AHA Nocne nonydeHus feHepanbHbiM cekpeTapem CoseTa EBponbl 3TOro yBeAoMIEHHA.

3. MMonoxeHus Hacroslwei KoHBEHLMU NPUMEHAIOTCA Ha YNOMAHYTbIX TEPPUTOPUAX C HAA/NEeXaLLMM yyeTom
MECTHBbIX YCN0BWIA.

4. Joboe [locysapcTBo, KOTOpoe CAeNnano 3asB/eHWe B COOTBETCTBMM C MYHKTOM 1 HacToAwei cratby,
MOXKeT BNOCAeACTBUM B Ntoboe BpeMA 3aABUTb, MPUMEHUTENBHO K OAHON NN HECKONbKUM TEPPUTOPUAM,
YKa3aHHbIM B 3TOM 3aABNEHWUM, O MPU3HAHWUKU KomneTeHuun Cyda MPUHUMATL Kanobbl OT GU3NYECKUX
L, HenpaBWUTENIbCTBEHHbIX OPraHM3aLWin UAKM TPYNN YaCTHbLIX /UL, Kak 3TO NpeAyCMOTPEHO cTaTbei 34
KoHBeHumu.
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CTATbA 57
OroBopKu

1.

No6oe TocysapcTBO MpW NOANMCAHWUM HacToswed KOHBEHUMWM WAM NpW CAAYe MM Ha XpaHeHwe ero
paTUMKALMOHHOM rPaMoTbl MOKET CAeNaTb OrOBOPKY K N06OMY KOHKPETHOMY MONOXKEHMIO KOHBEHLMM B
OTHOLUEHWU TOTO, YTO TOT MU UHOW 3aKOH, AeMCTBYIOLLMIA B 3TO BPEMSA Ha €ro TEPPUTOPUM, HE COOTBETCTBYET
3TOMY MONOXKEHMIO. B COOTBETCTBUM C HACTOALLEN CTaTbel OrOBOPKM OBLLEro xapakTepa He A0nycKatoTcs.

2. Jliobas oroBopKa, caenaHHan B COOTBETCTBUM C HACTOALLEN CTaTbel, JONKHA COAEPKATb KPaTKoe U3NOKEHNe
COOTBETCTBYIOLLErO 3aKOHa.

CTATbA 58

JeHoHcauuma

1. Bbicokas [lorosapusatolasca CTOpOHa MOKET IeHOHCMPOBATL HACTOALLYHO KOHBEHLMIO TONIBKO MO UCTEYEHUU
NATW NET C AaTbl, KOrAa OHa cTana CTopoHo KOHBEHLMM, M MO UCTEYEHWUM LWECTU MECALLEB MOC/IE HANPABAEHUA
yBefomneHusn feHepanbHomy cekpetapto Coseta EBponbl, KOTOPbI MHPOPMUPYeT 06 3ToM Apyrue Bbicokue
[Jorosapusatoueca CTOPOHbI.

2. [leHoHcauma He 0cBOBOXK AT COOTBETCTBYIOLLYIO BbicoKyto [lorosapumsatoLytoca CTOpOHy oT ee 06A3aTeNbeTB
no HacrtoAuwel KoHBEHLWN B OTHOWEHUM Nt06Oro AeicTBUA, KOTOPOE MO0 ABUTHLCA HapyLIEHWEM TaKuX
0643aTeNbCTB U MO0 6bITh COBEPLUEHO €10 A0 AaTbl BCTYMNIEHNA AEHOHCALMUN B CUANY.

3. Jlrobas Boicokan [lorosapuBatoliasca CTopoHa, KoTopas nepectaet b6biTb 4ieHom CoBeTa EBponbl, Ha Tex e
ycnosuax nepecraet 6biTb 1 CTOPOHOI HacToALel KoHBEHL M.

4. KoHBeHUMA MOXeT 6bITb A€HOHCMPOBaHa B COOTBETCTBUM C NMOIOKEHUAMM NPEABIAYLLMUX MYHKTOB B OTHOLIEHUMN
no6ol TeppuUTOPUM, Ha KOTOPYIO PacmpoCTPaHANOCh ee AeiCTBUEe COMMaCHO MOOMKEHUAM CcTaTbu 56.

CTATbA 59

MopnucaHue n patudukaumna

1. Hacrosauwas KoHBeHLMA OTKpbITa AnA nognucanuna focyaapcrsamum —yuneHamu Coseta EBponbl. OHa nognexuT
patuduKauun. PaTudUKaLMOHHbIE TPaMOTbl CAAIOTCA Ha XpaHeHuWe [eHepanbHOMy cekpeTtapto CoBeTa
Esponbl.

2. Eponeiickuii Coto3 BnpaBe NpUCoeanHUTLCA K HacToAwen KoHBeHuuu.

3. HacrtoAwasa KOHBEHLMA BCTYNAET B CUAY NOC/E CAAUYM Ha XPaHEHUE AeCATU PaTUPUKALMOHHbBIX FPaMOT.

4. [na tex [ocyaapcTs, KOTOpble paTUPULMPYIOT KOHBEHLIMIO BMOCNEACTBUM, OHa BCTYNaeT B CUAY C AaTbl CAa4mn
UMW Ha XpaHeHue ux pa'rmdmxau,uonglx rpamort.

5. TleHepanbHbit cekpeTapb CoseTa EBponbl yBesomnser Bce [ocyaapctBa — uneHbl CoBeta EBponbl o

BCTynneHun KoHBeHUMM B cuay, o Bbicokux [oroBapusatowwmxca CTOpoHax, paTuduLMpoBaBLINX ee, U O
caade paTMGMKaLMOHHbIX TPAaMOT, KOTOPbIe MOTYT BbiTb NOJTy4YeHbl BNOCAEACTBUM.

COBEPLUEHO B PUME 4 HOABPA 1950 FOA Ha aHIIMIACKOM M GpaHLLy3CKOM A3blKax, npuyem oba TekcTa MMetoT
OAMHAKOBYIO CWU/Y, B €IUHCTBEHHOM 3K3eMNAAPe, KOTOPbIN XpaHuTca B apxuse CoseTta EBponbl. feHepanbHblit

ceKkpeTapb HanpaBaAeT 3aBepeHHble Konuu Bcem nognucaswinm KoHseHumto focyaapcteam.
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NPUNOXEHNA

JOMNONHUTENBbHbBIA NPOTOKON
K KOHBEHLMM O 3ALLMTE NPAB YEJIOBEKA M OCHOBHbIX CBOBO/],

r. Mapwx, 20.111.1952 r.

MpaBuTenbCTBa, NOANMUCaBLUME HAacTOALWMIA MpoTokon, aBnatowmecs yneHammu CoseTta EBponbl, NpencnosiHeHHble
PeLrMOoCTM NPUHATL Mepbl N0 06eCneYeHnto KONNEKTUBHOTO OCYLLECTBIEHUA HEKOTOPbIX NMPas 1 cBo6oa

NOMUMO TeX, KOTOpblE y)Ke BKtoYeHbl B Pasgen 1 KoHBeHLMM O 3alumMTe Npas YeNoBeKa M OCHOBHbIX cBo6os,
noanucaHHow B Pume 4 Hoabpsa 1950 roaa (panee umeHyemow ,,KoHBEHLMA®), COMNACcUANCh O HUXKeCeayoLem:

CTATbA 1

3awmra cobcTBEHHOCTU

Kaskzoe dr3nueckoe Uam IpUANYECKOE IMLO UMEET NPABO Ha YBaXeHUe CBOei COBCTBEHHOCTU. HUKTO He MoxeT
6bITb NIMLIEH CBOETO MMYLLECTBA MHAYE KaK B MHTepecax O6LeCcTBa U Ha YCII0BUAX, MPEAYCMOTPEHHbIX 3aKOHOM
1 06LUMMM NPUHLMNAMU MEXAYHAPOAHOTO Npasa.

Mpeaplaylime NoNoXKeHUA He yManaoT npasa focyaapcTea obecneymsaTtb BbIMONHEHWNE TaKUX 3aKOHOB, Kakue
emy NpeACTaBAATCA HeOBXOAUMbBIMU ANA OCYLLECTBNEHUA KOHTPOAA 33 UCMONb30BaHMEM COBCTBEHHOCTU B
COOTBETCTBUM C OBLLUMU MHTEPECAMMU UM ANA 0BecnedyeHnsa ynaatbl Ha0roB UAKN Apyrux c6opoB uav WTpados.

CTATbA 2

MNpaso Ha o6pasoBaHune

HuKomy He MO3KeT BbITb OTKa3aHo B Npase Ha 06pa3oBaHme. [OCYAaPCTBO NPV OCYLLECTBAEHUMN GYHKLMIA, KOTOPbIE
OHO NpMHMUMaeT Ha cebs B 06nacTu o6pasoBaHua 1 06yYeHus, yBaxkaeT Npaso poauTenein obecneymsaTb Takoe
obpasoBaHue 1 Takoe 06y4eHMe, KOTOpble COOTBETCTBYIOT UX PENUTUO3HBIM U GUNOCODCKUM YBeraeHUAM.

CTATbA 3

MNpaBo Ha cBo6oaHble BbIGOPbI

Bbicokune [loroBapusatowuecs CTOPOHblI 06A3yI0TCA NPOBOAWUTL C Pa3yMHOW MepUOANYHOCTbIO CBOBOAHbIE
BbI6OPbI NYTEM TAHOrO rFON0COBAHMA B TAKMX YCI0BUAX, KOTOPble 06ecrneunsant 6bl CBOGOAHOE BONEU3bABNEHNE
HapoAa npu BbIGope OpraHoOB 3aKOHOAATENbHOM BAACTU.

CTATbA 4

TepputopunanbHan chepa aeicramns

Niobas Bbicokan [orosapusatoliasica CTOPOHa MOXKET Npu NoANUCcaHUKU UK paTuduKaumm uam 8 ntoboe spems
BMOCNEACTBUM HAaNpaBuTb [eHepanbHOMY cekpeTapto CoeTa EBponbl 3aaBneHne 0 Npesenax CBOMX 06A3aTeNbeTs
OTHOCUTE/IbHO MPUMEHEHUA NONOXKEHWI HacToALero NMPOTOKOA K TeM YKa3aHHbIM B 3asiB/IEHUM TEPPUTOPUAM,
3a BHELUHME CHOLIEHWUA KOTOPbIX OHA HeCeT OTBETCTBEHHOCTb.

Nio6an Bbicokas [lorosapusatowanca CTOpoHa, HanpasWBLUas 3aABeHUe B COOTBETCTBUM C MONONKEHUAMM
npeablAyLLero NyHKTa, MOKET BpeMs OT BpeMeHU HanpasasTb HOBOE 3asB/ieHue 06 U3MeHeHWM ycaoBuii ntoboro
npeablAyLero 3aaBAeHUsa AU O MPEKPaLLeHU NPUMEHEHUA NONOXKEHWIH HacToALero MPOTOKONa B OTHOLIEHUMN
KaKoW-nnmbo TeppuTopun.

3aABneHwue, cenaHHoe B COOTBETCTBUM C MONOXKEHNAMM HACTOALLEN CTaTbU, PaCCMaTPUBAETCA KaK CAeNaHHoe B
COOTBETCTBUM C NYHKTOM 1 cTaTbm 56 KoHBeHLMK.

CTATbA 5

CooTHoweHue ¢ KoHBeHuunen

Bbicokne [orosapusatowmeca CTOpOHbl paccmatpusatoT ctatbu 1, 2, 3 U 4 HactosAwero MpoToKkona Kak
AOMNONHUTENbHbIE CTaTbW K KOHBEHLMK, U BCE MONOXKEHUA KOHBEHLMM NPUMEHAIOTCA COOTBETCTBEHHO.
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CTATbA1 6

MopnucaHue u patudukaumna

Hactoawmit MpoToKon OTKpbIT Ans nognucanusa focygapcteamu — YieHamu Coseta EBponbl, mognucaswmmm
KoHBeHuuto. OH NognexuT patndukaumm ogHOBPEeMEHHO ¢ paTudUKaumell KOHBEHLMM MK NOCNe TaKOBOWA.
MpOTOKON BCTYNaeT B CMNy NOC/IE CAQUM Ha XPaHEHWe [eCATU PaTUPUKALMOHHBIX FPamoT. B OTHOLWEHUM KaxA0ro
noanucasLuero focyaapcTsa, KoTopoe patuouumpyet MPOTOKON BNOCAEACTBUM, OH BCTYNAET B CUIY C AaTbl CAaUM
MM Ha XpaHeHue ero paTUGUKaLMOHHON rpamoTbl.

PaTudurKaLMOHHbIE TPamOTbl CAAlOTCA Ha XpaHeHue leHepanbHoMy cekpeTapto CoseTa EBponbl, KOTOpbIN
yBesomnsnet sce locyaapcTsa — uneHbl CoseTta EBponbl o focyaapcrsax, patuduumposasLumx MpoToko.

COBEPLUEHO B MAPWUE 20 MAPTA 1952 TO[JA Ha aHIMICKOM M GppaHLy3CKOM A3bIKaX, Mpuyem 0ba TeKCTa UMetoT
OAMHaKOBYIO CU/Y, B €JUHCTBEHHOM 3K3eMNaApe, KOTopbIi XpaHuTca B apxuse CoseTa EBponbl. feHepanbHbIit
ceKpeTapb Hanpas/iAeT 3aBEPEHHYI0 KOMUIO KaxaoMy [1paBuTeNbCTBY, NoAnucasLlemy HacToAwmid MpoTokon.
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MPOTOKO/ Ne 4

K KOHBEHLMW O 3ALLMTE MPAB YEJTOBEKA N OCHOBHbIX CBOBO/, OB
OBECIMEYEHMW HEKOTOPbBIX NMPAB 1 CBOBO/, MOMWMO TEX, KOTOPbIE
V}KE BK/THOYEHbI B KOHBEHLMIO M NEPBbIN MPOTOKO/T K HEW

r. Ctpacbypr, 16.1X.1963 r.

MpasuTeNbCTBa, NOANMUCaBLUME HacToALWMIA MpoToKoA, ABnAoLWMecs YneHamu CoseTa EBpOnbI, NPencnonHeHHble
PeLwmnMOoCTV NPUHATL Mepbl N0 0becneyeHnto KONNEKTUBHOIO OCYLLECTB/IEHUA HEKOTOPbIX NpaBs 1 cBo604 NOMUMO
Tex, KOTopble yKe BKtoYeHbl B Pa3aen | KOHBEHUMYM O 3awuTe npas YenoBeKa U OCHOBHbIX CBO6OA, NOANMCaHHOM
B Pume 4 Hoabps 1950 ropa (manee umeHyemoli ,KoHsBeHumsa“), n B ctatbu 1, 2 n 3 nepsoro MpoTokona K
KoHseHuun, nognucarHoro 8 Mapwxe 20 mapTta 1952 roga, COacuancb 0 HUXKecneaytoLem:

CTATbA 1

3anpeuieHne auweHun ceoboabl 3a Aonru

HUKTO He MO3KeT 6bITb MLLeH CBOBOAbI NNLLIb Ha TOM OCHOBAHUM, YTO OH He B COCTOAHUM BbINOHWUTbL Kakoe-1M6o
[l0roBOpHOe 0643aTenbCTBO.

CTATbA 2

Cso6opa nepeaBuKeHUs

1. KaAblii, KTO Ha 3aKOHHbIX OCHOBAHWAX HAXOAMUTCA Ha TeppUTOPUM Kakoro-nnbo focysapcTsa, UMeeT B
npeaenax aToi TeppUTOPUM NPaBo Ha CBOBOAY NepeaBUKeHUA U CBOBOAY BbIBOPA MECTOKMUTENLCTBA.

2. Kaablit cBoboAeH NOKMAATb N1t06YI0 CTPaHy, BK/OYas CBOK COBCTBEHHY!O.

3. Monb3oBaHME 3STUMM NPaBAMM HE MOANIEXMUT HUKAKUM OTPaHUYEHUAM, KPOME TEX, KOTOPbIE NPeyCMOTPEHbI
3aKOHOM W HeoBXoAMMbI B AeMOKpaTUYeckom obLLecTBe B MHTepecax HauWoHanbHOM 6e3onacHoCTU

MAN 06LWECTBEHHOTO CMOKOWCTBUA, ANA NOAAEPKAHUA OBLECTBEHHOTO MopAAKa, NpefoTBpaLLeHNUs
NpecTynieHuin, oXpaHbl 340POBbA UAU HPABCTBEHHOCTU WU ANA 3aLLMTbI NPaB 1 cBO6OA APYIvX UL,

4. MpaBa, NPU3HaHHbIEe B NyHKTe 1, MOTyT TaKkXe, B ONPeAE/EHHbIX PaiioHaX, NOAEKaTb OrpaHUYEHUAM,
BBOAMMbIM B COOTBETCTBUM C 3aKOHOM M 060CHOBaHHbIM OBLLECTBEHHBIMW MHTEPECAMM B AEMOKPATUYECKOM
obuwecrse.

CTATbA 3

3anpeLieHue BbICbINKM rPaKAaH

1. HWKTO He MOXKeT BbITb BbICIAH NyTEM MHANBUAYANbHbIX MW KOJJIEKTUBHBIX MEp C Tepputopui locyAapcTsa,

rpa*xAaHMHOM KOTOPOro OH ABAAETCA.

2. HUKTO He MOXeT BbITb IMLLIEH NPaBa Ha Bbe3A Ha TeppuTopuio focyaapcTsa, rpaskAaHWHOM KOTOPOro OH
ABAAETCA.
CTATbA 4

3anpelyeHne KONNEKTUBHOM BbICbINKN MHOCTPAHLEB
KonnektnsHasA BbICbIIKa MHOCTPaAHLEB 3anpeLyaeTca.

CTATbA 5

TeppuTtopuanbHas chepa geicTeua

1. Jltob6an Bbicokan [lorosapusatowianca CTopoHa MOXKeT Npu NOAMUCAHUKU UAK paTUdUKALMKM HacToALLEero
MpoTokona uan B ntoboe Bpema BNOCAeACTBUM HanpasuTb leHepanbHoMy cekpeTapto CoseTa EBponbl
3aABNeHMe O npegenax cBOMX 06A3aTeNbCTB OTHOCUTE/NIBHO NMPUMEHEHUA MONOMKEHUI HaCTOALLEro
MpoToKona K TeM yKa3aHHbIM B 3aABNEHUN TEPPUTOPUAM, 33 BHELLUHWE CHOLIEHUA KOTOPbIX OHa HeceT
OTBETCTBEHHOCTb.

2. Niobas Boicokas [lorosapwmsatowascs CTopoHa, HanpasumBLLas 3asiB/IEHNE B COOTBETCTBUM C NMONOKEHUAMM
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npesblAyLLero NyHKTa, MOXeT Bpems OT BPEMEHW Hanpas/iATb HOBOE 3anBieHWe 06 U3MEHEHWM YCN0BUit
Nt060ro NpeapIAyLLEro 3aaBNeHUA AW O NPEKPALLEHUM MPUMEHEHWA NONOXKEHWI HacToALero [MpoTokona
B OTHOLUEHWM KaKoN-TMB0 TeppUTOpUN.

3. 3anABneHue, caenaHHoe B COOTBETCTBMM C MOJIOXKEHUAMM HACTOALLEN CTaTbW, pacCMaTPUBAETCA Kak
cAienaHHoe B COOTBETCTBUM C NYHKTOM 1 cTaTbu 56 KoHBeHUMN.

4. TeppuTopua nto6oro focyaapcTsa, K KOTOPOIt HacToALMI NPOTOKON NPUMEHAETCA B CUAY ero patTuduKaLumum
VAN NPUHATUA 3TUM [OCYAapCcTBOM, M KaKAasa W3 TeppuTOpWiA, K KOTOPOW HacToAwwmi MpoTokon
NPUMEHSAETCA B CUAY 3aABNEHMA 3TOro fOCYAapCTBa B COOTBETCTBUM C MONOXKEHUAMM HACTOALLEN CTaTby,
paccmaTpuBaloTCA Kak OTAe/bHbIE TEPPUTOPUMN ANA LieNel CCbINKM Ha TeppuToputo focyaapcTsa B CTaTbAX
2un3.

5. Jlto6oe locynapcTso, caenasluee 3asaBNeHWE B COOTBETCTBUM C MYHKTaMM 1 1 2 HAcTOALLEN CTaTbu, MOXKeT
BnocneAcTeun B noboe Bpema 3asaBUTb, MPUMEHUTENBHO K OAHOW WAN HECKONbKUM TEPPUTOPUAM,
YKa3aHHbIM B 3TOM 3aAB/IEHUU, 4TO OHO NPU3HAEeT KomneTeHumMio Cyaa NPUHUMATL anobbl OT GU3NMYECKUX
/L, HENPABUTENBCTBEHHbIX OPraHU3aLLMit UK TPYNN YACTHBIX /1L, KaK 3TO NPeAyCMOTPEHO cTaTbeit 34
KoHBeHL MK, OTHOCUTENbHO CObItoAEHNA BCeX Uav Ntoboli n3 ctateit 1, 2, 3 u 4 HacToAwero MpoTokona.

CTATbA 6

CootHoweHue ¢ KoHBeHuuen

Bbicokne [loroeapusatowmeca CToOpoHbl paccmaTpmsatoT ctatbn 1, 2, 3, 4 n 5 HacToAwero lMpoTokona Kak
[OMONHUTENbHBIE CTaTbM K KOHBEHLMK, U BCe NON0OKeHNA KOHBEHLMM MPUMEHAIOTCA COOTBETCTBEHHO.

CTATbA 7

Mopnucanune n patupukayma

1. HacToawmii MpoTokon oTKpbIT AN nognucaHna locyaapcteammn —yneHamu Coseta EBponbl, nognucasuimmm
KoHBeHUMt0. OH NOANEXUT paTUdMKaLLIMM OLHOBPEMEHHO C paTUdUKaLmelt KOHBEHLMM UK NOC/e TaKOBOM.
MpoToKkon BCTynaeT B CUY MOCAE CAQUYM Ha XpaHeHWe NATU paTUdUKALMOHHBIX TPaMoT. B oTHoweHun
ntoboro nognucasiero focyaapcTsa, KOTOpoe paTUPUUMPYeT HacToALWMIA TPOTOKON BMNOCAEACTBUM, OH
BCTYNaeT B CUAY C AaTbl CAAYU UM Ha XpaHEHWe ero paTMdUKaLMOHHON rPamoTbl.

2. PaTudurKaLMOHHbIe rpamoTbl cAaTCA Ha XpaHeHue feHepanbHOMy cekpeTapto CoseTa EBponbl, KOTOPBbI
yBegomnseT Bce focyaapcTtea — uneHbl CoBeTa EBponbl o focyaapctsax, patnduumnposasLimx NpoTokon.

B yaocTOBEpeHMe Yero HUKEenoAnucaslinecs, AOMKHbIM 06pa3oM Ha TO YNOJHOMOYEHHbIE, NoANUCaNn

HacToAWmi MpoToKo.

CosepueHo B Ctpacbypre 16 ceHTabpa 1963 roga Ha aHMMICKOM U GpaHLLy3CKOM A3blKax, Nnpuyem oba

TEKCTa UMEIOT OZMHAKOBYIO CUY, B €AMHCTBEHHOM 3K3eMMNAApe, KOTOpPbIi XpaHuTca B apxmse CoseTa EBporbl.

leHepanbHbI ceKpeTapb HanpaBiAeT 3aBEPEHHYIO KOMUIO KaxaoMy focyAapcTsy, MoAnNMCaBLIEMY HACTOALLMIA

MpoTokon.
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MPOTOKO/ Ne 6

K KOHBEHUMW O 3ALWWMTE MNMPAB YEJTOBEKA M OCHOBHbIX CBOBO/,
OTHOCWUTE/IbHO OTMEHbI CMEPTHOM KA3HW K HEN

r. CTpacbypr, 28.1V.1983 r.

focypapctea — unexbl Coseta EBponbl, nognucaslume Hactoswwmii MpoTtokon K KoHBeHUMM O 3awmTte npas
YenoseKa M 0CHOBHbIX cBO60A, noanucaHHoi B8 Pume 4 Hosbpa 1950 roaa (aanee nmeHyemoit ,KoHseHuma"),
CYMTan, YTO PasBUTME, MMEBLLEE MECTO BO MHOrUX focyaapcTeax — yneHax Coseta EBponbl, BbipaxkaeT obuyto
TeHAEHLMIO B N0/1b3y OTMEHbI CMEPTHOM KasHW, COFMacMANCh O HUKeCNeaytoLem:

CTATbA 1
OTMeHa CMepTHOM Ka3Hu
CmepTHaA Ka3Hb OTMEHAETCA. HUKTO He MOXKET BbITb MPUrOBOPEH K CMEPTHOM Ka3HU WN KasHEH.

CTATbA 2

MpumeHeHMe CMepPTHOI Ka3HU B BOEHHOE Bpems

focynapcTBO MOXKET NPeAyCMOTPETb B CBOEM 3aKOHOAATENbCTBE CMEPTHYIO Ka3Hb 3a AeAHWUsA, COBepLIeHHble
B BOEHHOE BPeMs WAM Npu HeusbexHOoW yrpose BOMHbI; NOf06HOE HaKasaHWe MPUMEHSAETCA TONbKO B
YCTaHOBNEHHbIX 3aKOHOM C/Y4anX U B COOTBETCTBUM C ero NoNoxKeHAMM. focyaapcteo coobuiaet leHepanbHomy
cekpeTapto CoseTa EBPOMbl COOTBETCTBYIOLME NONOKEHNA 3TOrO 3aKOHOAATENLCTBA.

CTATbA 3
3anpelleHue OTCTyNeH OT BbINoAHeHUs ob6A3aTenbcTs
OTCTYn/IeHMA OT NOMIOXKEHMI HacToAwero MPoToKoia Ha OCHOBaHUM cTaTbk 15 KoHBEHUMM He JonycKatoTcs.

CTATbA 4

3anpeuieHne oroBopok

OroBOpPKM B OTHOLIEHWUMU MONOXKEHWUI HacToAwero MPoOToKoNa Ha OCHOBaHWM cTaTbu 57 KOHBEHUMU He
[LONyCKaKoTCA.

CTATbA S

TeppuTtopuanbHas chepa gelcTeus

1. Jlto60oe focyapcTBO MOKET NPU MNOANMUCAHUM MW CAAYE UM HA XPAHEHMWE ero paTUUKALMOHHOW rPamoTbl
VNN [OKYMEHTA O NPUHATUM WAW YTBEPKAEHUM YKa3aTb TEPPUTOPUIO UAKM TEPPUTOPUM, HA KOTOpbIe
pacnpocTpaHaeTca AeicTBuUe HacToAwero MpoTokona.

2. Noboe locyaapcTBO MOKET BMOCAEACTBUM B to60e BpemMA nyTem 3aABNEHWUA, HanpaBAeHHOTo Ha UMA
leHepasnbHOro cekpeTaps CoseTa EBpoMbI, pacnpoCcTpaHuTL AeicTBUE HacToswwero MpoTokona Ha ntobyto
LPYTYIO TEPPUTOPHUIO, YKa3aHHYIO B 3aABIEHWU. B OTHOLIEHUW 3TOM TeppuTopumM MPOTOKON BCTYNAET B CUAY
B NepBblii AeHb MecALa, CIeAYIOLLEro 3a AaTON NonyYeHns feHepanbHbIM CeKpeTapem 3anBieHus.

3. Nioboe 3asnB/1eHME, CAeNAHHOE HA OCHOBAHUM ABYX NPEAbIAYLLMX MYHKTOB M Kacatowweeca Nto60oi ykazaHHOM
B HEM TEPPUTOPUU, MOKET BbITb OTO3BAHO NyTEM YBEAOMIEHUA, HANPaBAEHHOTO Ha UMA [eHepanbHOro
cekpetapa. OT3bIB BCTYNAET B CU/Y C NEPBOTO AHA MEeCALA, CefyIoLero 3a JaToi nonyyeHus feHepanbHbIM
ceKpeTapem 3Toro yBefoMIEHHUA.

CTATbA 6

CooTtHoweHune ¢ KoHBeHumeit

ToCyAapCcTBa-y4acTHUKM paccMaTpuBatoT ctatbm 1, 2, 3, 4 u 5 HacTosiwero MPoTOKONa Kak JONOMHUTENbHbIE CTaTbh
K KOHBEHLMM, 1 BCe NONOXKEeHUA KOHBEHLMW MPUMEHSIOTCA COOTBETCTBEHHO.
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CTATbA 7

MopnucaHue u patudukaumna

Hactoawmit MpoToKon OTKpbIT Ans nognucanusa focygapcteamu — YieHamu Coseta EBponbl, mognucaswmmm
KoHBeHUM0. OH NoANexunT paTuduKaLmmn, NPUHATUIO UK yTBepKAeHUo. focyaapcTso — yneH CoseTa EBponbl
He MOXeT paTudULMPOBaTb, MPUHATL UNU YTBEPAWUTb HacToAWMI MpoTokon 6e3 oaHOBPEMEHHON Wan
npeglectsytoleit patuoukauum KoHseHumnn. PaTudmKaumoHHble rpamoTbl UAKM JOKYMEHTbI O MPUHATUN UK
YTBEPXKAEHWUM CAQOTCA Ha XpaHeHUe [eHepanbHOMy cekpeTapto CoseTa EBponbl.

CTATbA 8

BcTtynnenue B cuny

1. HacTosAwuit MpoToKon BCTynaeT B CUAY B NEPBbIN AeHb MecALa, CeyioLero 3a 4aToi, Ha KOTOPYHo NATb
focypapcTts — yneHos CoseTa EBpoNbI BbIPa3AT CBOE cornacue Ha 06a3aTeIbHOCTb ANA HUX [poToKona B
COOTBETCTBUM C NONOKEHUAMM CTaTbh 7.

2. [nsa no6oro locyaapcTBa-yneHa, KOTOPOe BbIPa3uUT BNOCIEACTBIUM CBOE COracKe Ha 06a3aTenbHOCTb Ans
Hero [pOTOKONa, OH BCTynaeT B CU/Y B NepBbIii AeHb MecALa, CefyIoLEero 3a AaToi CAa4YM UM Ha XpaHeHue
ero paTMdMKaLMOHHOM rPamoThl WU AOKYMEHTA O NPUHATUN UMW YTBEPIKAEHUM.

CTATbA 9
DYHKUMM Aeno3uTapus
leHepasibHbIi cekpeTapb CoseTbl EBponbl ysegomnset focysapcrsa — uneHbl Coseta EBponbl 0:

a. KaXA40M noanucaHuu;

b. cfiaye Ha XpaHeHue Kax4oW paTMPUMKALMOHHOM rpamoTbl UM AOKYMEHTA O MPUHATUM UAKU
YTBEPXKAEHUM;

c. KaXA0oW AaTe BCTYN/N€HWA HacToAwero MpoToKona B Uy B COOTBETCTBUM CO CTaTbAMU 5 1 8;

d.  KaXAOM MHOM aKTe, yBEAOMAEHUW UMW COOBLLEHUM, OTHOCALLEMCA K HacTosAwemy MpoToKony.

B yaocToBepeHMe Yero HUMKenognucaslwmecs, AOKHbIM 06pa3omM Ha TO YNOJHOMOYEHHbIE, noAnucanu
HacToAwwmi MpoTtokon. CoseplieHo B CTpacbypre 28 anpena 1983 roga Ha aHIMINCKOM M GpaHLYy3CKOM A3bIKaX,
npuyem 06a TEKCTa UMeOT OAMHAKOBYIO CUNY, B EAUHCTBEHHOM 3K3eMNIApe, KOTOPbIN XpaHWTCA B apxuse CoseTa
Esponbl. leHepanbHbIlt cekpetapb CoseTa EBponbl HanpaBaAeT 3aBepeHHYIO KONUIo Kaxaomy focyaapctsy —
uneHy CoseTa EBponbl.
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NMPOTOKOJ1 Ne 7
K KOHBEHUMW O 3ALLUNTE MNMPAB YE/IOBEKA 1 OCHOBHbIX CBOBO/,

r. Ctpacbypr, 22.X1.1984 r.

focypapctea — uneHbl Coserta EBponbl, nognucaslimne HactosAwwmin MPOTOKOA, NMPencroNHEeHHbIE PELIMMOCTU
NPUHATL JanbHeiWwmne mepbl No obecnevyeHnto KONNEKTUBHOTO OCYLLECTB/IEHUA HEKOTOpbIX NpaB M cBobog,
nocpeAcTBOM NpumeHeHUs KOHBEHLMM O 3aLuMTe NpaB YenoBeKa M OCHOBHbIX CBO6OA, MOANUCAHHOW B Pume 4
HoAbpa 1950 ropa (Aanee umeHyemoli ,KoHBEHUMA®), COrNACUANCH O HUMKECNeAYIOLLEM:

CTATbA 1

MpoueaypHble rapaHTUM B C/Iy4ae BbICbIIKU MHOCTPAHLEB

1. MHoCTpaHeLl, Ha 3aKOHHbIX OCHOBAHMAX MPOXMBAIOLWMIA HA TePpPUTOPUM Kakoro-nnbo locyaapcTea, He
MOXXET 6bITb BbIC/IaH U3 HErO MHAYe KaK BO UCMOJIHEHUE PELLEeHUs, MPUHATOMO B COOTBETCTBUM C 3aKOHOM,
W JONKEH UMETb BO3MOXHOCTb:

a. NpesCcTaBUTb apryMeHTbl NPOTUB €ro BbICbINKK,
b. TpeboBaTb NepecmoTpa ero Aena, v
c. [ANA 3TUX Leneit 6biTb NPeACTaBAEHHbIM Nepes KOMNETEHTHbIM OPraHOM UK Nepes, OAHUM WK

HECKO/IbKUMW TN aMUN, HA3HAYEHHbIMU TAKUM OPraHoOM.

2. MHOCTpaHeL, MOXKeT BbITb BbIC/IaH A0 OCYLLECTBAEHUA €ro Npas, NePEYUCTIEHHbIX B NOAMYHKTaX ,a“, ,b“ u
,C“ NyHKTa 1 HacToALLel CTaTbu, €CAW TaKan BbICbIIKA HEOBXOAMMA B MHTepecax 0bLLecTBEHHOro NopaakKa
nnn obycnosneHa coobpaxKeHNAMM HaLMOHaNbHOM Ge3onacHocTU.

CTATbA 2

MNpaBo Ha 06kanoBaHMe NPUroBOPOB MO YroNI0BHbIM Ae/1aM BO BTOPOIA MHCTAHL MK

1. Kaaplil oCysKAEHHbI 3a COBEPLIEHME YTON0BHOTO NPECTynaeHUs MMeeT NPaBo Ha To, YTO6bl BbIHECEHHbIN
B OTHOLIEHUW HEro NPUroBOP UM ONpeaeNeHHoe eMy HakasaHue 6bliu NepPecMOTPEHbI BbllLeCToALLe
cyaebHoit MHcTaHume. OcyLuecTBneHe 3TOro Npasa, BK/IOYaA OCHOBAHMA, Ha KOTOPbIX OHO MOXKET BbiTb
OCYLLECTBNIEHO, PErYNPYETCA 3aKOHOM.

2. M3 3TOro mpaBa MOryT fAeNnaTbCA WUCKAIOYEHUA B OTHOLWEHWW HE3HAUYUTENbHbIX MPABOHAPYLIEHWUN,
NPU3HAHHbBIX TAaKOBbIMWU 3aKOHOM, W/IM KOT4A COOTBETCTBYIOLWEE AMULO BbIN0 CYyAUMO YKe B NepBoi
MHCTaHLMMU BEPXOBHbIM CYZJIOM UM MPU3HAHO BUHOBHBIM M OCY}KAEHO B pe3ynbTaTe cyAebHOro nepecmoTpa
€ro onpasAaHus.

CTATbA 3

KomneHcauusa B cnyyae cyaebHoit owmbku

Ecnn kakoe-Mb0 NnLLo Ha OCHOBAHWM OKOHYATENbHOTO NPUroBopa Hbis10 OCYKAEHO 33 CoBEpLUEHUE YTON0OBHOMO
NPecTynieHns, a BbIHECEHHbIV eMy NPUrOBOP BNOCNEACTBUM Bbll OTMEHEH, UK OHO 6b110 NOMWIOBAHO HAa TOM
OCHOBaHWK, YTO KaKoe-TM60 HOBOE W/IM BHOBb OTKPbIBLIEECA 0B6CTOATENLCTBO YOeANTENbHO [OKa3bIBAET, YTO
umena mecto cygebHan ownbKa, TO IMLLO, NOHecLlee HaKasaHWe B pesyabTaTe TAKOro OCYXAEHWA, nonydyaert
KOMMEHCALMI0 COrNAacHO 3aKOHY UM CYLLECTBYIOLWEN NPaKTMKe COOTBETCTBYOWEro focyaapcTea, ecim ToNbKo
He ByfeT A0Ka3aHO, YTO paHee Hen3BecTHoe 06CTOATENLCTBO He Bbl0 CBOEBPEMEHHO 0BHAPYKEHO NONHOCTbIO
WM YaCTUYHO MO ero BUHe.

CTATbA 4

MpaBo He 6bITb CyAMMbIM MW HaKa3aHHbIM ABAXKAbI

1. HUWKTO He fonKeH 6bITb NOBTOPHO CYAMM UIW HaKa3aH B YroNIOBHOM NOPA/KE B paMKaXx OPUCAUKLMM OAHOTO
1 Toro e locyAapcTsa 3a NPecTynaeHne, 3a KOTOpoe ysKe Gbla ONPaBAAH WU OCYXKAEH B COOTBETCTBUM C
3aKOHOM M YroN0BHO- NpoLeccyanbHbIMM HopMamu 3Toro focyaapcrsa.

2. MonosxeHun npeaplAyLero NyHKTa He NPenATCTBYIOT MOBTOPHOMY PacCMOTPEHUIO Aena B COOTBETCTBUM
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C 3aKOHOM U Yro/0BHO-NPOLECCYanbHbIMU HOPMaMU COOTBETCTBYIOLLEro foCyaapcTea, ecim MmeroTes
CBEAEHUA O HOBbIX MW BHOBb OTKPbIBLIMXCA OBGCTOATENbCTBAX WM €CAM B XOAe MpeAblAyLero
pasbupartenscrsa 6blIM LONYLLEHbI CYLECTBEHHbIE HapYLIEHUs, NOBAWABLUME HA UCXOZA Aena.

3. OTCTYNN€HUA OT BbINOJHEHUA HACTOALLEN CTaTbW HA OCHOBAHWUM MONOXKEHUNM cTaTbl 15 KoHBEHLMMN He
[onycKatoTea.
CTATbA 5

PaBHoONpasue cynpyros

Cynpyru 061a4atoT paBHbIMM MPaBaMy U HECYT PABHYIO FPaKAAHCKO-NPABOBYIO OTBETCTBEHHOCTb B OTHOLUEHUAX
mexay coboi U Co CBOMMM AEeTbMM B TOM, YTO KacaeTtcsa BCTynaeHus B 6pak, npebbiBaHuna B 6pake u npu ero
pacTopskeHuu. HacToALwan cTaTba He npenaTcTeyeT focyAapcTBam NPUHUMATL TaKME MePbI, KOTOpble Heo6XoAUMbI
ANA cobNOAEHUA UHTEPeCOoB AeTei.

CTATbA 6

TeppuTtopuanbHas coepa geilcTeus

1. Jo6oe MocyaapcTBO MOXKET NPU NOANUCAHUM MW CAAYE UM Ha XPaHeHWe ero paTuUKaLMOHHON rPamoTbl
WU JOKYMEHTa O NPUHATUM WU YTBEPKAEHUWN YKasaTb TEPPUTOPUIO UIU TEPPUTOPUM, Ha KOTOpble
pacnpocTpaHaeTca geicTBue HacToAawero MNpoTokona, U yKasaTb, B KakUX npeaenax oHo obAsyetca
NPUMEHATH NONOXKEHMUA HacToALLEero MPOTOKONA K 3TOW TEPPUTOPUM UNU STUM TEPPUTOPUAM.

2. Nio6oe MocyaapcTBO MOXKET BNOCAEACTBUM B I1060€ Bpems, NyTeM HanpasieHus 3ansneHus feHepanbHoMy
cekpeTapto Coseta EBponbl, pacnpocTpaHuTb NpUMeHeHne HacToawero MpoTokona Ha Nobyio Apyryo
TEPPUTOPUIO, YKA3aHHYIO B 3asBieHWUU. [IPOTOKON BCTYNaeT B CUY B OTHOLEHUM ITOI TeppuTOpUM B
nepBblil AeHb MecAla, CNeAytouero No UCTEYEHUU ABYX MeCcALeB C AaTbl NonyyeHWa feHepanbHbiM
ceKkpeTapem 3aaBNeHuA.

3. Nloboe 3aaBneHune, caenaHHOe Ha OCHOBaHWM ABYX NPeablAyWMX NYHKTOB M Kacatleeca nto6oit
YKa3aHHOM B HEM TEPPUTOPUU, MOKET BblTb OTO3BAHO UM U3MEHEHO NyTEM yBEAOMIEHUA [eHepasbHOro
cekpeTaps CoseTa EBponbl. OT3bIB MM U3MEHEHWE BCTYNAET B CUIY B NepBbIi AeHb Mecala, CeayoLero
Mo UCTeYEHUN ABYX MecALLEB C AaTbl NOyYeHUA [eHepaibHbIM CeKpeTapemM yBeAOMIEHUA.

4. 3anBneHue, caenaHHoe B COOTBETCTBMM C MONOXKEHUAMMW HACTOALLEN CTaTbM, pacCMaTPUBAETCA KaK
cAienaHHoe B COOTBETCTBUM C NYHKTOM 1 cTaTbm 56 KoHBeHUMN.

5. TeppuTtopua ntoboro focyaapcTea, K KOTOPO HacToALWMIA [TPOTOKON NPUMEHSAETCA B CUAY ero paTudUKaLmm,
NPUHATUA UNU YTBEPXKAEHUA 3TUM [OCYAapCTBOM, M KaXAana U3 TepPUTOPUIA, K KOTOPOW HaCTOALMI
MpOTOKON MPUMEHAETCA B CUAY 3asABNEHWA 3TOTO [OCYAaPCTBA B COOTBETCTBUM C NONOKEHUAMM HACTOALLE
CTaTbW, MOFYT PacCMaTpMBaTbLCA KaK OTAENbHble TePPUTOPUU ANA LeNeil CCbIIKU Ha TeppuTopuio
locypapcrtsa B cTtatbe 1.

6. Jlto6oe locyaapcTeo, caenasluee 3asBNEHNE B COOTBETCTBUM C NYHKTaMM 1 uam 2 HacToswen cTaTby,
MOXKeT BNOCNeACTBUM B Nt060e BpeMA 3aABUTb, MPUMEHUTENIBHO K OLHOW MW HECKONIBKUM TEPPUTOPUAM,
YKa3aHHbIM B 3TOM 3aAB/IEHUU, 4TO OHO NPM3HaEeT KomneTeHumMio Cyaa NPUHUMATL Kanobbl OT GU3MYECKUX
L, HENPABUTENLCTBEHHbIX OPraHM3aLLMin UK TPYNN YACTHbIX /1L, KaK 3TO NPeAyCMOTPEHO cTaTbeit 34
KoHBeHLMK, oTHOCUTENbHO cobtoaeHus ctatel 1, 2, 3, 4 u 5 HacTosawero MNpoTokona.

CTATbA 7

CootHoweHue ¢ KoHBeHuue

[ocypapcTBa-y4acTHUKM paccmaTpumBatoT cTatbu 1, 2, 3, 4, 5 1 6 HacToAwero NMpoTokona Kak A0NoNHUTENIbHble
CTaTbU K KOHBeHLI,l/Il/I, N BCE MONOXKEHUA KOHBeHLWIVI NPUMEHAIOTCA COOTBETCTBEHHO.

CTATbA 8
MNopnucanue n patupukayma
Hactoawwit MpoTokon OTKpbIT Ana noanucanna focypapcteamu — yneHamm Coseta EBponbl, nognucaswinmm
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KoHBeHuMto. OH NOA/EKUT paTUGUKALLMKM, NPUHATUIO UK yTBEPXKAEHMIO. lfocyaapcTBo — yneH CoseTa Esponbl
He MOoXKeT paTuduLMpoBaTb, NMPUHATL UK YTBEPAUTL HacToAwwmi MpoTokon 6e3 npeplecTByowWwein Uam
OZHOBpPEMeHHOM paTuduKaumm KoHseHUMU. PaTdMKALMOHHBIE FPAMOTbl UAKU LOKYMEHTbI O MPUHATAN UK
YTBEPXKAEHUM CAAOTCA Ha XpaHeHUe feHepanbHOMY cekpeTapto CoseTta EBponbl.

CTATbA 9

Bcrynnewnue B cuny

1. HacToAawuit MpoToKon BCTynaeT B CUAY B NePBbIi AeHb MecALa, CeAYIOLEero no ucTeveHnun AByx mecales
C Aatbl, Koraa cemb focyaapcts — uneHos CoseTta EBponbl BbipasaT cBoe cornacue Ha 06A3aTebHOCTb ANA
HuX MPOTOKONA B COOTBETCTBUM C NOSIOXKEHUAMM CTaTby 8.

2. [na noboro focygapcTBa-yneHa, KOTOpoe BbIpasuUT BMOC/IEACTBUU CBOE COracue Ha o6A3aTeNnbHOCTb
Ana Hero MpoToKkosia, OH BCTyMaeT B CUAY B NepBblii AeHb mMecAla, CAefylolWero no uctedeHnn asyx
MecALeB C AaTbl CAAYN UM Ha XpaHeHWe ero paTMGUKaLMOHHON rPamMoTbl MM AOKYMEHTA O NMPUHATUMN
VU YTBEPXKAEHWUN.

CTATbA 10
DyHKUUKN geno3uTapusa
leHepanbHbIN cekpeTapb CoBeTa EBponbl yBegomaseT Bce locyaapcTsa — yieHbl CoBeta EBponbi o:

a.  KaXAom noanucaHuu;

b.  cpaye Ha xpaHeHWe KaxAON PaTUPUKALMOHHOW rPamoTbl UAKU JOKYMEHTA O MPUHATUM UAN
yTBEPKAEHUY;

C.  KaXAaoW aaTe BCTyNAeHWUA HacToAwero [IPOTOKONA B CU/TY B COOTBETCTBUM CO CTAaTbAMMU 6 1 9;

d. KaXK[,0M MHOM aKTe, yBeAOMIEHUN MU 3aABNEHUMN, OTHOCALLEMCA K HacToALeMmy MpoTokony.
B yAaocToBEepeHMe Yero HMKenoAnmcaBlWmeca, JOMKHbIM 06pa3omM Ha TO YNOSIHOMOYEHHbIe, NoAnucanu
HacToAwWwMmi MpoToKon.
CoseplueHo B CTpacbypre 22 Hoabps 1984 roaa Ha aHIIMIACKOM U GpaHLLy3CKOM A3biKax, npuyem oba TekcTa
UMeoT O4MHAKOBYIO CUNY, B €AMHCTBEHHOM 3K3eMNApe, KOTOPbI XpaHUTcA B apxuse CoseTa Esponbl.
leHepanbHbIi cekpeTapb CoBeTa EBponbl HanpaBAAET 3aBEPEHHYIO KOMUIO KaXaoMy focyapCcTBy — YNeHy
CoseTa EBponbl.
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NMPOTOKOJ1 Ne 12
K KOHBEHUMW O 3ALLUTE NPAB YEZTOBEKA N OCHOBHbIX CBOBO/,

Pum, 4.X1.2000 r.

focypapctea — uneHbl CoseTa EBponbl, noanucaswuve HactoAwwmin [POTOKOA, NPUHUMAA BO BHUMaHWe
OCHOBOMOAAraloLWMA NPUHLMM, COFNACcCHO KOTOPOMY BCe /10N PaBHbI Nepej 3aKOHOM Y UMEIOT MPaBO Ha PaBHYHO
3aLUWTY CO CTOPOHbI 3aKOHA; MPEUCMONHEHHbIE PELIMMOCTU NPEANPUHATL AaNbHellMne warv no obecnevyeHunto
paBeHCTBa BCeX /tofelt MyTem KOMJIEKTUBHOMO OCYLLECTBAEHUA OOLero 3anpeleHna AUCKPUMUHALMK Ha
OCHOBaHWM KOHBEHLMM O 3alymMTe Npas YenoBeKa M OCHOBHbIX cBO60A, noanucaHHoi B Pume 4 Hoabps 1950
roga (panee umeHyemowt ,KoHBEHUMA);, NOATBEPXKAAA, YTO NPUHLMN HEAMCKPUMMHALMKU HE NpenatcTeyeT
focynapcTBam-y4acTHMKaM MPUHMMATL Mepbl Ana obecneyeHnAa NOMHOTO UM 3$dEKTUBHOrO paBeHCTBA Mpu
YCNOBUM O6BEKTUBHOM U pasymHO 060CHOBAHHOCTM TaKUX MEP, COMNACUINCh O HUKECEAYIOLEM:

CTATbA 1

O6wee 3anpeLieHne AUCKPUMUHALUK

1. Monb3oBaHMe Nt06bIM MPABOM, YCTaHOBAEHHbIM 3aKOHOM, JOMKHO BbITb 06ecneyeHo 6e3 Kakol 6bl TO HU
6b110 AUCKPUMUHALMK MO MPU3HAKY NONa, Packl, LBETA KOXW, A3bIKA, PENUTUMN, MONUTUYECKUX WU UHbBIX
y6exAeHU, HaLMOHANbHOrO MM COLMANbHOTO MPOUCXOMKAEHUSA, NPUHAANEKHOCTU K HALMOHANbHBIM
MEHBLUMHCTBAM, UMYLLECTBEHHOTO MONOKEHUA, POKAEHUA UAU MO NO6LIM MHBIM NPU3HAKAM.

2. HUWKTO He MOXKeT 6bITb NOABEPTHYT AUCKPUMMUHALLMM CO CTOPOHbI KaknX 6bl TO HY 6b110 NMyBANYHbIX BNacTei
no Np13HaKam, yNnoMaHyTbIM B MyHKTe 1 HacToAweln cTaTbu.

CTATbA 2

TeppuTtopuanbHas coepa gelcTeus

1. Jlto6oe ToCynapcTBO NpU MOAMUCAHUM MW CAAYe Ha XpaHEHWE PaTUGUKALMOHHOM rPamoTbl UK
AOKYMEHTA O NPUHATUM UK YTBEPXKAEHUM MOXKET YKasaTb TEPPUTOPUIO UM TEPPUTOPUM, HA KOTOpbIe
pacnpocTpaHaeTca AeicTBrUe HacToAwero MpoTokona.

2. Nio6oe locyAapcTBO BNOCNEACTBUMM B Nt060e BpemMA MOXET MyTem 3asABNEHUA, HanpasBJeHHOro
feHepanbHOMy cekpeTapto CoseTa EBponbl, pacnpocTpaHuTb AeicTBue HacToswero NpoTokona Ha ntobyto
APYryto TepPUTOPUIO, YKa3aHHYI0 B 3aABNeHUU. [IPOTOKOA BCTYNAET B CMAY B OTHOLLIEHWM 3TOM TEpPUTOPUN
B NepBbli AeHb MecALa, CeAyIoLero no UCTEYEHWU TPeX MecaLEeB C AaTbl NosyYeHus feHepanbHbIM
ceKkpeTapem 3aaBneHuA.

3. Nio6oe 3anBneHUe, CAeNaHHOE HAa OCHOBAHWUM ABYX NPEAbIAYLLMX NYHKTOB U KacatoLeecs Nto60oi yKasaHHOM
B HEM TEPPUTOPUU, MOXKET BbITb OTO3BAHO MW M3MEHEHO MyTeM YBEAOMIEHWA, HANPaBAEHHOTO Ha UMA
leHepasnbHOro cekpetaps. OT3bIB UM U3MEHEHME BCTYNAIOT B CU/Y B NepBblil eHb MecsALa, CeAyHoLero
N0 UCTEYEHUW TPEX MECALLEB C AaTbl NONAYYEHUA [eHepasbHbIM CEKpeTapem yBeAOMIEHNA.

4. 3anABneHue, caenaHHoe B COOTBETCTBUM C MOJIOXKEHUAMMW HACTOALLEN CTaTbM, paccmaTpUBaeTCA KaK
cAenaHHoe B COOTBETCTBUM C MYHKTOM 1 cTaTbu 56 KOHBEHUMN.

5. Noboe locyaapcTso, caenasluee 3asBieHWEe B COOTBETCTBUM C NMyHKTamu 1 uam 2 HacToAwein craTby,
MOXXET BNOCNEACTBUM B Nt060e BpemaA 3aABUTb NPUMEHUTENbHO K OLHOMN AW HECKONbKUM TEPPUTOPUAM,
YKa3aHHbIM B 3TOM 3aAB/IEHUM, YTO OHO MPU3HAET KoMMeTeHUMIO CyAa NPUHUMATB }Kanobbl OT GU3NYECKNX
/UL, HENPABUTENbCTBEHHbIX OPraHW3aLMit AK TPYNN YaCTHBIX JIULL, KaK 3TO NPeAyCcMOTPeHO cTaTbei 34
KoHBEHLMM, B OTHOWEHWUM cTaTbu 1 HacToAwero MpoTokona.

CTATbA 3

CootHowleHue ¢ KoHBeHuuen

focyfapcTBa-yyacTHUKM PaccMaTpMBaloT cTaTbk 1 1 2 HacToAwero MpOTOKoNa Kak AONONHUTE/IbHbIE CTaTbU K
KoHBeHLMM, 1 BCe NONOKeHUA KOHBEHLMU MPUMEHSAIOTCA COOTBETCTBEHHO.
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CTATbA 4

MopnucaHue u patudukaumna

HactoAawmit MpoToKoa OTKpbIT Ans nognucaHusa focygapcreamm — yieHamun Coseta EBponbl, nognucaswmmm
KoHBeHUMo. OH NoANexunT paTuduKaLmmn, NPUHATUIO AN yTBepKaeHUto. focyaapcTso — yneH Coseta EBponbl
He MOXeT paTUULMPOBaATb, MPUHATD UNU YTBEPAWUTb HacToAWMI MpoToKon 6e3 oaHOBPEMEHHON MW
npeglectsytoLlein patuoukauum KoHseHumnm. PaTudukaumoHHble rpamoTbl UAKM JOKYMEHTbI O MPUHATUM UK
YTBEPXKAEHWUM CAQOTCA Ha XpaHeHUe [eHepanbHOMyY cekpeTapto CoseTa EBponbl.

CTATbA 5

BctynneHue B cuny

1. HacToAwuit MpoToKon BCTynaeT B CUAy B NEPBbIN AeHb MecALa, CefyioLero no UCTeYeHnn Tpex Mecaues
C paTbl, Korga gecatb focypapcts — uneHoB Coseta EBpOMNbl BbIPasAT cBOe cornacue Ha 06s3aTeNbHOCTb
ANA HUX HacToALero NMpPOTOKONA B COOTBETCTBUM C NONOXKEHUAMM CTaTby 4.

2. [na no6oro focyaapcTBa-yuneHa, KOTOPOe BNOCAEACTBUM BbIPa3UT CBOE COracue Ha 06a3aTeNnbHOCTb ANa
Hero HacToAwero MpoToKosa, OH BCTyNaeT B CU/Y B MEPBbIA AeHb MeCcALA, CeAyIoLero no uctedeHnm
Tpex MecsLes € 4aTbl CAAYM HA XpaHeHUe PaTUGUKALMOHHOM rPamoTbl UAKM AOKYMEHTA O MPUHATUM UK
YTBEPKAEHUN.

CTATbA 6
DyHKUMUM Aeno3uTapus
leHepanbHbIl cekpeTapb CoBeTa EBponbl yBegomnseT Bce locyaapcTsa — uneHbl CoBeta EBponbi o:

a. KaAoM NOANUCaHuu;

b. cAaye Ha XpaHeHWe KaxAoh paTUOMKALMOHHON rPamoTbl UAU JOKYMEHTa O NPUHATUWU WU
yTBEPXKAEHUM;

c. Ka)XXAoW Aate BCTynAeHuUs HacToswero NMpoToKoAa B CUy B COOTBETCTBUM CO CTaTbAMM 2 1 5;

d. KaXX[A0M MHOM aKTe, yBeAOM/IEHUW W COOBLUEHNM, OTHOCALLEMCA K HacToswWwemy MpoToKony.

a. NMoboe 3anBneHNe, cAeNaHHOE HA OCHOBAHUM ABYX NPeAblAyLMX NMYHKTOB U Kacatoueeca ntoboit

YKa3aHHOW B HemM TeppuUTOpUM, MOXKeT BbiTb OTO3BAHO MAU M3MEHEHO NyTem yBeAOMJ/IEeHUA
leHepanbHoro cekpeTapsa Coseta EBponbl. OT3bIB MM U3MEHEHMWE BCTYNaeT B CU/Y B NepBbIi AeHb
MecALa, CeAyIoLero nNo UCTEYEHUU ABYX MECALEB C AaTbl NoMyYeHus feHepabHbIM cekpeTapem
yBeAOMNEHUA.

B yaocToBepeHMe Yero HuWMKenognucaslwuecs, AOKHbIM 06pa3omM Ha TO YNOJAHOMOYEHHble, noAnucanu
HacTosAwwi MpoTokon. CoseplueHo B Pume 4 Hoabps 2000 roaa Ha aHIIMIACKOM M GppaHLLy3CKOM A3blKax, Mpuyem
06a TeKCTa MMetoT OAMHAKOBYIO CUANY, B €4MHCTBEHHOM 3K3eMMNIApe, KOTOPbI XpaHuTca B apxuse CoseTa EBponbl.
leHepanbHbIl cekpeTapb CoBeTa EBpONbI HanpaBAAeT 3aBepPeHHYI0 KONKWIo Kaxaomy focyaapctsy —uneHy CoseTa
Esponbl.

CTATbA 7

CooTHolweHue ¢ KoHBeHUuuen

locypapcTBa-y4acTHUKKM paccmaTpusatoT ctatbk 1, 2, 3, 4, 5 1 6 HacTosALero MpoToKoNa Kak AONOAHUTENbHbIE
cTaTb K KOHBEHLMK, U BCe NONOKEHUA KOHBEHLMM NPUMEHAIOTCA COOTBETCTBEHHO.

CTATbA 8

Moanucaxue u patudukaums

Hacroawmii MpoToKkon oTKpbIT AnA noanucalusa focyaapctsamu — yneHamun Coseta EBponbl, nognucaswummm
KoHBeHUMto. OH NOANEKUT paTUGUKALUM, MPUHATUIO AN YTBEPXKAEHMIO. focyaapcTBo — yneH CoseTa EBponbl
He MOoXKeT paTMdULMpPoBaTb, NMPUHATL WU YTBEPAWUTL HacToAawwmi MpoTokon 6e3 npeplecTsyowen Uam
OZIHOBpPEeMeHHOM paTuduKkaummn KoHBeHUMNU. PaTudMKaLMOHHBIE TPAMOTbI UNKU JOKYMEHTbI O MPUHATUN UK
YTBEPXKAEHUM CAAOTCA Ha XpaHeHUe leHepanbHOMy cekpeTapto Coseta Esponbl.

CTATbA 9
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BctynneHue B cuny

1. HacToAwuit MpoToKon BCTynaeT B CUY B NePBblii AeHb MecALa, CIeAYIOLWEro no UcTeveHnun AByX Mecaues
c AaTbl, Korga cemb focyaapcTs — uneHos CoseTa EBPOMbI BbIPa3AT cBOE COrMacue Ha 06A3aTeNbHOCTb ANs
HuX MPOTOKONA B COOTBETCTBUM C NONOKEHUAMM CTATbM 8.

2. [na noboro focysapcTBa-yneHa, KOTOpoe BbIpasuT BNOC/IEACTBUU CBOe coriacue Ha 06A3aTeNbHOCTb
ANA Hero MpoToKoia, OH BCTYMaeT B CUAY B NepBblit AeHb MecAla, CIeAyIoLero no UcTedeHnn Apyx
MecALEB C AaTbl CAAYM UM Ha XpaHeHUe ero PaTUGUKALMOHHOM rPaMoThbl UAU LOKYMEHTA O MPUHATUK
VU YTBEPXKAEHUN.

CTATbA 10
DyHKUUKN feno3uTapua
leHepanbHbIlM cekpeTapb CoBeTa EBponbl yBegomnseT Bce locyaapcTsa — uieHbl CoBeTa EBponbi o:

a. KaXX,0M NoAnucaHuu;

b. cAaye Ha XpaHeHMe KaX4oW paTUMKALMOHHOMW rpamoTbl MAWM AOKYMEHTA O MPUHATUU UAKN
YyTBEPXKAEHUK;

C. KaXA0M AaTe BCTYNNeHWA HacToAwero [IpoToKoNa B CUANY B COOTBETCTBUM CO CTaTbAMMU 6 1 9;

d.  Ka[40M MHOM aKTe, yBeAOM/IEHUM MU 3aABNEHUMN, OTHOCALLEMCA K HacToAlemy MNpoTokony.
B yAOCTOBEpPEHME YEro HUMKEMNOAMUCABLUMECA, AO/KHbIM 06PAa3OM HA TO YNONHOMOYEHHbIE, NoANUCaNU
HacToAwWwMmi NpoToKo.
CosepuieHo B CTpacbypre 22 HoAbpa 1984 roaa Ha aHIIMICKOM M GPaHLLYy3CKOM A3bIKax, npuyem oba TekcTa
VMeIOT O4UHAKOBYIO CUNY, B €AMHCTBEHHOM 3K3eMNiApe, KOTOpbIid XpaHUTcA B apxuse CoseTta Esponbl.
leHepanbHbIi cekpeTapb CoBeTa EBponbl HaNpaBAsEeT 3aBEPEHHYIO KOMUIO Kaxaomy focyaapcTay — YieHy
Coseta EBponbl.
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MPOTOKO/ Ne 13

K KOHBEHUWW O 3AWLWTE MNPAB YEJIOBEKA M OCHOBHbIX
CBOBOJ, OTHOCUTE/IbHO OTMEHbI CMEPTHOW KA3HW B JIHOBbIX
OBCTOATE/IbCTBAX

BunbHtoc, 3.V.2002 1.

focypapctea — uneHbl CoseTa Esponbl, nognucasluimne HactoAwmidi Mpotokon, Byayun ybesxaeHbl, 4TO npaso
KaXKAoro YesoBeKa Ha XM3Hb ABNAETCA OCHOBOMO/IAralolei LIEHHOCTbIO B AeMOKpaTMyeckom oblectse, U 4To
OTMEHA CMEPTHOM Ka3HW ABNAETCA OCHOBHbIM YC/I0BUEM 3aLLMTbI 3TOTO NPaBa U NONHOTO NPU3HAHUA [OCTOMHCTBA,
NPUCYLLLErO KaxAOMYy YeNOBEKY; XKenas yCWUTb 3alMTy NpaBa Ha KW3Hb, rapaHTUpoBaHHOro KoHseHuuel o
3alMTe Npas YenoBeKa M OCHOBHbIX cBo60A, moanucaHHoM B Pume 4 Hoabpsa 1950 roga (panee umeryemon
,KoHBeHUuA"); oTmeuas, uto MpoTtokon N2 6 kK KOHBEHLMM, KacatoLLMincs OTMEHbI CMEPTHOM Ka3HW, MOANUCaHHbIN
B Ctpacbypre 28 anpens 1983 roga, He UCK/OYAET NPUMEHEHUA CMEPTHOM Ka3HW 3a AeWCTBUA, COBEPLUEHHbIE B
BOEHHOE BPeMA AU NPU HeU3BEXKHOM yrpo3e BOMHbI; NPEUCNONHEHHbIE PELIMMOCTU CAENATb MOCAEAHMIA War ¢
L,e/1blo OTMEHbI CMEPTHOM Ka3HM B /1106bIX 06CTOATENBCTBAX, COMNMACUNNCH O HUNKECIeAYOLEM:

CTATbA 1
OTMeHa CMepTHOM Ka3Hu
CmepTHaA KasHb OTMEHAETCA. HUKTO He MOXKET BbITb MPUrOBOPEH K CMEPTHOM Ka3HU UMW KasHEH.

CTATbA 2
3anpelleHue OTCTyNEHU OT BbINOAHEHUA 06A3aTenbCTB
OTCTYnNIeHMA OT NOIOXKEHMI HacToAwero MPoToKoia Ha OCHOBaHUM cTaTbk 15 KoHBEHUMM He JonycKatoTca.

CTATbA 3

3anpeuieHne oroBopok

OroBOpPKM B OTHOLIEHWUU NONOXKEHWUI HacToAwero MPoToKoNa Ha OCHOBaHWM cTaTbu 57 KOHBEHUUU He
[onycKaloTes.

CTATbA 4

TeppuTtopuanbHas chepa gelcTeus

1. JNio60oe MocyfapcTBO MOKET MPU NMOANMMCAHUN UK CAAYE HA XpaHeHUe cBoel paTUdMKaLMOHHOW rpaMmoTbl
WU [OKYMEHTA O MPUHATUU UK YTBEPKAEHUU YKasaTb TEPPUTOPUIO UAU TEPPUTOPUMU, K KOTOPLIM
npumeHsaeTca HacToAWwwMi NpoTokon.

2. NMo6oe focyaapcTBO MOXKET BMOCNEACTBUM B 10601 MOMEHT NyTem 3aABNEHWA, HaNPaBNEHHOTO Ha UMA
leHepasnbHoOro cekpetaps CoseTa EBponbI, pacnpoCcTpaHuTL AeicTBUE HacToswwero MpoTokona Ha ntobyto
APYTyio TEPPUTOPUIO, YKa3aHHYIO B 3asABAeHUN. B OTHOWeHWK 3Tol Tepputopun MpoToKon BCTynaet B
CUAY B NepBbIi AeHb MECALLA, CIeAYIOLLEro N0 UCTEYEHUM TPEX MECALLEB C AaTbl NOyYeHus feHepanbHbIM
ceKkpeTapem 3aaBieHus.

CTATbA 5

CootHoweHue ¢ KoHBeHuuei

focyAapcTBa-yyacTHUKM paccMaTpuBaloT cTaTbi 1 — 4 HacToAwero MPOToKoNa Kak AONONHUTE/IbHbIE CTaTbU K
KoHBeHUMK, 1 BCe NoNoKeHUA KOHBEHLMM MPUMEHAIOTCA COOTBETCTBEHHO.

CTATbA 6

Mopnucanue u patupukayma

Hactoawwit MpoTokon oTKpbIT Ana nognucanna locygapcteamu — yneHamm Coseta EBponbl, nognucaslinmm
KoHBeHUMo. OH NOANENKUT paTUdUKALLUM, NPUHATUIO UK yTBEPKAEHUIO. focyaapcTso — yneH Coseta EBponbl
He MoXeT paTuduuMpoBaTb, MPUHATL UAW YTBEPAUTb HACTOAWMIA MpoToKkon 6e3 ofHOBPEeMEHHOWN uan
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npeaLwecTsyowwei patnomkaumm KoHseHUMU. PaTUGUKALMOHHbIE rPaMOoTbl UAKM SOKYMEHTbI O NPUHATAN UK
YTBEPXKAEHUM CAAOTCA Ha XpaHeHUe leHepanbHOMY cekpeTapto CoeTta EBponbl.

CTATbA 7

BcTtynneHue B cuny

1. HacToAwwumit NpoToKoA BCTynaeT B CUAY B NepBblii AeHb MecALL, CIeAyIoLEero No UCTEYEHNN Tpex MecALes
C AaThl, Koraa AecaTb focyaapcTs — uneHoB CoseTa EBPOMbI BbIPA3AT cBOE cornacue Ha 06A3aTeNbHOCTb
ANA HUX HacToAwero NMPOTOKONA B COOTBETCTBMM C NONOXKEHWUAMM CTaTbM 6.

2. Lnsa no6oro focyaapcTsa-yaeHa, KOTOPOe BNOCAEACTBUM BbIPa3uT CBOE COracue Ha 06s3aTenbHOCTb Ans
Hero HacToAwero MpoToKoia, OH BCTyNaeT B CU/Y B MEPBbIA AeHb MecALa, CeAyIoLero no ucTedeHnun
Tpex MecsALes C 4aTbl CAAYM HA XpaHeHUe PaTUGUKALMOHHOM rPamoTbl UAM AOKYMEHTA O MPUHATUM UK
YTBEPKAEHUM.

CTATbA 8
DyYHKUUKN feno3uTapua
leHepanbHbIl cekpeTapb CoBeTa EBponbl yBegomnseT Bce locyaapcTsa — uneHbl CoBeTa EBponbi o:

a. Ka)AOM NOANUCAHUY;

b. CAAyYe Ha XpaHeHWe KaAoh paTUOMKALMOHHON rPamoTbl UAM AOKYMEHTa O NPUHATUM WU
YTBEPKAEHUM;

c. KaXzoW AaTte BCTYN/IE€HWUA HAacToALero MpoTOKoNa B CUAY B COOTBETCTBUM CO CTaTbAMU 4 1 7;

d. Ka)AOM VHOM AeWCTBUM, YBEAOMIEHUU UM COOBLLEHNM, OTHOCALLEMCA K HacToALemMy MpoTokony.

B ypocTOBepeHMe Yero HUKEenoAmnucaslimnecs, AOMKHbIM 06pa3oM Ha TO YNOJHOMOYEHHbIE, NOANUCANN
HacToAwwmi MpoTokon.

CoseplueHo B BunbHioce 3 mas 2002 rofa Ha aHIMNCKOM M GPaHLLy3CKOM A3bIKax, Npuyem 0ba TekcTa UmetoT
OZMHAKOBYIO CWAY, B eJMHCTBEHHOM 3K3eMMNAAPe, KOTOPbIW XpaHWUTCA B apxuse CoseTa EBponbl. feHepanbHblit
cekpeTapb CoseTa EBponbl HanpaBaAeT 3aBepeHHYI0 Konuio Kaxaomy lfocygapcTtsy —yneHy Coseta Esponbl.

Coserta EBponbl.
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PROTOCOL TO THE CONVENTION FOR THE PROTECTION OF HUMAN
RIGHTS AND FUNDAMENTAL FREEDOMS

Paris, 20.11.1952

THE GOVERNMENTS SIGNATORY HERETO, being members of the Council of Europe,

Being resolved to take steps to ensure the collective enforcement of certain rights and freedoms other than those
already included in Section | of the Convention for the Protection of Human Rights and Fundamental Freedoms
signed at Rome on 4 November 1950 (hereinafter referred to as “the Convention”),

Have agreed as follows:

ARTICLE 1

Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of
his possessions except in the public interest and subject to the conditions provided for by law and by the general
principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it
deems necessary to control the use of property in accordance with the general interest or to secure the payment
of taxes or other contributions or penalties.

ARTICLE 2

Right to education

No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to
education and to teaching, the State shall respect the right of parents to ensure such education and teaching in
conformity with their own religious and philosophical convictions.

ARTICLE 3

Right to free elections

The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the opinion of the people in the choice of the legislature.

ARTICLE 4

Territorial application

Any High Contracting Party may at the time of signature or ratification or at any time thereafter communicate to
the Secretary General of the Council of Europe a declaration stating the extent to which it undertakes that the
provisions of the present Protocol shall apply to such of the territories for the international relations of which it
is responsible as are named therein.

Any High Contracting Party which has communicated a declaration in virtue of the preceding paragraph may from
time to time communicate a further declaration modifying the terms of any former declaration or terminating
the application of the provisions of this Protocol in respect of any territory.

A declaration made in accordance with this Article shall be deemed to have been made in accordance with
paragraph 1 of Article 56 of the Convention.

ARTICLE 5

Relationship to the Convention

As between the High Contracting Parties the provisions of Articles 1, 2, 3 and 4 of this Protocol shall be regarded
as additional Articles to the Convention and all the provisions of the Convention shall apply accordingly.
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ARTICLE 6

Signature and ratification

This Protocol shall be open for signature by the members of the Council of Europe, who are the signatories of
the Convention; it shall be ratified at the same time as or after the ratification of the Convention. It shall enter
into force after the deposit of ten instruments of ratification. As regards any signatory ratifying subsequently, the
Protocol shall enter into force at the date of the deposit of its instrument of ratification.

The instruments of ratification shall be deposited with the Secretary General of the Council of Europe, who will
notify all members of the names of those who have ratified.

DONE AT PARIS ON THE 20TH DAY OF MARCH 1952, in English and French, both texts being equally authentic, in
a single copy which shall remain deposited in the archives of the Council of Europe. The Secretary General shall
transmit certified copies to each of the signatory governments.
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ETOEE AN CTRT TN EECHTE
CA M TR Tl DV T L Pkl

RULES OF COURT

1July 2014
Registry of the Court
Strasbourg

OLRCE OF RECR

Iwatn o rnmn

THE EUROPEAN COURT OF HUMAN RIGHTS,
Having regard to the Convention for the Protection of Human Rights and Fundamental Freedoms and the Protocols
thereto,

Makes the present Rules:

Rule 1'- Definitions
For the purposes of these Rules unless the context otherwise requires:

1.

the term “Convention” means the Convention for the Protection of Human Rights and Fundamental Freedoms
and the Protocols thereto;

the expression “plenary Court” means the European Court of Human Rights sitting in plenary session;

the expression “Grand Chamber” means the Grand Chamber of seventeen judges constituted in pursuance of
Article 26 § 1 of the Convention;

the term “Section” means a Chamber set up by the plenary Court for a fixed period in pursuance of Article 25
(b) of the Convention and the expression “President of the Section” means the judge elected by the plenary
Court in pursuance of Article 25 (c) of the Convention as President of such a Section;

the term “Chamber” means any Chamber of seven judges constituted in pursuance of Article 26 § 1 of
the Convention and the expression “President of the Chamber” means the judge presiding over such
a “Chamber”;

the term “Committee” means a Committee of three judges set up in pursuance of Article 26 § 1 of the

Convention and the expression “President of the Committee” means the judge presiding over such
a “Committee”;

1

As amended by the Court on 7 July 2003 and 13 November 2006.
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the expression “single-judge formation” means a single judge sitting in accordance with Article 26 § 1
of the Convention;

the term “Court” means either the plenary Court, the Grand Chamber, a Section, a Chamber, a Committee, a
single judge or the panel of five judges referred to in Article 43 § 2 of the Convention;

the expression “ad hoc judge” means any person chosen in pursuance of Article 26 § 4 of the Convention and
in accordance with Rule 29 to sit as a member of the Grand Chamber or as a member of a Chamber;

the terms “judge” and “judges” mean the judges elected by the Parliamentary Assembly of the Council of
Europe or ad hoc judges;

the expression “Judge Rapporteur” means a judge appointed to carry out the tasks provided for in Rules 48
and 49;

the term “non-judicial rapporteur” means a member of the Registry charged with assisting the single-judge
formations provided for in Article 24 § 2 of the Convention;

the term “delegate” means a judge who has been appointed to a delegation by the Chamber and the expres-
sion “head of the delegation” means the delegate appointed by the Chamber to lead its delegation;

the term “delegation” means a body composed of delegates, Registry members and any other person appoint-
ed by the Chamber to assist the delegation;

the term “Registrar” denotes the Registrar of the Court or the Registrar of a Section according to the context;
the terms “party” and “parties” mean

a. the applicant or respondent Contracting Parties;

b. the applicant (the person, non-governmental organisation or group of individuals) that lodged a comp-
laint under Article 34 of the Convention; (q) the expression “third party” means any Contracting Party
or any person concerned or the Council of Europe Commissioner for Human Rights who, as provided for
in Article 36 §§ 1, 2 and 3 of the Convention, has exercised the right to submit written comments and
take part in a hearing, or has been invited to do so; (r) the terms “hearing” and “hearings” mean oral
proceedings held on the admissibility and/or merits of an application or in connection with a request for
revision or an advisory opinion, a request for interpretation by a party or by the Committee of Ministers,
or a question whether there has been a failure to fulfil an obligation which may be referred to the Court
by virtue of Article 46 § 4 of the Convention; (s) the expression “Committee of Ministers” means the
Committee of Ministers of the Council of Europe; (t) the terms “former Court” and “Commission” mean
respectively the European Court and European Commission of Human Rights set up under former Article
19 of the Convention.

TITLE | — ORGANISATION AND WORKING OF THE COURT
CHAPTER | - JUDGES
Rule 22 - Calculation of term of office

1. Where the seat is vacant on the date of the judge’s election, or where the election takes place less than three
months before the seat becomes vacant, the term of office shall begin as from the date of taking up office
which shall be no later than three months after the date of election.

2. Where the judge’s election takes place more than three months before the seat becomes vacant, the term of
office shall begin on the date on which the seat becomes vacant.

3. In accordance with Article 23 § 3 of the Convention, an elected judge shall hold office until a successor has
taken the oath or made the declaration provided for in Rule 3.

2 As amended by the Court on 13 November 2006 and 2 April 2012.
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Rule 3 — Oath or solemn declaration

1. Before taking up office, each elected judge shall, at the first sitting of the plenary Court at which the judge is
present or, in case of need, before the President of the Court, take the following oath or make the following
solemn declaration:

“I swear” — or “I solemnly declare” — “that | will exercise my functions as a judge honourably, independently
and impartially and that | will keep secret all deliberations.”

2. This act shall be recorded in minutes.

Rule 4 — Incompatible activities

1. Inaccordance with Article 21 § 3 of the Convention, the judges shall not during their term of office engage in
any political or administrative activity or any professional activity which is incompatible with their indepen-
dence or impartiality or with the demands of a full-time office. Each judge shall declare to the President of the
Court any additional activity. In the event of a disagreement between the President and the judge concerned,
any question arising shall be decided by the plenary Court.

2. Aformer judge shall not represent a party or third party in any capacity in proceedings before the Court relat-
ing to an application lodged before the date on which he or she ceased to hold office. As regards applications
lodged subsequently, a former judge may not represent a party or third party in any capacity in proceedings
before the Court until a period of two years from the date on which he or she ceased to hold office has elapsed.

Rule 5° - Precedence
1. Elected judges shall take precedence after the President and Vice-Presidents of the Court and the Presidents
of the Sections, according to the date of their taking up office in accordance with Rule 2 §§ 1 and 2.

2. Vice-Presidents of the Court elected to office on the same date shall take precedence according to the length
of time they have served as judges. If the length of time they have served as judges is the same, they shall take
precedence according to age. The same rule shall apply to Presidents of Sections.

3. Judges who have served the same length of time shall take precedence according to age.

4. Ad hoc judges shall take precedence after the elected judges according to age.

Rule 6 — Resignation

Resignation of a judge shall be notified to the President of the Court, who shall transmit it to the Secretary
General of the Council of Europe. Subject to the provisions of Rules 24 & 4 in fine and 26 § 3, resignation shall
constitute vacation of office.

Rule 7 - Dismissal from office

No judge may be dismissed from his or her office unless the other judges, meeting in plenary session, decide by
a majority of two-thirds of the elected judges in office that he or she has ceased to fulfil the required conditions.
He or she must first be heard by the plenary Court. Any judge may set in motion the procedure for dismissal
from office.

CHAPTER II°— PRESIDENCY OF THE COURT AND THE ROLE OF THE BUREAU

Rule 8° - Election of the President and Vice-Presidents of the Court and the Presidents

and Vice-Presidents of the Sections

1. The plenary Court shall elect its President, two Vice-Presidents and the Presidents of the Sections for a period
of three years, provided that such period shall not exceed the duration of their terms of office as judges.

2. Each Section shall likewise elect for a period of three years a Vice-President, who shall replace the President
of the Section if the latter is unable to carry out his or her duties.

As amended by the Court on 29 March 2010.

As amended by the Court on 14 May 2007.

As amended by the Court on 7 July 2003.

As amended by the Court on 7 November 2005, 20 February 2012, 14 January 2013 and 14 April 2014.
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A judge elected in accordance with paragraphs 1 or 2 above may be re-elected but only once to the same
level of office. This limitation on the number of terms of office shall not prevent a judge holding an office as
described above on the date of the entry into forceof the present amendment to Rule 8 from being re-elected
once to the same level of office.

The Presidents and Vice-Presidents shall continue to hold office until the election of their successors.

The elections referred to in paragraph 1 of this Rule shall be by secret ballot. Only the elected judges who are
present shall take part. If no candidate receives an absolute majority of the votes cast, an additional round or
rounds shall take place until one candidate has achieved an absolute majority. After each round, any candidate
receiving fewer than five votes shall be eliminated; and if more than two candidates have received five votes
or more, the one who has received the least number of votes shall also be eliminated. If there is more than
one candidate in this position, only the candidate who is lowest in the order of precedence in accordance with
Rule 5 shall be eliminated. In the event of a tie between two candidates in the final round, preference shall be
given to the judge having precedence in accordance with Rule 5.

The rules set out in the preceding paragraph shall apply to the elections referred to in paragraph 2 of this
Rule. However, where more than one round of voting is required until one candidate has achieved an ab-
solute majority, only the candidate who has received the least number of votes shall be eliminated after
each round.

Rule 9 - Functions of the President of the Court

1.

The President of the Court shall direct the work and administration of the Court. The President shall represent
the Court and, in particular, be responsible for its relations with the authorities of the Council of Europe.

The President shall preside at plenary meetings of the Court, meetings of the Grand Chamber and meetings
of the panel of five judges.

The President shall not take part in the consideration of cases being heard by Chambers except where he or
she is the judge elected in respect of a Contracting Party concerned.

Rule 9a - Role of the Bureau

1.

a. The Court shall have a Bureau, composed of the President of the Court, the Vice-Presidents of the Court
and the Section Presidents. Where a Vice-President or a Section President is unable to attend a Bureau
meeting, he or she shall be replaced by the Section Vice-President or, failing that, by the next most senior
member of the Section according to the order of precedence established in Rule 5.

d. The Bureau may request the attendance of any other member of the Court or any other person whose
presence it considers necessary.

The Bureau shall be assisted by the Registrar and the Deputy Registrars.

The Bureau’s task shall be to assist the President in carrying out his or her function in directing the work and
administration of the Court. To this end the President may submit to the Bureau any administrative or extra-ju-
dicial matter which falls within his or her competence.

The Bureau shall also facilitate coordination between the Court’s Sections.

The President may consult the Bureau before issuing practice directions under Rule 32 and before approving
general instructions drawn up by the Registrar under Rule 17 § 4.

The Bureau may report on any matter to the Plenary. It may also make proposals to the Plenary.

A record shall be kept of the Bureau’s meetings and distributed to the Judges in both the Court’s official
languages. The secretary to the Bureau shall be designated by the Registrar in agreement with the President.

Rule 10 - Functions of the Vice-Presidents of the Court

The Vice-Presidents of the Court shall assist the President of the Court. They shall take the place of the President
if the latter is unable to carry out his or her duties or the office of President is vacant, or at the request of the
President. They shall also act as Presidents of Sections.

7

Inserted by the Court on 7 July 2003.
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Rule 11 - Replacement of the President and the Vice-Presidents of the Court

If the President and the Vice-Presidents of the Court are at the same time unable to carry out their duties or if
their offices are at the same time vacant, the office of President of the Court shall be assumed by a President of
a Section or, if none is available, by another elected judge, in accordance with the order of precedence provided
for in Rule 5.

Rule 12%- Presidency of Sections and Chambers

The Presidents of the Sections shall preside at the sittings of the Section and Chambers of which they are members
and shall direct the Sections’ work. The Vice-Presidents of the Sections shall take their place if they are unable
to carry out their duties or if the office of President of the Section concerned is vacant, or at the request of the
President of the Section. Failing that, the judges of the Section and the Chambers shall take their place, in the
order of precedence provided for in Rule 5.

Rule 13° — Inability to preside

Judges of the Court may not preside in cases in which the Contracting Party of which they are nationals or in
respect of which they were elected is a party, or in cases where they sit as a judge appointed by virtue of Rule
29§ 1 (a)orRule 30§ 1.

Rule 14 - Balanced representation of the sexes
In relation to the making of appointments governed by this and the following chapter of the present Rules, the
Court shall pursue a policy aimed at securing a balanced representation of the sexes.

CHAPTER Il - THE REGISTRY
Rule 15 — Election of the Registrar

1. The plenary Court shall elect its Registrar. The candidates shall be of high moral character and must possess
the legal, managerial and linguistic knowledge and experience necessary to carry out the functions attaching
to the post.

2. The Registrar shall be elected for a term of five years and may be re-elected. The Registrar may not be dis-
missed from office, unless the judges, meeting in plenary session, decide by a majority of two-thirds of the
elected judges in office that the person concerned has ceased to fulfil the required conditions. He or she must
first be heard by the plenary Court. Any judge may set in motion the procedure for dismissal from office.

3. The elections referred to in this Rule shall be by secret ballot; only the elected judges who are present shall
take part. If no candidate receives an absolute majority of the votes cast, an additional round or rounds of
voting shall take place until one candidate has achieved an absolute majority. After each round, any candidate
receiving fewer than five votes shall be eliminated; and if more than two candidates have received five votes
or more, the one who has received the least number of votes shall also be eliminated. In the event of a tie in
an additional round of voting, preference shall be given, firstly, to the female candidate, if any, and, secondly,
to the older candidate.

4. Before taking up office, the Registrar shall take the following oath or make the following solemn declaration
before the plenary Court or, if need be, before the President of the Court:

“I swear” — or “I solemnly declare” — “that | will exercise loyally, discreetly and conscientiously the functions
conferred upon me as Registrar of the European Court of Human Rights.”

This act shall be recorded in minutes.

8 As amended by the Court on 17 June and 8 July 2002.
9 As amended by the Court on 4 July 2005.
10 As amended by the Court on 14 April 2014.
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Rule 16" - Election of the Deputy Registrars

1.

The plenary Court shall also elect one or more Deputy Registrars on the conditions and in the manner and for
the term prescribed in the preceding Rule. The procedure for dismissal from office provided for in respect of
the Registrar shall likewise apply. The Court shall first consult the Registrar in both these matters.

Before taking up office, a Deputy Registrar shall take an oath or make a solemn declaration before the plenary
Court or, if need be, before the President of the Court, in terms similar to those prescribed in respect of the
Registrar. This act shall be recorded in minutes.

Rule 17 - Functions of the Registrar

1.

The Registrar shall assist the Court in the performance of its functions and shall be responsible for the organi-
sation and activities of the Registry under the authority of the President of the Court.

The Registrar shall have the custody of the archives of the Court and shall be the channel for all communi-
cations and notifications made by, or addressed to, the Court in connection with the cases brought or to be
brought before it.

The Registrar shall, subject to the duty of discretion attaching to this office, reply to requests for information
concerning the work of the Court, in particular to enquiries from the press.

General instructions drawn up by the Registrar, and approved by the President of the Court, shall regulate the
working of the Registry.

Rule 182 — Organisation of the Registry

1.

The Registry shall consist of Section Registries equal to the number of Sections set up by the Court and of the
departments necessary to provide the legal and administrative services required by the Court.

The Section Registrar shall assist the Section in the performance of its functions and may be assisted by a
Deputy Section Registrar.

The officials of the Registry shall be appointed by the Registrar under the authority of the President of the
Court. The appointment of the Registrar and Deputy Registrars shall be governed by Rules 15 and 16 above.

Rule 18a®*— Non-judicial rapporteurs

1.

When sitting in a single-judge formation, the Court shall be assisted by non-judicial rapporteurs who shall
function under the authority of the President of the Court. They shall form part of the Court’s Registry.

The non-judicial rapporteurs shall be appointed by the President of the Court on a proposal by the Registrar.
Section Registrars and Deputy Section Registrars, as referred to in Rule 18 § 2, shall act ex officio as non-judicial
rapporteurs.

Rule 18b** - Jurisconsult

For the purposes of ensuring the quality and consistency of its case-law, the Court shall be assisted by a
Jurisconsult. He or she shall be a member of the Registry. The Jurisconsult shall provide opinions and information,
in particular to the judicial formations and the members of the Court.

CHAPTER IV — THE WORKING OF THE COURT
RULE 19 — SEAT OF THE COURT

1. The seat of the Court shall be at the seat of the Council of Europe at Strasbourg. The Court may, however, if it
considers it expedient, perform its functions elsewhere in the territories of the member States of the Council
of Europe.

2. The Court may decide, at any stage of the examination of an application, that it is necessary that an investiga-
tion or any other function be carried out elsewhere by it or one or more of its members.

11  Asamended by the Court on 14 April 2014.

12 Asamended by the Court on 13 November 2006 and 2 April 2012.

13 Inserted by the Court on 13 November 2006 and amended on 14 January 2013.

14  Inserted by the Court on 23 June 2014.
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Rule 20 - Sessions of the plenary Court

1.

The plenary sessions of the Court shall be convened by the President of the Court whenever the performance
of its functions under the Convention and under these Rules so requires. The President of the Court shall
convene a plenary session if at least one-third of the members of the Court so request, and in any event once
a year to consider administrative matters.

The quorum of the plenary Court shall be two-thirds of the elected judges in office. 3. If there is no quorum,
the President shall adjourn the sitting.

Rule 21 - Other sessions of the Court

1.

The Grand Chamber, the Chambers and the Committees shall sit full time. On a proposal by the President,
however, the Court shall fix session periods each year.

Outside those periods the Grand Chamber and the Chambers shall be convened by their Presidents in cases
of urgency.

Rule 22 - Deliberations

1.
2.

The Court shall deliberate in private. Its deliberations shall remain secret.

Only the judges shall take part in the deliberations. The Registrar or the designated substitute, as well as such
other officials of the Registry and interpreters whose assistance is deemed necessary, shall be present. No
other person may be admitted except by special decision of the Court.

Before a vote is taken on any matter in the Court, the President may request the judges to state their opinions
on it.

Rule 23 - Votes

1.

4.

The decisions of the Court shall be taken by a majority of the judges present. In the event of a tie, a fresh vote
shall be taken and, if there is still a tie, the President shall have a casting vote. This paragraph shall apply unless
otherwise provided for in these Rules.

The decisions and judgments of the Grand Chamber and the Chambers shall be adopted by a majority of the
sitting judges. Abstentions shall not be allowed in final votes on the admissibility and merits of cases.

As a general rule, votes shall be taken by a show of hands. The President may take a roll-call vote, in reverse
order of precedence.

Any matter that is to be voted upon shall be formulated in precise terms.

Rule 23a% — Decision by tacit agreement
Where it is necessary for the Court to decide a point of procedure or any other question other than at a scheduled

meeting of the Court, the President may direct that a draft decision be circulated among the judges and that a

deadline be set for their comments on the draft. In the absence of any objection from a judge, the proposal shall
be deemed to have been adopted at the expiry of the deadline.

CHAPTER V- THE COMPOSITION OF THE COURT
Rule 24%¢ — Composition of the Grand Chamber

1.
2.

The Grand Chamber shall be composed of seventeen judges and at least three substitute judges.

a. The Grand Chamber shall include the President and the Vice-Presidents of the Court and the Presidents
of the Sections. Any Vice-President of the Court or President of a Section who is unable to sit as a
member of the Grand Chamber shall be replaced by the Vice-President of the relevant Section.

b. The judge elected in respect of the Contracting Party concerned or, where appropriate, the judge designa-
ted by virtue of Rule 29 or Rule 30 shall sit as an ex officio member of the Grand Chamber in accordance
with Article 26 §§ 4 and 5 of the Convention.

15
16

Inserted by the Court on 13 December 2004.
As amended by the Court on 8 December 2000, 13 December 2004, 4 July and 7 November 2005, 29 May
and 13 November 2006 and 6 May 2013.
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In cases referred to the Grand Chamber under Article 30 of the Convention, the Grand Chamber shall also
include the members of the Chamber which relinquished jurisdiction.

In cases referred to it under Article 43 of the Convention, the Grand Chamber shall not include any judge
who sat in the Chamber which rendered the judgment in the case so referred, with the exception of the
President of that Chamber and the judge who sat in respect of the State Party concerned, or any judge
who sat in the Chamber or Chambers which ruled on the admissibility of the application.

The judges and substitute judges who are to complete the Grand Chamber in each case referred to it
shall be designated from among the remaining judges by a drawing of lots by the President of the Court
in the presence of the Registrar. The modalities for the drawing of lots shall be laid down by the Plenary
Court, having due regard to the need for a geographically balanced composition reflecting the different
legal systems among the Contracting Parties.

In examining a request for an advisory opinion under Article 47 of the Convention, the Grand Chamber
shall be constituted in accordance with the provisions of paragraph 2 (a) and (e) of this Rule.

In examining a request under Article 46 § 4 of the Convention, the Grand Chamber shall include, in
addition to the judges referred to in paragraph 2 (a) and (b) of this Rule, the members of the Chamber
or Committee which rendered the judgment in the case concerned. If the judgment was rendered by
a Grand Chamber, the Grand Chamber shall be constituted as the original Grand Chamber. In all cases,
including those where it is not possible to reconstitute the original Grand Chamber, the judges and subs-
titute judges who are to complete the Grand Chamber shall be designated in accordance with paragraph
2 (e) of this Rule.

3. If any judges are prevented from sitting, they shall be replaced by the substitute judges in the order in which
the latter were selected under paragraph 2 (e) of this Rule.

4. The judges and substitute judges designated in accordance with the above provisions shall continue to
sit in the Grand Chamber for the consideration of the case until the proceedings have been completed.
Even after the end of their terms of office, they shall continue to deal with the case if they have partici-
pated in the consideration of the merits. These provisions shall also apply to proceedings relating to
advisory opinions.

5. a.
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The panel of five judges of the Grand Chamber called upon to consider a request submitted under
Article 43 of the Convention shall be composed of

the President of the Court. If the President of the Court is prevented from sitting, he or she shall be
replaced by the Vice-President of the Court taking precedence;

two Presidents of Sections designated by rotation. If the Presidents of the Sections so designated are
prevented from sitting, they shall be replaced by the Vice-Presidents of their Sections;

two judges designated by rotation from among the judges elected by the remaining Sections to sit on the
panel for a period of six months;

at least two substitute judges designated in rotation from among the judges elected by the Sections to
serve on the panel for a period of six months.

When considering a referral request, the panel shall not include any judge who took part in the conside-
ration of the admissibility or merits of the case in question.

No judge elected in respect of, or who is a national of, a Contracting Party concerned by a referral request
may be a member of the panel when it examines that request. An elected judge appointed pursuant to
Rules 29 or 30 shall likewise be excluded from consideration of any such request.

Any member of the panel unable to sit, for the reasons set out in (b) or (c) shall be replaced by a subs-
titute judge designated in rotation from among the judges elected by the Sections to serve on the panel
for a period of six months.
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Rule 25 - Setting-up of Sections

1.

5.

The Chambers provided for in Article 25 (b) of the Convention (referred to in these Rules as “Sections”) shall
be set up by the plenary Court, on a proposal by its President, for a period of three years with effect from
the election of the presidential office-holders of the Court under Rule 8. There shall be at least four Sections.

Each judge shall be a member of a Section. The composition of the Sections shall be geographically and gender
balanced and shall reflect the different legal systems among the Contracting Parties.

Where a judge ceases to be a member of the Court before the expiry of the period for which the Section
has been constituted, the judge’s place in the Section shall be taken by his or her successor as a member of
the Court.

The President of the Court may exceptionally make modifications to the composition of the Sections if cir-
cumstances so require.

On a proposal by the President, the plenary Court may constitute an additional Section.

Rule 26" — Constitution of Chambers

1.

The Chambers of seven judges provided for in Article 26 § 1 of the Convention for the consideration of cases

brought before the Court shall be constituted from the Sections as follows.

a. Subject to paragraph 2 of this Rule and to Rule 28 § 4, last sentence, the Chamber shall in each case include
the President of the Section and the judge elected in respect of any Contracting Party concerned. If the
latter judge is not a member of the Section to which the application has been assigned under Rules 51
or 52, he or she shall sit as an ex officio member of the Chamber in 1.

b. The other members of the Chamber shall be designated by the President of the Section in rotation from
among the members of the relevant Section.

c. The members of the Section who are not so designated shall sit in the case as substitute judges.

The judge elected in respect of any Contracting Party concerned or, where appropriate, another elected judge
or ad hoc judge appointed in accordance with Rules 29 and 30 may be dispensed by the President of the
Chamber from attending meetings devoted to preparatory or procedural matters. For the purposes of such
meetings the first substitute judge shall sit.

Even after the end of their terms of office, judges shall continue to deal with cases in which they have partici-
pated in the consideration of the merits.

Rule 27**- Committees

1.

4.

Committees composed of three judges belonging to the same Section shall be set up under Article 26 § 1 of
the Convention. After consulting the Presidents of the Sections, the President of the Court shall decide on the
number of Committees to be set up.

The Committees shall be constituted for a period of twelve months by rotation among the members of each
Section, excepting the President of the Section.

The judges of the Section, including the President of the Section, who are not members of a Committee may,
as appropriate, be called upon to sit. They may also be called upon to take the place of members who are
unable to sit.

The President of the Committee shall be the member having precedence in the Section.

Rule 27a% - Single-judge formation

1. Asingle-judge formation shall be introduced in pursuance of Article 26 § 1 of the Convention. After consulting
the Bureau, the President of the Court shall decide on the number of single judges to be appointed and shall
appoint them. The President shall draw up in advance the list of Contracting Parties in respect of which each
judge shall examine applications throughout the period for which that judge is appointed to sit as a single
judge.

17  As amended by the Court on 17 June and 8 July 2002 and 6 May 2013.

18 As amended by the Court on 13 November 2006 and 16 November 2009.

19 Inserted by the Court on 13 November 2006 and amended on 14 January 2013.
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2. The following shall also sit as single judges
a. the Presidents of the Sections when exercising their competences under Rule 54 §§ 2 (b) and 3;

b. Vice-Presidents of Sections appointed to decide on requests for interim measures in accordance with
Rule 39 § 4.

3. Single judges shall be appointed for a period of twelve months. They shall continue to carry out their other
duties within the Sections of which they are members in accordance with Rule 25 § 2.

4. Pursuant to Article 24 § 2 of the Convention, when deciding, each single judge shall be assisted by a non-ju-
dicial rapporteur.

Rule 28% — Inability to sit, withdrawal or exemption
1. Any judge who is prevented from taking part in sittings which he or she has been called upon to attend shall,
as soon as possible, give notice to the President of the Chamber.
2. Ajudge may not take part in the consideration of any case if
a. heorshe has a personal interest in the case, including a spousal, parental or other close family, personal
or professional relationship, or a subordinate relationship, with any of the parties;

b. he or she has previously acted in the case, whether as the Agent, advocate or adviser of a party or of a
person having an interest in the case, or as a member of another national or international tribunal or
commission of inquiry, or in any other capacity;

c. he or she, being an ad hoc judge or a former elected judge continuing to sit by virtue of Rule 26 § 3,
engages in any political or administrative activity or any professional activity which is incompatible with
his or her independence or impartiality;

d. he orshe has expressed opinions publicly, through the communications media, in writing, through his or
her public actions or otherwise, that are objectively capable of adversely affecting his or her impartiality;

e. forany other reason, his or her independence or impartiality may legitimately be called into doubt.

3. Ifajudge withdraws for one of the said reasons, he or she shall notify the President of the Chamber, who shall
exempt the judge from sitting.

4. In the event of any doubt on the part of the judge concerned or the President as to the existence of one of
the grounds referred to in paragraph 2 of this Rule, that issue shall be decided by the Chamber. After hearing
the views of the judge concerned, the Chamber shall deliberate and vote, without that judge being present.
For the purposes of the Chamber’s deliberations and vote on this issue, he or she shall be replaced by the
first substitute judge in the Chamber. The same shall apply if the judge sits in respect of any Contracting Party
concerned in accordance with Rules 29 and 30.

5. The provisions above shall apply also to a judge’s acting as a single judge or participation in a Committee, save
that the notice required under paragraphs 1 or 3 of this Rule shall be given to the President of the Section.

Rule 29% - Ad hoc judges

1. a. Ifthejudge elected in respect of a Contracting Party concerned is unable to sit in the Chamber, withdraws,
or is exempted, or if there is none, the President of the Court shall choose an ad hoc judge, who is eligible
to take part in the consideration of the case in accordance with Rule 28, from a list submitted in advance
by the Contracting Party containing the names of three to five persons whom the Contracting Party
has designated as eligible to serve as ad hoc judges for a renewable period of two years and as satisfying
the conditions set out in paragraph 1 (c) of this Rule.
The list shall include both sexes and shall be accompanied by biographical details of the persons whose
names appear on the list. The persons whose names appear on the list may not represent a party or a
third party in any capacity in proceedings before the Court.

20 As amended by the Court on 17 June and 8 July 2002, 13 December 2004, 13 November 2006 and 6 May
2013.
21 Asamended by the Court on 17 June and 8 July 2002, 13 November 2006, 29 March 2010 and 6 May 2013.
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b. The procedure set out in paragraph 1 (a) of this Rule shall apply if the person so appointed is unable to
sit or withdraws.

c. An ad hoc judge shall possess the qualifications required by Article 21 § 1 of the Convention and must
be in a position to meet the demands of availability and attendance provided for in paragraph 5 of this
Rule. For the duration of their appointment, an ad hoc judge shall not represent any party or third party
in any capacity in proceedings before the Court.

The President of the Court shall appoint another elected judge to sit as an ad hoc judge where
a. atthe time of notice being given of the application under Rule 54 § 2

b. the Contracting Party concerned has not supplied the Registrar with a list as described in paragraph 1
(a) of this Rule, or

c. the President of the Court finds that less than three of the persons indicated in the list satisfy the condi-
tions laid down in paragraph 1 (c) of this Rule.

The President of the Court may decide not to appoint an ad hoc judge pursuant to paragraph 1 (a) or 2 of this
Rule until notice of the application is given to the Contracting Party under Rule 54 § 2 (b). Pending the decision
of the President of the Court, the first substitute judge shall sit.

An ad hoc judge shall, at the beginning of the first sitting held to consider the case after the judge has been
appointed, take the oath or make the solemn declaration provided for in Rule 3. This act shall be recorded in
minutes.

Ad hoc judges are required to make themselves available to the Court and, subject to Rule 26 § 2, to attend
the meetings of the Chamber.

Rule 30% — Common interest

1.

If two or more applicant or respondent Contracting Parties have a common interest, the President of the
Chamber may invite them to agree to appoint a single judge elected in respect of one of the Contracting
Parties concerned as common-interest judge who will be called upon to sit ex officio. If the Parties are un-
able to agree, the President shall choose the common-interest judge by lot from the judges proposed by t
he Parties.

The President of the Chamber may decide not to invite the Contracting Parties concerned to make an appoint-
ment under paragraph 1 of this Rule until notice of the application has been given under Rule 54 § 2.
In the event of a dispute as to the existence of a common interest or as to any related matter, the Chamber
shall decide, if necessary after obtaining written submissions from the Contracting Parties concerned.

TITLE Il - PROCEDURE

CHAPTER | - GENERAL RULES

Rule 31 - Possibility of particular derogations

The provisions of this Title shall not prevent the Court from derogating from them for the consideration of a

particular case after having consulted the parties where appropriate.

Rule 32 - Practice directions
The President of the Court may issue practice directions, notably in relation to such matters as appearance at
hearings and the filing of pleadings and other documents.

22

As amended by the Court on 7 July 2003.
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Rule 33% — Public character of documents

1. All documents deposited with the Registry by the parties or by any third party in connection with an applica-
tion, except those deposited within the framework of friendly-settlement negotiations as provided for in Rule
62, shall be accessible to the public in accordance with arrangements determined by the Registrar, unless the
President of the Chamber, for the reasons set out in paragraph 2 of this Rule, decides otherwise, either of his
or her own motion or at the request of a party or any other person concerned.

2. Public access to a document or to any part of it may be restricted in the interests of morals, public order or
national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties or of any person concerned so require, or to the extent strictly necessary in the opinion of the
President of the Chamber in special circumstances where publicity would prejudice the interests of justice.

3. Any request for confidentiality made under paragraph 1 of this Rule must include reasons and specify whether
it is requested that all or part of the documents be inaccessible to the public.

4. Decisions and judgments given by a Chamber shall be accessible to the public. Decisions and judgments given
by a Committee, including decisions covered by the proviso to Rule 53 § 5, shall be accessible to the public.
The Court shall periodically make accessible to the public general information about decisions taken by sin-
gle-judge formations pursuant to Rule 52A § 1 and by Committees in application of Rule 53 § 5.

Rule 34% — Use of languages

1. The official languages of the Court shall be English and French.

2. In connection with applications lodged under Article 34 of the Convention, and for as long as no Contracting
Party has been given notice of such an application in accordance with these Rules, all communications with
and oral and written submissions by applicants or their representatives, if not in one of the Court’s official
languages, shall be in one of the official languages of the Contracting Parties. If a Contracting Party is informed
or given notice of an application in accordance with these Rules, the application and any accompanying doc-
uments shall be communicated to that State in the language in which they were lodged with the Registry by
the applicant.

3. a. All communications with and oral and written submissions by applicants or their representatives in
respect of a hearing, or after notice of an application has been given to a Contracting Party, shall be in
one of the Court’s official languages, unless the President of the Chamber grants leave for the continued
use of the official language of a Contracting Party.

b. If such leave is granted, the Registrar shall make the necessary arrangements for the interpretation and
translation into English or French of the applicant’s oral and written submissions respectively, in full or
in part, where the President of the Chamber considers it to be in the interests of the proper conduct of
the proceedings.

c. Exceptionally the President of the Chamber may make the grant of leave subject to the condition that
the applicant bear all or part of the costs of making such arrangements.

d. Unless the President of the Chamber decides otherwise, any decision made under the foregoing provisions
of this paragraph shall remain valid in all subsequent proceedings in the case, including those in respect
of requests for referral of the case to the Grand Chamber and requests for interpretation or revision of a
judgment under Rules 73, 79 and 80 respectively.

4. a. All communications with and oral and written submissions by a Contracting Party which is a party
to the case shall be in one of the Court’s official languages. The President of the Chamber may grant the
Contracting Party concerned leave to use one of its official languages for its oral and written submissions.

b. If such leave is granted, it shall be the responsibility of the requesting Party
i. tofile a translation of its written submissions into one of the official languages of the Court within
a time-limit to be fixed by the President of the Chamber. Should that Party not file the translation
within that time-limit, the Registrar may make the necessary arrangements for such translation, the
expenses to be charged to the requesting Party;

23 As amended by the Court on 17 June and 8 July 2002, 7 July 2003, 4 July 2005, 13 November 2006 and
14 May 2007.
24 As amended by the Court on 13 December 2004.
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ii. tobearthe expenses of interpreting its oral submissions into English or French. The Registrar shall be
responsible for making the necessary arrangements for such interpretation.

c. The President of the Chamber may direct that a Contracting Party which is a party to the case shall, within
a specified time, provide a translation into, or a summary in, English or French of all or certain annexes to
its written submissions or of any other relevant document, or of extracts therefrom.

d. The preceding sub-paragraphs of this paragraph shall also apply, mutatis mutandis, to third- party inter-
vention under Rule 44 and to the use of a non-official language by a third party.

The President of the Chamber may invite the respondent Contracting Party to provide a translation of its writ-
ten submissions in the or an official language of that Party in order to facilitate the applicant’s understanding
of those submissions.

Any witness, expert or other person appearing before the Court may use his or her own language if he or she
does not have sufficient knowledge of either of the two official languages. In that event the Registrar shall
make the necessary arrangements for interpreting or translation.

Rule 35 — Representation of Contracting Parties
The Contracting Parties shall be represented by Agents, who may have the assistance of advocates or advisers.

Rule 36% — Representation of applicants

1.

Persons, non-governmental organisations or groups of individuals may initially present applications under

Article 34 of the Convention themselves or through a representative.

Following notification of the application to the respondent Contracting Party under Rule 54 § 2 (b), the appli-

cant should be represented in accordance with paragraph 4 of this Rule, unless the President of the Chamber

decides otherwise.

The applicant must be so represented at any hearing decided on by the Chamber, unless the President of the

Chamber exceptionally grants leave to the applicant to present his or her own case, subject, if necessary, to

being assisted by an advocate or other approved representative.

a. The representative acting on behalf of the applicant pursuant to paragraphs 2 and 3 of this Rule shall be an
advocate authorised to practise in any of the Contracting Parties and resident in the territory of one of
them, or any other person approved by the President of the Chamber.

b. In exceptional circumstances and at any stage of the procedure, the President of the Chamber may, where
he or she considers that the circumstances or the conduct of the advocate or other person appointed
under the preceding sub-paragraph so warrant, direct that the latter may no longer represent or assist
the applicant and that the applicant should seek alternative representation.

a. The advocate or other approved representative, or the applicant in person who seeks leave to present his
or her own case, must even if leave is granted under the following sub-paragraph have an adequate
understanding of one of the Court’s official languages.

b. If he or she does not have sufficient proficiency to express himself or herself in one of the Court’s official
languages, leave to use one of the official languages of the Contracting Parties may be given by the
President of the Chamber under Rule 34 § 3.

Rule 37% - Communications, notifications and summonses

1. Communications or notifications addressed to the Agents or advocates of the parties shall be deemed to have
been addressed to the parties.

2. If, for any communication, notification or summons addressed to persons other than the Agents or advocates
of the parties, the Court considers it necessary to have the assistance of the Government of the State on
whose territory such communication, notification or summons is to have effect, the President of the Court
shall apply directly to that Government in order to obtain the necessary facilities.

25  Asamended by the Court on 7 July 2003.

26 As amended by the Court on 7 July 2003.
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Rule 38 — Written pleadings

1. No written observations or other documents may be filed after the time-limit set by the President of the
Chamber or the Judge Rapporteur, as the case may be, in accordance with these Rules. No written obser-
vations or other documents filed outside that time-limit or contrary to any practice direction issued under
Rule 32 shall be included in the case file unless the President of the Chamber decides otherwise.

2. For the purposes of observing the time-limit referred to in paragraph 1 of this Rule, the material date is the
certified date of dispatch of the document or, if there is none, the actual date of receipt at the Registry.

Rule 38a?” — Examination of matters of procedure
Questions of procedure requiring a decision by the Chamber shall be considered simultaneously with the exam-
ination of the case, unless the President of the Chamber decides otherwise.

Rule 39% — Interim measures

1. The Chamber or, where appropriate, the President of the Section or a duty judge appointed pursuant to para-
graph 4 of this Rule may, at the request of a party or of any other person concerned, or of their own motion,
indicate to the parties any interim measure which they consider should be adopted in the interests of the
parties or of the proper conduct of the proceedings.

2. Where it is considered appropriate, immediate notice of the measure adopted in a particular case may be
given to the Committee of Ministers.

3. The Chamber or, where appropriate, the President of the Section or a duty judge appointed pursuant to para-
graph 4 of this Rule may request information from the parties on any matter connected with the implementa-
tion of any interim measure indicated.

4. The President of the Court may appoint Vice-Presidents of Sections as duty judges to decide on requests for
interim measures.

Rule 40 - Urgent notification of an application

In any case of urgency the Registrar, with the authorisation of the President of the Chamber, may, without preju-
dice to the taking of any other procedural steps and by any available means, inform a Contracting Party concerned
in an application of the introduction of the application and of a summary of its objects.

Rule 41% - Order of dealing with cases

In determining the order in which cases are to be dealt with, the Court shall have regard to the importance and
urgency of the issues raised on the basis of criteria fixed by it. The Chamber, or its President, may, however,
derogate from these criteria so as to give priority to a particular application.

Rule 42 - Joinder and simultaneous examination of applications (former Rule 43)

1. The Chamber may, either at the request of the parties or of its own motion, order the joinder of two or
more applications.

2. The President of the Chamber may, after consulting the parties, order that the proceedings in applications as-
signed to the same Chamber be conducted simultaneously, without prejudice to the decision of the Chamber
on the joinder of the applications.

Rule 43% — Striking out and restoration to the list (former Rule 44)

1. The Court may at any stage of the proceedings decide to strike an application out of its list of cases in accor-
dance with Article 37 of the Convention.

2. When an applicant Contracting Party notifies the Registrar of its intention not to proceed with the case, the
Chamber may strike the application out of the Court’s list under Article 37 of the Convention if the other Con-
tracting Party or Parties concerned in the case agree to such discontinuance.

27 Inserted by the Court on 17 June and 8 July 2002.

28 Asamended by the Court on 4 July 2005, 16 January 2012 and 14 January 2013.

29  Asamended by the Court on 17 June and 8 July 2002 and 29 June 2009.

30 Asamended by the Court on 17 June and 8 July 2002, 7 July 2003, 13 November 2006 and 2 April 2012.
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If a friendly settlement is effected in accordance with Article 39 of the Convention, the application shall be
struck out of the Court’s list of cases by means of a decision. In accordance with Article 39 § 4 of the Conven-
tion, this decision shall be transmitted to the Committee of Ministers, which shall supervise the execution of
the terms of the friendly settlement as set out in the decision. In other cases provided for in Article 37 of the
Convention, the application shall be struck out by means of a judgment if it has been declared admissible
or, if not declared admissible, by means of a decision. Where the application has been struck out by means
of a judgment, the President of the Chamber shall forward that judgment, once it has become final, to the
Committee of Ministers in order to allow the latter to supervise, in accordance with Article 46 § 2 of the Con-
vention, the execution of any undertakings which may have been attached to the discontinuance or solution
of the matter.

When an application has been struck out in accordance with Article 37 of the Convention, the costs shall be
at the discretion of the Court. If an award of costs is made in a decision striking out an application which has
not been declared admissible, the President of the Chamber shall forward the decision to the Committee of
Ministers.

Where an application has been struck out in accordance with Article 37 of the Convention, the Court may
restore it to its list if it considers that exceptional circumstances so justify.

Rule 443 — Third-party intervention

1. a. When notice of an application lodged under Article 33 or 34 of the Convention is given to the respondent
Contracting Party under Rules 51 § 1 or 54 § 2 (b), a copy of the application shall at the same time be
transmitted by the Registrar to any other Contracting Party one of whose nationals is an applicant in the
case. The Registrar shall similarly notify any such Contracting Party of a decision to hold an oral hearing
in the case.

b. If a Contracting Party wishes to exercise its right under Article 36 § 1 of the Convention to submit written
comments or to take part in a hearing, it shall so advise the Registrar in writing not later than twelve weeks
after the transmission or notification referred to in the preceding sub-paragraph. Another time-limit may
be fixed by the President of the Chamber for exceptional reasons.

2. If the Council of Europe Commissioner for Human Rights wishes to exercise the right under Article 36 § 3
of the Convention to submit written observations or take part in a hearing, he or she shall so advise the Regis-
trar in writing not later than twelve weeks after transmission of the application to the respondent Contracting
Party or notification to it of the decision to hold an oral hearing. Another time-limit may be fixed by the Pres-
ident of the Chamber for exceptional reasons.

Should the Commissioner for Human Rights be unable to take part in the proceedings before the Court him-

self, he or she shall indicate the name of the person or persons from his or her Office whom he or she has

appointed to represent him. He or she may be assisted by an advocate.

3. a. Once notice of an application has been given to the respondent Contracting Party under Rules 51 § 1 or 54
§ 2 (b), the President of the Chamber may, in the interests of the proper administration of justice, as
provided in Article 36 & 2 of the Convention, invite, or grant leave to, any Contracting Party which is not
a party to the proceedings, or any person concerned who is not the applicant, to submit written
comments or, in exceptional cases, to take part in a hearing.

b. Requests for leave for this purpose must be duly reasoned and submitted in writing in one of the official
languages as provided in Rule 34 § 4 not later than twelve weeks after notice of the application has
been given to the respondent Contracting Party. Another time-limit may be fixed by the President of the
Chamber for exceptional reasons.

4. a. In cases to be considered by the Grand Chamber, the periods of time prescribed in the preceding
paragraphs shall run from the notification to the parties of the decision of the Chamber under Rule 72
§ 1 to relinquish jurisdiction in favour of the Grand Chamber or of the decision of the panel of the
Grand Chamber under Rule 73 § 2 to accept a request by a party for referral of the case to the
Grand Chamber.

b. The time-limits laid down in this Rule may exceptionally be extended by the President of the Chamber
if sufficient cause is shown.

31 Asamended by the Court on 7 July 2003 and 13 November 2006.
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5. Any invitation or grant of leave referred to in paragraph 3 (a) of this Rule shall be subject to any conditions,
including time-limits, set by the President of the Chamber. Where such conditions are not complied with, the
President may decide not to include the comments in the case file or to limit participation in the hearing to
the extent that he or she considers appropriate.

6. Written comments submitted under this Rule shall be drafted in one of the official languages as provided in
Rule 34 § 4. They shall be forwarded by the Registrar to the parties to the case, who shall be entitled, subject
to any conditions, including time-limits, set by the President of the Chamber, to file written observations in
reply or, where appropriate, to reply at the hearing.

Rule 44a* — Duty to cooperate with the Court

The parties have a duty to cooperate fully in the conduct of the proceedings and, in particular, to take such action
within their power as the Court considers necessary for the proper administration of justice. This duty shall also
apply to a Contracting Party not party to the proceedings where such cooperation is necessary.

Rule 44b *- Failure to comply with an order of the Court
Where a party fails to comply with an order of the Court concerning the conduct of the proceedings, the President
of the Chamber may take any steps which he or she considers appropriate.

Rule 44¢* - Failure to participate effectively

1. Where a party fails to adduce evidence or provide information requested by the Court or to divulge relevant
information of its own motion or otherwise fails to participate effectively in the proceedings, the Court may
draw such inferences as it deems appropriate.

2. Failure or refusal by a respondent Contracting Party to participate effectively in the proceedings shall not, in
itself, be a reason for the Chamber to discontinue the examination of the application.

Rule 44d* — Inappropriate submissions by a party

If the representative of a party makes abusive, frivolous, vexatious, misleading or prolix submissions, the President
of the Chamber may exclude that representative from the proceedings, refuse to accept all or part of the sub-
missions or make any other order which he or she considers it appropriate to make, without prejudice to Article
35 § 3 of the Convention.

Rule 44e*¢ - Failure to pursue an application
In accordance with Article 37 § 1 (a) of the Convention, if an applicant Contracting Party or an individual applicant
fails to pursue the application, the Chamber may strike the application out of the Court’s list under Rule 43.

CHAPTER I1 = INSTITUTION OF PROCEEDINGS

Rule 45 - Signatures

1. Any application made under Articles 33 or 34 of the Convention shall be submitted in writing and shall be
signed by the applicant or by the applicant’s representative.

2. Where an application is made by a non-governmental organisation or by a group of individuals, it shall be
signed by those persons competent to represent that organisation or group. The Chamber or Committee
concerned shall determine any question as to whether the persons who have signed an application are com-
petent to do so.

3. Where applicants are represented in accordance with Rule 36, a power of attorney or written authority to act
shall be supplied by their representative or representatives.

32 Inserted by the Court on 13 December 2004.
33 Inserted by the Court on 13 December 2004.
34  Inserted by the Court on 13 December 2004.
35 Inserted by the Court on 13 December 2004.
36 Inserted by the Court on 13 December 2004.
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Rule 46 — Contents of an inter-State application
Any Contracting Party or Parties intending to bring a case before the Court under Article 33 of the Convention
shall file with the Registry an application setting out

1.
2.
3.
4

the name of the Contracting Party against which the application is made;
a statement of the facts;
a statement of the alleged violation(s) of the Convention and the relevant arguments;

a statement on compliance with the admissibility criteria (exhaustion of domestic remedies and the six-month
rule) laid down in Article 35 § 1 of the Convention;

the object of the application and a general indication of any claims for just satisfaction made under Article 41
of the Convention on behalf of the alleged injured party or parties; and

the name and address of the person or persons appointed as Agent; and accompanied by

copies of any relevant documents and in particular the decisions, whether judicial or not, relating to the object
of the application.

Rule 47% — Contents of an individual application

1. An application under Article 34 of the Convention shall be made on the application form provided by the
Registry, unless the Court decides otherwise. It shall contain all of the information requested in the relevant
parts of the application form and set out
a. the name, date of birth, nationality and address of the applicant and, where the applicant is a legal

person, the full name, date of incorporation or registration, the official registration number (if any) and
the official address;

b. the name, occupation, address, telephone and fax numbers and e-mail address of the representative,
if any;

c. the name of the Contracting Party or Parties against which the application is made;

d. aconcise and legible statement of the facts;

e. aconcise and legible statement of the alleged violation(s) of the Convention and the relevant arguments;
and

f. aconcise and legible statement confirming the applicant’s compliance with the admissibility criteria laid
down in Article 35 § 1 of the Convention.

2. a. Allof the information referred to in paragraph 1 (d) to (f) above that is set out in the relevant part of the
application form should be sufficient to enable the Court to determine the nature and scope of
the application without recourse to any other document.

b. The applicant may however supplement the information by appending to the application form further
details on the facts, alleged violations of the Convention and the relevant arguments. Such information
shall not exceed 20 pages.

3.1 The application form shall be signed by the applicant or the applicant’s representative and shall be
accompanied by
a. copies of documents relating to the decisions or measures complained of, judicial or otherwise;

b. copies of documents and decisions showing that the applicant has complied with the exhaustion of do-
mestic remedies requirement and the time-limit contained in Article 35 & 1 of the Convention;

c. where appropriate, copies of documents relating to any other procedure of international investigation
or settlement;

d. where represented, the original of the power of attorney or form of authority signed by the applicant.

37  Asamended by the Courton 17 June and 8 July 2002, 11 December 2007, 22 September 2008 and 6 May 2013.
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3.2 Documents submitted in support of the application shall be listed in order by date, numbered consecutively
and be identified clearly.

4. Applicants who do not wish their identity to be disclosed to the public shall so indicate and shall submit a
statement of the reasons justifying such a departure from the normal rule of public access to information in
proceedings before the Court. The Court may authorise anonymity or grant it of its own motion.

5.1 Failure to comply with the requirements set out in paragraphs 1 to 3 of this Rule will result in the application
not being examined by the Court, unless
a. the applicant has provided an adequate explanation for the failure to comply;

b. the application concerns a request for an interim measure;
c. the Court otherwise directs of its own motion or at the request of an applicant.

5.2 The Court may in any case request an applicant to provide information or documents in any form or manner

which may be appropriate within a fixed time-limit.

6. a. Thedate of introduction of the application for the purposes of Article 35 § 1 of the Convention shall be the
date on which an application form satisfying the requirements of this Rule is sent to the Court. The date
of dispatch shall be the date of the postmark.

b. Where it finds it justified, the Court may nevertheless decide that a different date shall be considered to
be the date of introduction.

7. Applicants shall keep the Court informed of any change of address and of all circumstances relevant to
the application.

CHAPTER Ill - JUDGE RAPPORTEURS

Rule 48% — Inter-State applications

1. Where an application is made under Article 33 of the Convention, the Chamber constituted to consider the
case shall designate one or more of its judges as Judge Rapporteur(s), who shall submit a report on admissibil-
ity when the written observations of the Contracting Parties concerned have been received.

2. TheJudge Rapporteur(s) shall submit such reports, drafts and other documents as may assist the Chamber and
its President in carrying out their functions.

Rule 49%* — Individual applications

1. Where the material submitted by the applicant is on its own sufficient to disclose that the application is in-
admissible or should be struck out of the list, the application shall be considered by a single-judge formation
unless there is some special reason to the contrary.

2. Where an application is made under Article 34 of the Convention and its examination by a Chamber or a
Committee exercising the functions attributed to it under Rule 53 § 2 seems justified, the President of the
Section to which the case has been assigned shall designate a judge as Judge Rapporteur, who shall examine
the application.

3. In their examination of applications, Judge Rapporteurs
a. may request the parties to submit, within a specified time, any factual information, documents or other

material which they consider to be relevant;

b. shall, subject to the President of the Section directing that the case be considered by a Chamber or
a Committee, decide whether the application is to be considered by a single-judge formation, by a
Committee or by a Chamber;

c. shall submit such reports, drafts and other documents as may assist the Chamber or the Committee or
the respective President in carrying out their functions.

38 Asamended by the Court on 17 June and 8 July 2002.
39  Asamended by the Court on 17 June and 8 July 2002, 4 July 2005, 13 November 2006 and 14 May 2007.
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Rule 50 — Grand Chamber proceedings

Where a case has been submitted to the Grand Chamber either under Article 30 or under Article 43 of the
Convention, the President of the Grand Chamber shall designate as Judge Rapporteur(s) one or, in the case of an
inter-State application, one or more of its members.

CHAPTER IV - PROCEEDINGS ON ADMISSIBILITY
Inter-State applications Rule 51%° — Assignment of applications and subsequent procedure

1. When an application is made under Article 33 of the Convention, the President of the Court shall immediately
give notice of the application to the respondent Contracting Party and shall assign the application to one of
the Sections.

2. Inaccordance with Rule 26 § 1 (a), the judges elected in respect of the applicant and respondent Contracting
Parties shall sit as ex officio members of the Chamber constituted to consider the case. Rule 30 shall apply if
the application has been brought by several Contracting Parties or if applications with the same object brought
by several Contracting Parties are being examined jointly under Rule 42.

3. On assignment of the case to a Section, the President of the Section shall constitute the Chamber in accor-
dance with Rule 26 § 1 and shall invite the respondent Contracting Party to submit its observations in writing
on the admissibility of the application. The observations so obtained shall be communicated by the Registrar
to the applicant Contracting Party, which may submit written observations in reply.

4. Before the ruling on the admissibility of the application is given, the Chamber or its President may decide to
invite the Parties to submit further observations in writing.

5. Ahearing on the admissibility shall be held if one or more of the Contracting Parties concerned so requests or
if the Chamber so decides of its own motion.

6. Before fixing the written and, where appropriate, oral procedure, the President of the Chamber shall consult
the Parties.

Individual applications Rule 52! — Assignment of applications to the Sections

1. Any application made under Article 34 of the Convention shall be assigned to a Section by the President of the
Court, who in so doing shall endeavour to ensure a fair distribution of cases between the Sections.

2. The Chamber of seven judges provided for in Article 26 § 1 of the Convention shall be constituted by the Pres-
ident of the Section concerned in accordance with Rule 26 § 1.

3. Pending the constitution of a Chamber in accordance with paragraph 2 of this Rule, the President of the Sec-
tion shall exercise any powers conferred on the President of the Chamber by these Rules.

Rule 52a*2 - Procedure before a single judge

1. In accordance with Article 27 of the Convention, a single judge may declare inadmissible or strike out of the
Court’s list of cases an application submitted under Article 34, where such a decision can be taken without
further examination. The decision shall be final. The applicant shall be informed of the decision by letter.

2. In accordance with Article 26 § 3 of the Convention, a single judge may not examine any application against
the Contracting Party in respect of which that judge has been elected.

3. If the single judge does not take a decision of the kind provided for in the first paragraph of the present Rule,
that judge shall forward the application to a Committee or to a Chamber for further examination.

Rule 53* — Procedure before a Committee

1. Inaccordance with Article 28 § 1 (a) of the Convention, the Committee may, by a unanimous vote and at any
stage of the proceedings, declare an application inadmissible or strike it out of the Court’s list of cases where
such a decision can be taken without further examination.

40  As amended by the Court on 17 June and 8 July 2002.

41  As amended by the Court on 17 June and 8 July 2002.

42 Inserted by the Court on 13 November 2006.

43 As amended by the Court on 17 June and 8 July 2002, 4 July 2005, 14 May 2007 and 16 January 2012.
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If the Committee is satisfied, in the light of the parties’ observations received pursuant to Rule 54 § 2 (b), that
the case falls to be examined in accordance with the procedure under Article 28 § 1 (b) of the Convention, it
shall, by a unanimous vote, adopt a judgment including its decision on admissibility and, as appropriate, on
just satisfaction.

If the judge elected in respect of the Contracting Party concerned is not a member of the Committee, the
Committee may at any stage of the proceedings before it, by a unanimous vote, invite that judge to take the
place of one of its members, having regard to all relevant factors, including whether that Party has contested
the application of the procedure under Article 28 § 1 (b) of the Convention.

Decisions and judgments under Article 28 § 1 of the Convention shall be final.

The applicant, as well as the Contracting Parties concerned where these have previously been involved in the
application in accordance with the present Rules, shall be informed of the decision of the Committee pursuant
to Article 28 § 1 (a) of the Convention by letter, unless the Committee decides otherwise.

If no decision or judgment is adopted by the Committee, the application shall be forwarded to the Chamber
constituted under Rule 52 § 2 to examine the case.

The provisions of Rule 42 & 1 and Rules 79 to 81 shall apply, mutatis mutandis, to proceedings
before a Committee.

Rule 54* — Procedure before a Chamber

1.

The Chamber may at once declare the application inadmissible or strike it out of the Court’s list of cases.

The decision of the Chamber may relate to all or part of the application.

Alternatively, the Chamber or the President of the Section may decide to

a. request the parties to submit any factual information, documents or other material considered by the
Chamber or its President to be relevant;

b. give notice of the application or part of the application to the respondent Contracting Party and invite
that Party to submit written observations thereon and, upon receipt thereof, invite the applicant to
submit observations in reply;

c. invite the parties to submit further observations in writing.

In the exercise of the competences under paragraph 2 (b) of this Rule, the President of the Section, acting as
a single judge, may at once declare part of the application inadmissible or strike part of the application out of
the Court’s list of cases. The decision shall be final. The applicant shall be informed of the decision by letter.

Paragraphs 2 and 3 of this Rule shall also apply to Vice-Presidents of Sections appointed as duty judges in
accordance with Rule 39 § 4 to decide on requests for interim measures.

Before taking a decision on admissibility, the Chamber may decide, either at the request of a party or of its
own motion, to hold a hearing if it considers that the discharge of its functions under the Convention so re-
quires. In that event, unless the Chamber shall exceptionally decide otherwise, the parties shall also be invited
to address the issues arising in relation to the merits of the application.

Rule 54a* - Joint examination of admissibility and merits

1.

When giving notice of the application to the respondent Contracting Party pursuant to Rule 54 § 2 (b), the
Chamber may also decide to examine the admissibility and merits at the same time in accordance with Article
29 § 1 of the Convention. The parties shall be invited to include in their observations any submissions con-
cerning just satisfaction and any proposals for a friendly settlement. The conditions laid down in Rules 60 and
62 shall apply, mutatis mutandis. The Court may, however, decide at any stage, if necessary, to take a separate
decision on admissibility.

If no friendly settlement or other solution is reached and the Chamber is satisfied, in the light of the parties’
arguments, that the case is admissible and ready for a determination on the merits, it shall immediately adopt
a judgment including the Chamber’s decision on admissibility, save in cases where it decides to take such a
decision separately.

44
45

As amended by the Court on 17 June and 8 July 2002 and 14 January 2013.
Inserted by the Court on 17 June and 8 July 2002 and amended on 13 December 2004 and 13 November 2006.
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Inter-State and individual applications Rule 55 - Pleas of inadmissibility

Any plea of inadmissibility must, in so far as its character and the circumstances permit, be raised by the respon-
dent Contracting Party in its written or oral observations on the admissibility of the application submitted as
provided in Rule 51 or 54, as the case may be.

Rule 56 — Decision of a Chamber

1.

The decision of the Chamber shall state whether it was taken unanimously or by a majority and shall be ac-
companied or followed by reasons.

The decision of the Chamber shall be communicated by the Registrar to the applicant. It shall also be commu-
nicated to the Contracting Party or Parties concerned and to any third party, including the Council of Europe
Commissioner for Human Rights, where these have previously been informed of the application in accordance
with the present Rules. If a friendly settlement is effected, the decision to strike an application out of the list of
cases shall be forwarded to the Committee of Ministers in accordance with Rule 43 § 3.

Inserted by the Court on 17 June and 8 July 2002 and amended on 13 December 2004 and 13 November
2006. 2. As amended by the Court on 17 June and 8 July 2002 and 13 November 2006.

Rule 57 — Language of the decision

1.

Unless the Court decides that a decision shall be given in both official languages, all decisions of Chambers
shall be given either in English or in French.

Publication of such decisions in the official reports of the Court, as provided for in Rule 78, shall be in both
official languages of the Court.

Chapter V — Proceedings after the Admission of an Application
Rule 58 — Inter-State applications

1.

Once the Chamber has decided to admit an application made under Article 33 of the Convention, the Pres-
ident of the Chamber shall, after consulting the Contracting Parties concerned, lay down the time-limits for
the filing of written observations on the merits and for the production of any further evidence. The President
may however, with the agreement of the Contracting Parties concerned, direct that a written procedure is to
be dispensed with.

A hearing on the merits shall be held if one or more of the Contracting Parties concerned so requests or if the
Chamber so decides of its own motion. The President of the Chamber shall fix the oral procedure.

Rule 59% — Individual applications

1.

4.

Once an application made under Article 34 of the Convention has been declared admissible, the Chamber or
its President may invite the parties to submit further evidence and written observations.

Unless decided otherwise, the parties shall be allowed the same time for submission of their observations.

The Chamber may decide, either at the request of a party or of its own motion, to hold a hearing on the merits
if it considers that the discharge of its functions under the Convention so requires.

The President of the Chamber shall, where appropriate, fix the written and oral procedure.

Rule 60% — Claims for just satisfaction

1. An applicant who wishes to obtain an award of just satisfaction under Article 41 of the Convention in
the event of the Court finding a violation of his or her Convention rights must make a specific claim to
that effect.

2. The applicant must submit itemised particulars of all claims, together with any relevant supporting docu-
ments, within the time-limit fixed for the submission of the applicant’s observations on the merits unless the

46  As amended by the Court on 17 June and 8 July 2002 and 13 November 2006.

47  As amended by the Court on 17 June and 8 July 2002.

48  As amended by the Court on 17 June and 8 July 2002.

49  As amended by the Court on 17 June and 8 July 2002.

50 Asamended by the Court on 13 December 2004.
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President of the Chamber directs otherwise.

3. |If the applicant fails to comply with the requirements set out in the preceding paragraphs the Chamber may
reject the claims in whole or in part.

4. The applicant’s claims shall be transmitted to the respondent Contracting Party for comment.

Rule 61°! — Pilot-judgment procedure

1. The Court may initiate a pilot-judgment procedure and adopt a pilot judgment where the facts of an appli-
cation reveal in the Contracting Party concerned the existence of a structural or systemic problem or other
similar dysfunction which has given rise or may give rise to similar applications.

2. a. Before initiating a pilot-judgment procedure, the Court shall first seek the views of the parties on
whether the application under examination results from the existence of such a problem or dysfunction
in the Contracting Party concerned and on the suitability of processing the application in accordance
with that procedure.

b. A pilot-judgment procedure may be initiated by the Court of its own motion or at the request of one or
both parties.

c. Any application selected for pilot-judgment treatment shall be processed as a matter of priority in accor-
dance with Rule 41 of the Rules of Court.

3. The Court shall in its pilot judgment identify both the nature of the structural or systemic problem or other
dysfunction as established as well as the type of remedial measures which the Contracting Party concerned is
required to take at the domestic level by virtue of the operative provisions of the judgment.

4. The Court may direct in the operative provisions of the pilot judgment that the remedial measures referred to
in paragraph 3 above be adopted within a specified time, bearing in mind the nature of the measures required
and the speed with which the problem which it has identified can be remedied at the domestic level.

5. When adopting a pilot judgment, the Court may reserve the question of just satisfaction either in whole or
in part pending the adoption by the respondent Contracting Party of the individual and general measures
specified in the pilot judgment.

6. a. As appropriate, the Court may adjourn the examination of all similar applications pending the adoption

of the remedial measures required by virtue of the operative provisions of the pilot judgment.
b. The applicants concerned shall be informed in a suitable manner of the decision to adjourn. They shall
be notified as appropriate of all relevant developments affecting their cases.

c. The Court may at any time examine an adjourned application where the interests of the proper admin-
istration of justice so require.

7. Where the parties to the pilot case reach a friendly-settlement agreement, such agreement shall comprise a
declaration by the respondent Contracting Party on the implementation of the general measures identified in
the pilot judgment as well as the redress to be afforded to other actual or potential applicants.

8. Subject to any decision to the contrary, in the event of the failure of the Contracting Party concerned to comply
with the operative provisions of a pilot judgment, the Court shall resume its examination of the applications
which have been adjourned in accordance with paragraph 6 above.

9. The Committee of Ministers, the Parliamentary Assembly of the Council of Europe, the Secretary General of
the Council of Europe, and the Council of Europe Commissioner for Human Rights shall be informed of the
adoption of a pilot judgment as well as of any other judgment in which the Court draws attention to the exis-
tence of a structural or systemic problem in a Contracting Party.

10. Information about the initiation of pilot-judgment procedures, the adoption of pilot judgments and their exe-

51 Inserted by the Court on 21 February 2011.
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cution as well as the closure of such procedures shall be published on the Court’s website.

Rule 62°2 - Friendly settlement

1. Once an application has been declared admissible, the Registrar, acting on the instructions of the Chamber
or its President, shall enter into contact with the parties with a view to securing a friendly settlement of the
matter in accordance with Article 39 § 1 of the Convention. The Chamber shall take any steps that appear
appropriate to facilitate such a settlement.

2. Inaccordance with Article 39 § 2 of the Convention, the friendly-settlement negotiations shall be confidential
and without prejudice to the parties’ arguments in the contentious proceedings. No written or oral communi-
cation and no offer or concession made in the framework of the attempt to secure a friendly settlement may
be referred to or relied on in the contentious proceedings.

3. If the Chamber is informed by the Registrar that the parties have agreed to a friendly settlement, it shall, after
verifying that the settlement has been reached on the basis of respect for human rights as defined in the
Convention and the Protocols thereto, strike the case out of the Court’s list in accordance with Rule 43 § 3.

4. Paragraphs 2 and 3 apply, mutatis mutandis, to the procedure under Rule 54A.

Rule 62a% - Unilateral declaration
1. a. Where an applicant has refused the terms of a friendly-settlement proposal made pursuant to Rule 62,
the Contracting Party concerned may file with the Court a request to strike the application out of the list
in accordance with Article 37 § 1 of the Convention.
b. Such request shall be accompanied by a declaration clearly acknowledging that there has been a violation
of the Convention in the applicant’s case together with an undertaking to provide adequate redress and,
as appropriate, to take necessary remedial measures.

c. Thefiling of a declaration under paragraph 1 (b) of this Rule must be made in public and adversarial proce-
edings conducted separately from and with due respect for the confidentiality of any friendly-settlement
proceedings referred to in Article 39 § 2 of the Convention and Rule 62 § 2.

2. Where exceptional circumstances so justify, a request and accompanying declaration may be filed with the
Court even in the absence of a prior attempt to reach a friendly settlement.

3. Ifitis satisfied that the declaration offers a sufficient basis for finding that respect for human rights as defined
in the Convention and the Protocols thereto does not require it to continue its examination of the application,
the Court may strike it out of the list, either in whole or in part, even if the applicant wishes the examination
of the application to be continued.

4. This Rule applies, mutatis mutandis, to the procedure under Rule 54A.

CHAPTER VI - HEARINGS
Rule 63% — Public character of hearings

1. Hearings shall be public unless, in accordance with paragraph 2 of this Rule, the Chamber in exception-
al circumstances decides otherwise, either of its own motion or at the request of a party or any other
person concerned.

2. The press and the public may be excluded from all or part of a hearing in the interests of morals, public order
or national security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the Chamber in special circum-
stances where publicity would prejudice the interests of justice.

52  Asamended by the Court on 17 June and 8 July 2002 and 13 November 2006.
53 Inserted by the Court on 2 April 2012.
54  Asamended by the Court on 7 July 2003.
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3. Any request for a hearing to be held in camera made under paragraph 1 of this Rule must include reasons and
specify whether it concerns all or only part of the hearing.

Rule 64%° — Conduct of hearings

1. The President of the Chamber shall organise and direct hearings and shall prescribe the order in which those
appearing before the Chamber shall be called upon to speak.

2. Any judge may put questions to any person appearing before the Chamber.

Rule 65° — Failure to appear

Where a party or any other person due to appear fails or declines to do so, the Chamber may, provided that it
is satisfied that such a course is consistent with the proper administration of justice, nonetheless proceed with
the hearing.

Rules 66 to 69 deleted Rule 70%” — Verbatim record of a hearing

1. 1.If the President of the Chamber so directs, the Registrar shall be responsible for the making of a verbatim
record of the hearing. Any such record shall include:
a. the composition of the Chamber;
b. alist of those appearing before the Chamber;
c. the text of the submissions made, questions put and replies given;
d. the text of any ruling delivered during the hearing.

2. |If all or part of the verbatim record is in a non-official language, the Registrar shall arrange for its translation
into one of the official languages.

3. The representatives of the parties shall receive a copy of the verbatim record in order that they may, subject
to the control of the Registrar or the President of the Chamber, make corrections, but in no case may such
corrections affect the sense and bearing of what was said. The Registrar shall lay down, in accordance with the
instructions of the President of the Chamber, the time-limits granted for this purpose.

4. The verbatim record, once so corrected, shall be signed by the President of the Chamber and the Registrar and
shall then constitute certified matters of record.

CHAPTER VII - PROCEEDINGS BEFORE THE GRAND CHAMBER

Rule 71% — Applicability of procedural provisions

1. Any provisions governing proceedings before the Chambers shall apply, mutatis mutandis, to proceedings
before the Grand Chamber.

2. The powers conferred on a Chamber by Rules 54 § 5 and 59 § 3 in relation to the holding of a hearing may, in
proceedings before the Grand Chamber, also be exercised by the President of the Grand Chamber.

Rule 72% — Relinquishment of jurisdiction in favour of the Grand Chamber

1. Where a case pending before a Chamber raises a serious question affecting the interpretation of the Conven-
tion or the Protocols thereto, the Chamber may relinquish jurisdiction in favour of the Grand Chamber, unless
one of the parties to the case has objected in accordance with paragraph 4 of this Rule.

2. Where the resolution of a question raised in a case before the Chamber might have a result inconsistent with
the Court’s case-law, the Chamber shall relinquish jurisdiction in favour of the Grand Chamber, unless one of
the parties to the case has objected in accordance with paragraph 4 of this Rule.

3. Reasons need not be given for the decision to relinquish.

55  Asamended by the Court on 7 July 2003.

56 Asamended by the Court on 7 July 2003.

57 Asamended by the Court on 17 June and 8 July 2002.
58 Asamended by the Court on 17 June and 8 July 2002.
59 Asamended by the Court on 6 February 2013.

316



4.

NPUNOXEHNA

The Registrar shall notify the parties of the Chamber’s intention to relinquish jurisdiction. The parties shall
have one month from the date of that notification within which to file at the Registry a duly reasoned objec-
tion. An objection which does not fulfil these conditions shall be considered invalid by the Chamber.

Rule 73 — Request by a party for referral of a case to the Grand Chamber

1.

3.

In accordance with Article 43 of the Convention, any party to a case may exceptionally, within a period of three
months from the date of delivery of the judgment of a Chamber, file in writing at the Registry a request that
the case be referred to the Grand Chamber. The party shall specify in its request the serious question affecting
the interpretation or application of the Convention or the Protocols thereto, or the serious issue of general
importance, which in its view warrants consideration by the Grand Chamber.

A panel of five judges of the Grand Chamber constituted in accordance with Rule 24 § 5 shall examine the
request solely on the basis of the existing case file. It shall accept the request only if it considers that the case
does raise such a question or issue. Reasons need not be given for a refusal of the request.

If the panel accepts the request, the Grand Chamber shall decide the case by means of a judgment.

CHAPTER VIII - JUDGMENTS
Rule 74% — Contents of the judgment

1.

A judgment as referred to in Articles 28, 42 and 44 of the Convention shall contain
a. the names of the President and the other judges constituting the Chamber or the Committee concerned,
and the name of the Registrar or the Deputy Registrar;

b. the dates on which it was adopted and delivered; (c) a description of the parties; (d) the names of the
Agents, advocates or advisers of the parties; (e) an account of the procedure followed; (f) the facts of the
case; (g) a summary of the submissions of the parties; (h) the reasons in point of law; (i) the operative
provisions; (j) the decision, if any, in respect of costs; (k) the number of judges constituting the majority; (1)
where appropriate, a statement as to which text is authentic.

Any judge who has taken part in the consideration of the case by a Chamber or by the Grand Chamber shall

be entitled to annex to the judgment either a separate opinion, concurring with or dissenting from that judg-
ment, or a bare statement of dissent.

Rule 75 — Ruling on just satisfaction

1.

Where the Chamber or the Committee finds that there has been a violation of the Convention or the Proto-
cols thereto, it shall give in the same judgment a ruling on the application of Article 41 of the Convention if
a specific claim has been submitted in accordance with Rule 60 and the question is ready for decision; if the
question is not ready for decision, the Chamber or the Committee shall reserve it in whole or in part and shall
fix the further procedure.

For the purposes of ruling on the application of Article 41 of the Convention, the Chamber or the Committee
shall, as far as possible, be composed of those judges who sat to consider the merits of the case. Where it is
not possible to constitute the original Chamber or Committee, the President of the Section shall complete or
compose the Chamber or Committee by drawing lots.

The Chamber or the Committee may, when affording just satisfaction under Article 41 of the Convention,
direct that if settlement is not made within a specified time, interest is to be payable on any sums awarded.
If the Court is informed that an agreement has been reached between the injured party and the Contracting

Party liable, it shall verify the equitable nature of the agreement and, where it finds the agreement to be
equitable, strike the case out of the list in accordance with Rule 43 § 3.

Rule 76% — Language of the judgment

60
61
62

As amended by the Court on 13 November 2006.
As amended by the Court on 13 December 2004 and 13 November 2006.
As amended by the Court on 17 June and 8 July 2002.
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1. Unless the Court decides that a judgment shall be given in both official languages, all judgments shall be given
either in English or in French.

2. Publication of such judgments in the official reports of the Court, as provided for in Rule 78, shall be in both
official languages of the Court.

Rule 77% — Signature, delivery and notification of the judgment
1. Judgments shall be signed by the President of the Chamber or the Committee and the Registrar.

2. The judgment adopted by a Chamber may be read out at a public hearing by the President of the Chamber
or by another judge delegated by him or her. The Agents and representatives of the parties shall be informed
in due time of the date of the hearing. Otherwise, and in respect of judgments adopted by Committees, the
notification provided for in paragraph 3 of this Rule shall constitute delivery of the judgment.

3. The judgment shall be transmitted to the Committee of Ministers. The Registrar shall send copies to the par-
ties, to the Secretary General of the Council of Europe, to any third party, including the Council of Europe
Commissioner for Human Rights, and to any other person directly concerned. The original copy, duly signed
and sealed, shall be placed in the archives of the Court.

Rule 78 — Publication of judgments and other documents

In accordance with Article 44 § 3 of the Convention, final judgments of the Court shall be published, under the
responsibility of the Registrar, in an appropriate form. The Registrar shall in addition be responsible for the pub-
lication of official reports of selected judgments and decisions and of any document which the President of the
Court considers it useful to publish.

Rule 79 — Request for interpretation of a judgment

1. A party may request the interpretation of a judgment within a period of one year following the delivery of
that judgment.

2. The request shall be filed with the Registry. It shall state precisely the point or points in the operative provi-
sions of the judgment on which interpretation is required.

3. The original Chamber may decide of its own motion to refuse the request on the ground that there is no rea-
son to warrant considering it. Where it is not possible to constitute the original Chamber, the President of the
Court shall complete or compose the Chamber by drawing lots.

4. If the Chamber does not refuse the request, the Registrar shall communicate it to the other party or parties
and shall invite them to submit any written comments within a time-limit laid down by the President of the
Chamber. The President of the Chamber shall also fix the date of the hearing should the Chamber decide to
hold one. The Chamber shall decide by means of a judgment.

Rule 80 — Request for revision of a judgment

1. A party may, in the event of the discovery of a fact which might by its nature have a decisive influence and
which, when a judgment was delivered, was unknown to the Court and could not reasonably have been
known to that party, request the Court, within a period of six months after that party acquired knowledge of
the fact, to revise that judgment.

2. The request shall mention the judgment of which revision is requested and shall contain the information
necessary to show that the conditions laid down in paragraph 1 of this Rule have been complied with. It shall
be accompanied by a copy of all supporting documents. The request and supporting documents shall be filed
with the Registry.

3. The original Chamber may decide of its own motion to refuse the request on the ground that there is no rea-
son to warrant considering it. Where it is not possible to constitute the original Chamber, the President of the

63  As amended by the Court on 13 November 2006 and 1 December 2008.
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Court shall complete or compose the Chamber by drawing lots.

4. If the Chamber does not refuse the request, the Registrar shall communicate it to the other party or parties
and shall invite them to submit any written comments within a time-limit laid down by the President of the
Chamber. The President of the Chamber shall also fix the date of the hearing should the Chamber decide to
hold one. The Chamber shall decide by means of a judgment.

Rule 81 — Rectification of errors in decisions and judgments

Without prejudice to the provisions on revision of judgments and on restoration to the list of applications, the
Court may, of its own motion or at the request of a party made within one month of the delivery of a decision or
a judgment, rectify clerical errors, errors in calculation or obvious mistakes.

CHAPTER IX— ADVISORY OPINIONS

Rule 82

In proceedings relating to advisory opinions the Court shall apply, in addition to the provisions of Articles 47, 48
and 49 of the Convention, the provisions which follow. It shall also apply the other provisions of these Rules to
the extent to which it considers this to be appropriate.

Rule 83%
The request for an advisory opinion shall be filed with the Registrar. It shall state fully and precisely the question
on which the opinion of the Court is sought, and also
a. the date on which the Committee of Ministers adopted the decision referred to in Article 47 § 3 of
the Convention;
b. the name and address of the person or persons appointed by the Committee of Ministers to give the
Court any explanations which it may require.

c. The request shall be accompanied by all documents likely to elucidate the question.

Rule 84%

1. On receipt of a request, the Registrar shall transmit a copy of it and of the accompanying documents to all
members of the Court.

2. The Registrar shall inform the Contracting Parties that they may submit written comments on the request.

Rule 85%
1. The President of the Court shall lay down the time-limits for filing written comments or other documents.

2. Written comments or other documents shall be filed with the Registrar. The Registrar shall trans-
mit copies of them to all the members of the Court, to the Committee of Ministers and to each of the
Contracting Parties.

Rule 86

After the close of the written procedure, the President of the Court shall decide whether the Contracting Parties
which have submitted written comments are to be given an opportunity to develop them at an oral hearing held
for the purpose.

Rule 87%
1. A Grand Chamber shall be constituted to consider the request for an advisory opinion.

2. If the Grand Chamber considers that the request is not within its competence as defined in Article 47 of the
Convention, it shall so declare in a reasoned decision.

64  As amended by the Court on 4 July 2005.
65  Asamended by the Court on 4 July 2005.
66  As amended by the Court on 4 July 2005.
67  Asamended by the Court on 4 July 2005.
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Rule 88
1. Reasoned decisions and advisory opinions shall be given by a majority vote of the Grand Chamber. They shall
mention the number of judges constituting the majority.

2. Any judge may, if he or she so desires, attach to the reasoned decision or advisory opinion of the Court either
a separate opinion, concurring with or dissenting from the reasoned decision or advisory opinion, or a bare
statement of dissent.

Rule 89%

The reasoned decision or advisory opinion may be read out in one of the two official languages by the President of
the Grand Chamber, or by another judge delegated by the President, at a public hearing, prior notice having been
given to the Committee of Ministers and to each of the Contracting Parties. Otherwise the notification provided
for in Rule 90 shall constitute delivery of the opinion or reasoned decision.

Rule 90%°

The advisory opinion or reasoned decision shall be signed by the President of the Grand Chamber and by the
Registrar. The original copy, duly signed and sealed, shall be placed in the archives of the Court. The Registrar
shall send certified copies to the Committee of Ministers, to the Contracting Parties and to the Secretary General
of the Council of Europe.

CHAPTER X”°— PROCEEDINGS UNDER ARTICLE 46 §§ 3,4 AND 5 OF THE CONVENTION
Sub-chapter | — Proceedings under Article 46 § 3 of the Convention
Rule 91
Any request for interpretation under Article 46 § 3 of the Convention shall be filed with the Registrar. The request
shall state fully and precisely the nature and source of the question of interpretation that has hindered execution
of the judgment mentioned in the request and shall be accompanied by
a. information about the execution proceedings, if any, before the Committee of Ministers in respect of
the judgment;
b. a copy of the decision referred to in Article 46 § 3 of the Convention;
c. the name and address of the person or persons appointed by the Committee of Ministers to give the
Court any explanations which it may require.

Rule 92
1. The request shall be examined by the Grand Chamber, Chamber or Committee which rendered the judgment
in question.

2. Whereitis not possible to constitute the original Grand Chamber, Chamber or Committee, the President of the
Court shall complete or compose it by drawing lots.

Rule 93

The decision of the Court on the question of interpretation referred to it by the Committee of Ministers is final.

No separate opinion of the judges may be delivered thereto. Copies of the ruling shall be transmitted to the

Committee of Ministers and to the parties concerned as well as to any third party, including the Council of Europe

Commissioner for Human Rights.

Sub-chapter Il = Proceedings under Article 46 §§ 4 and 5 of the Convention

Rule 94

In proceedings relating to a referral to the Court of a question whether a Contracting Party has failed to fulfil its
obligation under Article 46 § 1 of the Convention the Court shall apply, in addition to the provisions of Article 31
(b) and Article 46 §§ 4 and 5 of the Convention, the provisions which follow. It shall also apply the other provisions

68  As amended by the Court on 4 July 2005.
69  Asamended by the Court on 4 July 2005.
70 Inserted by the Court on 13 November 2006 and 14 May 2007.
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of these Rules to the extent to which it considers this to be appropriate.

Rule 95
Any request made pursuant to Article 46 § 4 of the Convention shall be reasoned and shall be filed with the
Registrar. It shall be accompanied by

a. the judgment concerned;

b. information about the execution proceedings before the Committee of Ministers in respect of the judg-
ment concerned, including, if any, the views expressed in writing by the parties concerned and commu-
nications submitted in those proceedings;

c. copies of the formal notice served on the respondent Contracting Party or Parties and the decision refe-
rred to in Article 46 § 4 of the Convention;

d. the name and address of the person or persons appointed by the Committee of Ministers to give the
Court any explanations which it may require;

e. copies of all other documents likely to elucidate the question.

Rule 96
A Grand Chamber shall be constituted, in accordance with Rule 24 § 2 (g), to consider the question referred to
the Court.

Rule 97
The President of the Grand Chamber shall inform the Committee of Ministers and the parties concerned that they
may submit written comments on the question referred.

Rule 98
1. The President of the Grand Chamber shall lay down the time-limits for filing written comments or other doc-
uments.

2. The Grand Chamber may decide to hold a hearing.

Rule 99

The Grand Chamber shall decide by means of a judgment. Copies of the judgment shall be transmitted to the
Committee of Ministers and to the parties concerned as well as to any third party, including the Council of Europe
Commissioner for Human Rights.

CHAPTER XI - LEGAL AID

Rule 100 (former Rule 91)

1. The President of the Chamber may, either at the request of an applicant having lodged an application under
Article 34 of the Convention or of his or her own motion, grant free legal aid to the applicant in connection
with the presentation of the case from the moment when observations in writing on the admissibility of that
application are received from the respondent Contracting Party in accordance with Rule 54 § 2 b, or where the
time-limit for their submission has expired.

2. Subject to Rule 105, where the applicant has been granted legal aid in connection with the presentation of his
or her case before the Chamber, that grant shall continue in force for the purposes of his or her representation
before the Grand Chamber.

Rule 101 (former Rule 92)

Legal aid shall be granted only where the President of the Chamber is satisfied (a) that it is necessary for the

proper conduct of the case before the Chamber; (b) that the applicant has insufficient means to meet all or part

of the costs entailed.

Rule 102 (former Rule 937)
1. Inorderto determine whether or not applicants have sufficient means to meet all or part of the costs entailed,
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they shall be required to complete a form of declaration stating their income, capital assets and any financial
commitments in respect of dependants, or any other financial obligations. The declaration shall be certified
by the appropriate domestic authority or authorities.

2. The President of the Chamber may invite the Contracting Party concerned to submit its comments
in writing.

3. After receiving the information mentioned in paragraph 1 of this Rule, the President of the Chamber shall
decide whether or not to grant legal aid. The Registrar shall inform the parties accordingly.

Rule 103 (former Rule 94)

1. Fees shall be payable to the advocates or other persons appointed in accordance with Rule 36 § 4. Fees may,
where appropriate, be paid to more than one such representative.

2. Legal aid may be granted to cover not only representatives’ fees but also travelling and subsistence expenses
and other necessary expenses incurred by the applicant or appointed representative.

Rule 104 (former Rule 95)
On a decision to grant legal aid, the Registrar shall fix (a) the rate of fees to be paid in accordance with the legal-aid
scales in force; (b) the level of expenses to be paid.

Rule 105 (former Rule 96)
The President of the Chamber may, if satisfied that the conditions stated in Rule 101 are no longer fulfilled, revoke
or vary a grant of legal aid at any time.

TITLE 11l - TRANSITIONAL RULES
Former rules 97 and 98 deleted

Rule 106 — Relations between the Court and the Commission (former Rule 99)

1. In cases brought before the Court under Article 5 §§ 4 and 5 of Protocol No. 11 to the Convention, the Court
may invite the Commission to delegate one or more of its members to take part in the consideration of the
case before the Court.

2. In cases referred to in paragraph 1 of this Rule, the Court shall take into consideration the report of the Com-
mission adopted pursuant to former Article 31 of the Convention.

3. Unless the President of the Chamber decides otherwise, the said report shall be made available to the public
through the Registrar as soon as possible after the case has been brought before the Court.

4. The remainder of the case file of the Commission, including all pleadings, in cases brought before the Court
under Article 5 §§ 2 to 5 of Protocol No. 11 shall remain confidential unless the President of the Chamber
decides otherwise.

5. In cases where the Commission has taken evidence but has been unable to adopt a report in accordance with
former Article 31 of the Convention, the Court shall take into consideration the verbatim records, documenta-
tion and opinion of the Commission’s delegations arising from such investigations.

Rule 107 — Chamber and Grand Chamber proceedings (former Rule 100)

1. In cases referred to the Court under Article 5 § 4 of Protocol No. 11 to the Convention, a panel of the Grand
Chamber constituted in accordance with Rule 24 § 5 shall determine, solely on the basis of the existing case
file, whether a Chamber or the Grand Chamber is to decide the case.

2. If the case is decided by a Chamber, the judgment of the Chamber shall, in accordance with Article 5 § 4 of
Protocol No. 11, be final and Rule 73 shall be inapplicable.

3. Cases transmitted to the Court under Article 5 § 5 of Protocol No. 11 shall be forwarded by the President of
the Court to the Grand Chamber.

71  As amended by the Court on 29 May 2006.
72 As amended by the Court on 13 December 2004.
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For each case transmitted to the Grand Chamber under Article 5 § 5 of Protocol No. 11, the Grand Chamber
shall be completed by judges designated by rotation within one of the groups mentioned in Rule 24 § 372,
the cases being allocated to the groups on an alternate basis.

Rule 108 - Grant of legal aid (former Rule 101)
Subject to Rule 96, in cases brought before the Court under Article 5 §§ 2 to 5 of Protocol No. 11 to the Convention,
a grant of legal aid made to an applicant in the proceedings before the Commission or the former Court shall

continue in force for the purposes of his or her representation before the Court.

Rule 109 - Request for revision of a judgment (former Rule 1027%)

1.

Where a party requests revision of a judgment delivered by the former Court, the President of the Court shall
assign the request to one of the Sections in accordance with the conditions laid down in Rule 51 or 52, as the
case may be.

The President of the relevant Section shall, notwithstanding Rule 80 § 3, constitute a new Chamber to consider

the request.

The Chamber to be constituted shall include as ex officio members

a. the President of the Section; and, whether or not they are members of the relevant Section,

b. the judge elected in respect of any Contracting Party concerned or, if he or she is unable to sit, any judge
appointed under Rule 29;

c. any judge of the Court who was a member of the original Chamber that delivered the judgment in the
former Court.

a. The other members of the Chamber shall be designated by the President of the Section by means of a
drawing of lots from among the members of the relevant Section.
b. The members of the Section who are not so designated shall sit in the case as substitute judges.

TITLE IV — FINAL CLAUSES
Rule 110 - Amendment or suspension of a Rule (former Rule 103)

1.

Any Rule may be amended upon a motion made after notice where such a motion is carried at the next
session of the plenary Court by a majority of all the members of the Court. Notice of such a motion shall

73
74

As amended by the Court on 13 December 2004.

The amendments adopted on 8 December 2000 entered into force immediately. The amendments adopted
on 17 June 2002 and 8 July 2002 entered into force on 1 October 2002. The amendments adopted on 7 July
2003 entered into force on 1 November 2003. The amendments adopted on 13 December 2004 entered
into force on 1 March 2005. The amendments adopted on 4 July 2005 entered into force on 3 October 2005.
The amendments adopted on 7 November 2005 entered into force on 1 December 2005. The amendments
adopted on 29 May 2006 entered into force on 1 July 2006. The amendments adopted on 14 May 2007
entered into force on 1 July 2007. The amendments adopted on 11 December 2007, 22 September and 1
December 2008 entered into force on 1 January 2009. The amendments adopted on 29 June 2009 entered
into force on 1 July 2009. The amendments relating to Protocol No. 14 to the Convention, adopted on 13
November 2006 and 14 May 2007, entered into force on 1 June 2010. The amendments adopted on 21
February 2011 entered into force on 1 April 2011. The amendments adopted on 16 January 2012 entered
into force on 1 February 2012. The amendments adopted on 20 February 2012 entered into force on 1 May
2012. The amendments adopted on 2 April 2012 entered into force on 1 September 2012. The amendments
adopted on 14 January and 6 February 2013 entered into force on 1 May 2013. The amendments adopted
on 6 May 2013 entered into force on 1 July 2013 and 1 January 2014. The amendments adopted on 14 April
and 23 June 2014 entered into force on 1 July 2014.
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be delivered in writing to the Registrar at least one month before the session at which it is to be discussed.
On receipt of such a notice of motion, the Registrar shall inform all members of the Court at the earliest
possible moment.

A Rule relating to the internal working of the Court may be suspended upon a motion made without notice,
provided that this decision is taken unanimously by the Chamber concerned. The suspension of a Rule shall in
this case be limited in its operation to the particular purpose for which it was sought.

Rule 111 — Entry into force of the Rules (former Rule 1047%)
The present Rules shall enter into force on 1 November 1998.

ANNEX TO THE RULES” (CONCERNING INVESTIGATIONS)
Rule Al - Investigative measures

1.

The Chamber may, at the request of a party or of its own motion, adopt any investigative measure which it
considers capable of clarifying the facts of the case. The Chamber may, inter alia, invite the parties to produce
documentary evidence and decide to hear as a witness or expert or in any other capacity any person whose
evidence or statements seem likely to assist it in carrying out its tasks.

The Chamber may also ask any person or institution of its choice to express an opinion or make a written
report on any matter considered by it to be relevant to the case.

After a case has been declared admissible or, exceptionally, before the decision on admissibility, the Chamber
may appoint one or more of its members or of the other judges of the Court, as its delegate or delegates, to
conduct an inquiry, carry out an on-site investigation or take evidence in some other manner. The Chamber
may also appoint any person or institution of its choice to assist the delegation in such manner as it sees fit.
The provisions of this Chapter concerning investigative measures by a delegation shall apply, mutatis mutan-
dis, to any such proceedings conducted by the Chamber itself.

Proceedings forming part of any investigation by a Chamber or its delegation shall be held in camera, save in
so far as the President of the Chamber or the head of the delegation decides otherwise.

The President of the Chamber may, as he or she considers appropriate, invite, or grant leave to, any third party
to participate in an investigative measure. The President shall lay down the conditions of any such participa-
tion and may limit that participation if those conditions are not complied with.

Rule A2 - Obligations of the parties as regards investigative measures

1.

The applicant and any Contracting Party concerned shall assist the Court as necessary in implementing any
investigative measures.

The Contracting Party on whose territory on-site proceedings before a delegation take place shall extend to
the delegation the facilities and cooperation necessary for the proper conduct of the proceedings. These shall
include, to the full extent necessary, freedom of movement within the territory and all adequate security
arrangements for the delegation, for the applicant and for all witnesses, experts and others who may be heard
by the delegation. It shall be the responsibility of the Contracting Party concerned to take steps to ensure that
no adverse consequences are suffered by any person or organisation on account of any evidence given, or of
any assistance provided, to the delegation.

Rule A3 - Failure to appear before a delegation

Where a party or any other person due to appear fails or declines to do so, the delegation may, provided that it
is satisfied that such a course is consistent with the proper administration of justice, nonetheless continue with
the proceedings.

Rule A4 - Conduct of proceedings before a delegation

1. The delegates shall exercise any relevant power conferred on the Chamber by the Convention or these Rules
and shall have control of the proceedings before them.

2. The head of the delegation may decide to hold a preparatory meeting with the parties or their representatives

75 Inserted by the Court on 7 July 2003.
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prior to any proceedings taking place before the delegation.

Rule A5 — Convocation of witnesses, experts and of other persons to proceedings before a delegation

1.
2.

Witnesses, experts and other persons to be heard by the delegation shall be summoned by the Registrar.
The summons shall indicate
a. the case in connection with which it has been issued;

b. the object of the inquiry, expert opinion or other investigative measure ordered by the Chamber or the
President of the Chamber;

c. any provisions for the payment of sums due to the person summoned.

The parties shall provide, in so far as possible, sufficient information to establish the identity and addresses of
witnesses, experts or other persons to be summoned.

In accordance with Rule 37 § 2, the Contracting Party in whose territory the witness resides shall be respon-
sible for servicing any summons sent to it by the Chamber for service. In the event of such service not being
possible, the Contracting Party shall give reasons in writing. The Contracting Party shall further take all reason-
able steps to ensure the attendance of persons summoned who are under its authority or control.

The head of the delegation may request the attendance of witnesses, experts and other persons during on-site
proceedings before a delegation. The Contracting Party on whose territory such proceedings are held shall, if
so requested, take all reasonable steps to facilitate that attendance.

Where a witness, expert or other person is summoned at the request or on behalf of a Contracting Party, the
costs of their appearance shall be borne by that Party unless the Chamber decides otherwise. The costs of the
appearance of any such person who is in detention in the Contracting Party on whose territory on-site pro-
ceedings before a delegation take place shall be borne by that Party unless the Chamber decides otherwise.
In all other cases, the Chamber shall decide whether such costs are to be borne by the Council of Europe or
awarded against the applicant or third party at whose request or on whose behalf the person appears. In all
cases, such costs shall be taxed by the President of the Chamber.

Rule A6 — Oath or solemn declaration by witnesses and experts heard by a delegation

1.

After the establishment of the identity of a witness and before testifying, each witness shall take the oath or
make the following solemn declaration:

“I swear” — or “I solemnly declare upon my honour and conscience” — “that | shall speak the truth, the whole
truth and nothing but the truth.”

This act shall be recorded in minutes.

After the establishment of the identity of the expert and before carrying out his or her task for the delegation,
every expert shall take the oath or make the following solemn declaration: “I swear” —or “I solemnly declare”
— “that | will discharge my duty as an expert honourably and conscientiously.”

This act shall be recorded in minutes.

Rule A7 — Hearing of witnesses, experts and other persons by a delegation

1.

Any delegate may put questions to the Agents, advocates or advisers of the parties, to the applicant, witnesses
and experts, and to any other persons appearing before the delegation.

Witnesses, experts and other persons appearing before the delegation may, subject to the control of the head
of the delegation, be examined by the Agents and advocates or advisers of the parties. In the event of an
objection to a question put, the head of the delegation shall decide.

Save in exceptional circumstances and with the consent of the head of the delegation, witnesses, experts and
other persons to be heard by a delegation will not be admitted to the hearing room before they give evidence.
The head of the delegation may make special arrangements for witnesses, experts or other persons to be
heard in the absence of the parties where that is required for the proper administration of justice.

The head of the delegation shall decide in the event of any dispute arising from an objection to a witness
or expert. The delegation may hear for information purposes a person who is not qualified to be heard as a
witness or expert.

Rule A8 — Verbatim record of proceedings before a delegation

1.

A verbatim record shall be prepared by the Registrar of any proceedings concerning an investigative measure
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by a delegation. The verbatim record shall include:
a. the composition of the delegation;

b. a list of those appearing before the delegation, that is to say Agents, advocates and advisers of the
parties taking part;

c. the surname, forenames, description and address of each witness, expert or other person heard;
d. the text of statements made, questions put and replies given;

e. the text of any ruling delivered during the proceedings before the delegation or by the head
of the delegation.

2. |If all or part of the verbatim record is in a non-official language, the Registrar shall arrange for its translation
into one of the official languages.

3. The representatives of the parties shall receive a copy of the verbatim record in order that they may, subject
to the control of the Registrar or the head of the delegation, make corrections, but in no case may such cor-
rections affect the sense and bearing of what was said. The Registrar shall lay down, in accordance with the
instructions of the head of the delegation, the time-limits granted for this purpose.

4. The verbatim record, once so corrected, shall be signed by the head of the delegation and the Registrar and
shall then constitute certified matters of record.

PRACTICE DIRECTIONS

REQUESTS FOR INTERIM MEASURES™®

(Rule 39 of the Rules of Court)

By virtue of Rule 39 of the Rules of Court, the Court may issue interim measures which are binding on the State
concerned. Interim measures are only applied in exceptional cases.

The Court will only issue an interim measure against a Member State where, having reviewed all the rele-
vant information, it considers that the applicant faces a real risk of serious, irreversible harm if the measure is
not applied.

Applicants or their legal representatives’’ who make a request for an interim measure pursuant to Rule 39 of the
Rules of Court should comply with the requirements set out below.

I. Accompanying information

Any request lodged with the Court must state reasons. The applicant must in particular specify in detail the
grounds on which his or her particular fears are based, the nature of the alleged risks and the Convention provi-
sions alleged to have been violated.

A mere reference to submissions in other documents or domestic proceedings is not sufficient. It is essen-
tial that requests be accompanied by all necessary supporting documents, in particular relevant domestic
court, tribunal or other decisions, together with any other material which is considered to substantiate the
applicant’s allegations.

The Court will not necessarily contact applicants whose request for interim measures is incomplete, and requests
which do not include the information necessary to make a decision will not normally be submitted for a decision.

Where the case is already pending before the Court, reference should be made to the application number al-
located to it.

In cases concerning extradition or deportation, details should be provided of the expected date and time of the
removal, the applicant’s address or place of detention and his or her official case- reference number. The Court

76  Practice direction issued by the President of the Court in accordance with Rule 32 of the Rules of Court on
5 March 2003 and amended on 16 October 2009 and on 7 July 2011.

77  Itis essential that full contact details be provided.

78  According to the degree of urgency and bearing in mind that requests by letter must not be sent by stan-
dard post.
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must be notified of any change to those details (date and time of removal, address etc.) as soon as possible.

The Court may decide to take a decision on the admissibility of the case at the same time as considering the
request for interim measures.

1l. Requests to be made by facsimile or letter’®

Requests for interim measures under Rule 39 should be sent by facsimile or by post. The Court will not deal with
requests sent by e-mail. The request should, where possible, be in one of the official languages of the Contracting
Parties. All requests should be marked as follows in bold on the face of the request:“Rule 39 — Urgent Person
to contact (name and contact details): ... [In deportation or extradition cases] Date and time of removal
and destination: ...”

11l. Making requests in good time

Requests for interim measures should normally be received as soon as possible after the final domestic decision
has been taken, in order to enable the Court and its Registry to have sufficient time to examine the matter. The
Court may not be able to deal with requests in removal cases received less than a working day before the planned
time of removal.”

Where the final domestic decision is imminent and there is a risk of immediate enforcement, especially in extra-
dition or deportation cases, applicants and their representatives should submit the request for interim measures
without waiting for that decision, indicating clearly the date on which it will be taken and that the request is
subject to the final domestic decision being negative.

IV. Domestic measures with suspensive effect

The Court is not an appeal tribunal from domestic tribunals, and applicants in extradition and expulsion cases
should pursue domestic avenues which are capable of suspending removal before applying to the Court for interim
measures. Where it remains open to an applicant to pursue domestic remedies which have suspensive effect, the
Court will not apply Rule 39 to prevent removal.

V. Follow-up

Applicants who apply for an interim measure under Rule 39 should ensure that they reply to correspondence
from the Court’s Registry. In particular, where a measure has been refused, they should inform the Court whether
they wish to pursue the application. Where a measure has been applied, they must keep the Court regularly and
promptly informed about the state of any continuing domestic proceedings. Failure to do so may lead to the case
being struck out of the Court’s list of cases.

INSTITUTION OF PROCEEDINGS®

(Individual applications under Article 34 of the Convention) I. General

1. An application under Article 34 of the Convention must be submitted in writing. No application may be made
by telephone. Except as provided otherwise by Rule 47 of the Rules of Court, only a completed application
form will interrupt the running of the six-month time-limit set out in Article 35 § 1 of the Convention. An
application form is available online from the Court’s website®!. Applicants are strongly encouraged to down-

79  The list of public and other holidays when the Court’s Registry is closed can be consulted on the Court’s
internet site: www.echr.coe.int/contact.

80  Practice direction issued by the President of the Court in accordance with Rule 32 of the Rules of Court on
1 November 2003 and amended on 22 September 2008, 24 June 2009 and 6 November 2013. This practice
direction supplements Rules 45 and 47.

81  www.echr.coe.int
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load and print the application form instead of contacting the Court for a paper copy to be sent by post. By
doing this, applicants will save time and will be in a better position to ensure that their completed appli-
cation form is submitted within the six-month time-limit. Help with the completion of the various fields is
available online.

An application must be sent to the following address: The Registrar European Court of Human Rights Council
of Europe F-67075 Strasbourg Cedex

Applications sent by fax will not interrupt the running of the six-month time-limit set out in Article 35
§ 1 of the Convention. Applicants must also dispatch the signed original by post within the same six-month
time-limit.

An applicant should be diligent in corresponding with the Court’s Registry. A delay in replying or failure to
reply may be regarded as a sign that the applicant is no longer interested in pursuing his or her application.

. Form and contents

The submissions in the application form concerning the facts, complaints and compliance with the require-
ments of exhaustion of domestic remedies and the time-limit set out in Article 35 § 1 of the Convention must
respect the conditions set out in Rule 47 of the Rules of Court. Any additional submissions must not exceed 20
pages (see Rule 47 § 2) and should:

a. beinan A4 page format with a margin of not less than 3.5 cm;

b. be wholly legible and, if typed, the text should be at least 12 pt in the body of the document and 10 pt
in the footnotes, with one and a half line spacing;

c. have all numbers expressed as figures;
d. have pages numbered consecutively;
e. be divided into numbered paragraphs;

f. bedivided into headings corresponding to “Facts”, “Complaints or statements of violations”, “Information
about the exhaustion of domestic remedies and compliance with the time-limit set out in Article 35 § 1”.

All fields in the application form must be filled in by use of words. Avoid using symbols, signs or abbreviations.

Explain in words even if the answer is negative or the question does not appear relevant.

An applicant who has already had a previous application or applications decided by the Court or who has an

application or applications pending before the Court must inform the Registry accordingly, stating the appli-

cation number or numbers.

a. Where an applicant does not wish to have his or her identity disclosed, he or she should state the reasons
for his or her request in writing, pursuant to Rule 47 § 4.

b. The applicant should also state whether, in the event of anonymity being authorised by the President
of the Chamber, he or she wishes to be designated by his or her initials or by a single letter (e.g., “X”,
“yr 77 ete).

The applicant or the applicant’s representative must sign the application form. If represented, the applicant

must sign the letter of authority, which forms part of the application form. Neither the application form nor
the letter can be signed per procurationem (p.p.).

. Grouped applications and multiple applicants

0. Where an applicant or representative lodges complaints on behalf of two or more applicants whose applica-
tions are based on different facts, a separate application form should be filled in for each individual giving all
the information required. The documents relevant to each applicant should also be annexed to that individ-
ual’s application form.

1. Where there are more than five applicants, the representative should provide — in addition to the application

8

2 www.echr.coe.int.

328



NPUNOXEHNA

forms and documents — a table setting out for each applicant the required personal information, an example of
which may be downloaded from the Court’s website®2. Where the representative is a lawyer, this table should
also be provided in electronic form.

12. In cases of large groups of applicants or applications, applicants or their representatives may be directed by
the Court to provide the text of their submissions or documents by electronic or other means. Other directions
may be given by the Court as to steps required to facilitate the effective and speedy processing of applications.

IV. Failure to comply with requests for information or directions

13. Failure, within the specified time-limit, to provide further information or documents at the Court’s request
or to comply with the Court’s directions as to the form or manner of the lodging of an application — including
grouped applications or applications by multiple applicants — may result, depending on the stage reached in
the proceedings, in the complaint(s) not being examined by the Court or the application(s) being declared
inadmissible or struck out of the Court’s list of cases.

WRITTEN PLEADINGS®
I. FILING OF PLEADINGS GENERAL

1. A pleading must be filed with the Registry within the time-limit fixed in accordance with Rule 38 of the Rules
of Court and in the manner described in paragraph 2 of that Rule.

2. The date on which a pleading or other document is received at the Court’s Registry will be recorded on that
document by a receipt stamp.

3. With the exception of pleadings and documents for which a system of electronic filing has been set up (see
the relevant practice directions), all other pleadings, as well as all documents annexed thereto, should be
submitted to the Court’s Registry in three copies sent by post or in one copy by fax2, followed by three copies
sent by post.

4. Pleadings or other documents submitted by electronic mail shall not be accepted.
5. Secret documents should be filed by registered post.

6. Unsolicited pleadings shall not be admitted to the case file unless the President of the Chamber decides
otherwise (see Rule 38 § 1)

Filing by fax
7. A party may file pleadings or other documents with the Court by sending them by fax.
8. The name of the person signing a pleading must also be printed on it so that he or she can be identified.

Electronic filing

9. The Court may authorise the Government of a Contracting Party or, after the communication of an application,
an applicant to file pleadings and other documents electronically. In such cases, the practice direction on writ-
ten pleadings shall apply in conjunction with the practice directions on electronic filing.

II. FORM AND CONTENTS
Form
10. A pleading should include:
a. the application number and the name of the case;
b. a title indicating the nature of the content (e.g., observations on admissibility [and the merits]; reply to
the Government’s/the applicant’s observations on admissibility [and the merits]; observations on the
merits; additional observations on admissibility [and the merits]; memorial etc.).

83  Practice direction issued by the President of the Court in accordance with Rule 32 of the Rules of Court on
1 November 2003 and amended on 22 September 2008 and 29 September 2014. 2. Fax no. +33 (0)3 88 41
27 30; other fax numbers can be found on the Court’s website (www.echr.coe.int).
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11. In addition, a pleading should normally:

a.
b.

a o

o

be in an A4 page format having a margin of not less than 3.5 cm wide;

be typed and wholly legible, the text appearing in at least 12 pt in the body and 10 pt in the footnotes,
with one-and-a-half line spacing;

have all numbers expressed as figures;

have pages numbered consecutively;

be divided into numbered paragraphs;

be divided into chapters and/or headings corresponding to the form and style of the Court’s decisions
and judgments (“Facts”/“Domestic law [and practice]”/“Complaints”/“Law”; the latter chapter should
be followed by headings entitled “Preliminary objection on ...”, “Alleged violation of Article ...”, as the
case may be);

place any answer to a question by the Court or to the other party’s arguments under a separate heading;
give a reference to every document or piece of evidence mentioned in the pleading and annexed thereto;
if sent by post, have its text printed on one side of the page only and pages and attachments placed
together in such a way as to enable them to be easily separated (they must not be glued or stapled).

12. If a pleading exceptionally exceeds thirty pages, a short summary should also be filed with it.

13. Where a party produces documents and/or other exhibits together with a pleading, every piece of evidence
should be listed in a separate annex.

Contents

14. The parties’ pleadings following communication of the application should include:

a.

15. a.

any comments they wish to make on the facts of the case; however, (i) if a party does not contest the

facts as set out in the statement of facts prepared by the Registry, it should limit its observations to a

brief statement to that effect; (ii) if a party contests only part of the facts as set out by the Registry, or

wishes to supplement them, it should limit its observations to those specific points; (iii) if a party objects

to the facts or part of the facts as presented by the other party, it should state clearly which facts are

uncontested and limit its observations to the points in dispute;

legal arguments relating firstly to admissibility and, secondly, to the merits of the case; however, (i) if

specific questions on a factual or legal point were put to a party, it should, without prejudice to Rule 55,

limit its arguments to such questions; (ii) if a pleading replies to arguments of the other party, submissions

should refer to the specific arguments in the order prescribed above.

The parties’ pleadings following the admission of the application should include:

i. ashort statement confirming a party’s position on the facts of the case as established in the decision
on admissibility;

ii. legal arguments relating to the merits of the case;

iii. areply to any specific questions on a factual or legal point put by the Court.

An applicant party submitting claims for just satisfaction at the same time should do so in the manner

described in the practice direction on filing just satisfaction claims.

16. In view of the confidentiality of friendly-settlement proceedings (see Article 39 § 2 of the Convention and Rule
62 § 2), all submissions and documents filed as part of the attempt to secure a friendly settlement should be
submitted separately from the written pleadings.
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17. No reference to offers, concessions or other statements submitted in connection with the friendly settlement
may be made in the pleadings filed in the contentious proceedings.

1. TIME-LIMITS GENERAL

18. It is the responsibility of each party to ensure that pleadings and any accompanying documents or evidence
are delivered to the Court’s Registry in time.

Extension of time-limits
19. A time-limit set under Rule 38 may be extended on request from a party.

20. A party seeking an extension of the time allowed for submission of a pleading must make a request as soon as
it has become aware of the circumstances justifying such an extension and, in any event, before the expiry of
the time-limit. It should state the reason for the delay.

21. If an extension is granted, it shall apply to all parties for which the relevant time-limit is running, including
those which have not asked for it.

IV. FAILURE TO COMPLY WITH REQUIREMENTS FOR PLEADINGS

22. Where a pleading has not been filed in accordance with the requirements set out in paragraphs 8 to 15 of this
practice direction, the President of the Chamber may request the party concerned to resubmit the pleading in
compliance with those requirements.

23. A failure to satisfy the conditions listed above may result in the pleading being considered not to have been
properly lodged (see Rule 38 § 1).

JUST SATISFACTION CLAIMS®*
I. INTRODUCTION

1. The award of just satisfaction is not an automatic consequence of a finding by the European Court of Human
Rights that there has been a violation of a right guaranteed by the European Convention on Human Rights
or its Protocols. The wording of Article 41, which provides that the Court shall award just satisfaction only if
domestic law does not allow complete reparation to be made, and even then only “if necessary” (sil y a lieu
in the French text), makes this clear.

2. Furthermore, the Court will only award such satisfaction as is considered to be “just” (équitable in the French
text) in the circumstances. Consequently, regard will be had to the particular features of each case. The Court
may decide that for some heads of alleged prejudice the finding of violation constitutes in itself sufficient just
satisfaction, without there being any call to afford financial compensation. It may also find reasons of equity to
award less than the value of the actual damage sustained or the costs and expenses actually incurred, or even
not to make any award at all. This may be the case, for example, if the situation complained of, the amount
of damage or the level of the costs is due to the applicant’s own fault. In setting the amount of an award, the
Court may also consider the respective positions of the applicant as the party injured by a violation and the
Contracting Party as responsible for the public interest. Finally, the Court will normally take into account the
local economic circumstances.

3. When it makes an award under Article 41, the Court may decide to take guidance from domestic standards. It
is, however, never bound by them.

4. Claimants are warned that compliance with the formal and substantive requirements deriving from the Con-
vention and the Rules of Court is a condition for the award of just satisfaction.

11. Submitting claims for just satisfaction: formal requirements

84  Practice direction issued by the President of the Court in accordance with Rule 32 of the Rules of Court
on 28 March 2007.
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5. Time-limits and other formal requirements for submitting claims for just satisfaction are laid down in
Rule 60 of the Rules of Court, the relevant part of which provides as follows:

“1. An applicant who wishes to obtain an award of just satisfaction under Article 41 of the Convention
in the event of the Court finding a violation of his or her Convention rights must make a specific claim
to that effect.

2. The applicant must submit itemised particulars of all claims, together with any relevant supporting docu-

ments, within the time-limit fixed for the submission of the applicant’s observations on the merits unless the
President of the Chamber directs otherwise.

3. If the applicant fails to comply with the requirements set out in the preceding paragraphs, the Chamber may
reject the claims in whole or in part.

”

Thus, the Court requires specific claims supported by appropriate documentary evidence, failing which it may
make no award. The Court will also reject claims set out on the application form but not resubmitted at the
appropriate stage of the proceedings and claims lodged out of time.

11I. SUBMITTING CLAIMS FOR JUST SATISFACTION: SUBSTANTIVE REQUIREMENTS

6. Just satisfaction may be afforded under Article 41 of the Convention in respect of: (a) pecuniary damage; (b)
non-pecuniary damage; and (c) costs and expenses.

1. Damage in general

7. Aclear causal link must be established between the damage claimed and the violation alleged. The Court will
not be satisfied by a merely tenuous connection between the alleged violation and the damage, nor by mere
speculation as to what might have been.

8. Compensation for damage can be awarded in so far as the damage is the result of a violation found. No award
can be made for damage caused by events or situations that have not been found to constitute a violation
of the Convention, or for damage related to complaints declared inadmissible at an earlier stage of the pro-
ceedings.

9. The purpose of the Court’s award in respect of damage is to compensate the applicant for the actual harmful
consequences of a violation. It is not intended to punish the Contracting Party responsible. The Court has
therefore, until now, considered it inappropriate to accept claims for damages with labels such as “punitive”,
“aggravated” or “exemplary”.

2. Pecuniary damage

10. The principle with regard to pecuniary damage is that the applicant should be placed, as far as possible, in the
position in which he or she would have been had the violation found not taken place, in other words, restitutio
in integrum. This can involve compensation for both loss actually suffered (damnum emergens) and loss, or
diminished gain, to be expected in the future (lucrum cessans).

11. Itis for the applicant to show that pecuniary damage has resulted from the violation or violations alleged. The
applicant should submit relevant documents to prove, as far as possible, not only the existence but also the
amount or value of the damage.

12. Normally, the Court’s award will reflect the full calculated amount of the damage. However, if the actual
damage cannot be precisely calculated, the Court will make an estimate based on the facts at its disposal. As
pointed out in paragraph 2 above, it is also possible that the Court may find reasons in equity to award less
than the full amount of the loss.

3. Non-pecuniary damage

13. The Court’s award in respect of non-pecuniary damage is intended to provide financial compensation for
non-material harm, for example mental or physical suffering.

14. It is in the nature of non-pecuniary damage that it does not lend itself to precise calculation. If the existence
of such damage is established, and if the Court considers that a monetary award is necessary, it will make an
assessment on an equitable basis, having regard to the standards which emerge from its case-law.

15. Applicants who wish to be compensated for non-pecuniary damage are invited to specify a sum which in
their view would be equitable. Applicants who consider themselves victims of more than one violation

332



NPUNOXEHNA

may claim either a single lump sum covering all alleged violations or a separate sum in respect of each
alleged violation.

4. Costs and expenses

16.

17.

18.

19.

20.

21.

The Court can order the reimbursement to the applicant of costs and expenses which he or she has incurred
— first at the domestic level, and subsequently in the proceedings before the Court itself —in trying to prevent
the violation from occurring, or in trying to obtain redress therefor. Such costs and expenses will typically
include the cost of legal assistance, court registration fees and suchlike. They may also include travel and sub-
sistence expenses, in particular if these have been incurred by attendance at a hearing of the Court.

The Court will uphold claims for costs and expenses only in so far as they are referable to the violations it has
found. It will reject them in so far as they relate to complaints that have not led to the finding of a violation,
or to complaints declared inadmissible. This being so, applicants may wish to link separate claim items to
particular complaints.

Costs and expenses must have been actually incurred. That is, the applicant must have paid them, or be bound
to pay them, pursuant to a legal or contractual obligation. Any sums paid or payable by domestic authorities or
by the Council of Europe by way of legal aid will be deducted.

Costs and expenses must have been necessarily incurred. That is, they must have become unavoidable in
order to prevent the violation or obtain redress therefor.

They must be reasonable as to quantum. If the Court finds them to be excessive, it will award a sum which, on
its own estimate, is reasonable.

The Court requires evidence, such as itemised bills and invoices. These must be sufficiently detailed to enable
the Court to determine to what extent the above requirements have been met.

5. Payment information

22.

Applicants are invited to identify a bank account into which they wish any sums awarded to be paid. If they
wish particular amounts, for example the sums awarded in respect of costs and expenses, to be paid separate-
ly, for example directly into the bank account of their representative, they should so specify.

IV. THE FORM OF THE COURT’S AWARDS

23,

24.

25.

The Court’s awards, if any, will normally be in the form of a sum of money to be paid by the respon-
dent Contracting Party to the victim or victims of the violations found. Only in extremely rare cases can
the Court consider a consequential order aimed at putting an end or remedying the violation in ques-
tion. The Court may, however, decide at its discretion to offer guidance for the execution of its judgment
(Article 46 of the Convention).

Any monetary award under Article 41 will normally be in euros (EUR, €) irrespective of the currency in which
the applicant expresses his or her claims. If the applicant is to receive payment in a currency other than
the euro, the Court will order the sums awarded to be converted into that other currency at the exchange
rate applicable on the date of payment. When formulating their claims applicants should, where appropriate,
consider the implications of this policy in the light of the effects of converting sums expressed in a different
currency into euros or contrariwise.

The Court will of its own motion set a time-limit for any payments that may need to be made, which will nor-
mally be three months from the date on which its judgment becomes final and binding. The Court will also or-
der default interest to be paid in the event that that time-limit is exceeded, normally at a simple rate equal to
the marginal lending rate of the European Central Bank during the default period plus three percentage points.

85

86

Practice direction issued by the President of the Court in accordance with Rule 32 of the Rules of Court on
22 September 2008 and amended on 29 September 2014.
For example, 65051/01 Karagyozov Observ Adm Merits.
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SECURED ELECTRONIC FILING BY GOVERNMENTS?®S

1. SCOPE OF APPLICATION

1. The Governments of the Contracting Parties that have opted for the Court’s system of secured electronic filing
shall send all their written communications with the Court by uploading them on the secured website set up
for that purpose and shall accept written communications sent to them by the Registry of the Court by down-
loading them from that site, with the following exceptions:
a. all written communications in relation to a request for interim measures under Rule 39 of the Rules of

Court shall be sent simultaneously by two means: through the secured website and by fax;

b. attachments, such as plans, manuals, etc. that may not be comprehensively viewed in an electronic
format may be filed by post;

c. the Court’s Registry may request that a paper document or attachment be submitted by post.

2. If the Government have filed a document by post or fax, they shall, as soon as possible, file electronically a
notice of filing by post or fax, describing the document sent, stating the date of dispatch and setting forth the
reasons why electronic filing was not possible.

Il. TECHNICAL REQUIREMENTS

3. The Government shall possess the necessary technical equipment and follow the user manual sent to them
by the Court’s Registry.

n

4. A document filed electronically shall be in PDF format, preferably in searchable PDF.

. Format and naming convention

5. Unsigned letters and written pleadings shall not be accepted. Signed documents to be filed electronically
shall be generated by scanning the original paper copy. The Government shall keep the original paper copy
in their files.

6. The name of a document filed electronically shall be prefixed by the application number, followed by the
name of the applicant as spelled in Latin script by the Registry of the Court, and contain an indication of the
contents of the document®®.

IV. Relevant date with regard to time-limits

7. The date on which the Government have successfully uploaded a document on the secured website shall be
considered as the date of dispatch within the meaning of Rule 38 & 2 or the date of filing for the purposes of
Rule 73 § 1.

8. To facilitate keeping track of the correspondence exchanged, every day shortly before midnight the secured
server generates automatically an electronic mail message listing the documents that have been filed elec-
tronically within the past twenty-four hours.

V. DIFFERENT VERSIONS OF ONE AND THE SAME DOCUMENT

9. The secured website shall not permit the modification, replacement or deletion of an uploaded document.
If the need arises for the Government to modify a document they have uploaded, they shall create a new
document named differently (for example, by adding the word “modified” in the document name). This op-
portunity should only be used where genuinely necessary and should not be used to correct minor errors.

10. Where the Government have filed more than one version of the same document, only the document filed in
time shall be taken into consideration. Where more than one version has been filed in time, the latest version

87  Practice direction issued by the President of the Court in accordance with Rule 32 of the Rules of Court
on 14 January 2010.
88  http://hudoc.echr.coe.int/.
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shall be taken into consideration, unless the President of the Chamber decides otherwise.

REQUESTS FOR ANONYMITY®

(Rules 33 and 47 of the Rules of Court) General principles

The parties are reminded that, unless a derogation has been obtained pursuant to Rules 33 or 47 of the Rules of
Court, documents in proceedings before the Court are public. Thus, all information that is submitted in connec-
tion with an application in both written and oral proceedings, including information about the applicant or third
parties, will be accessible to the public.

The parties should also be aware that the statement of facts, decisions and judgments of the Court are usually
published in HUDOC® on the Court’s website (Rule 78).

Requests in pending cases

Any request for anonymity should be made when completing the application form or as soon as possible there-
after. In both cases the applicant should provide reasons for the request and specify the impact that publication
may have for him or her.

Retroactive requests

If an applicant wishes to request anonymity in respect of a case or cases published on HUDOC before 1 January 2010,
he or she should send a letter to the Registry setting out the reasons for the request and specifying the impact
that this publication has had or may have for him or her. The applicant should also provide an explanation as to
why anonymity was not requested while the case was pending before the Court.

In deciding on the request the President shall take into account the explanations provided by the applicant, the
level of publicity that the decision or judgment has already received and whether or not it is appropriate or
practical to grant the request.

11. When the President grants the request, he or she shall also decide on the most appropriate steps to be tak-
en to protect the applicant from being identified. For example, the decision or judgment could, inter alia,
be removed from the Court’s website or the personal data deleted from the published document.

Other measures
The President may also take any other measure he or she considers necessary or desirable in respect of any
material published by the Court in order to ensure respect for private life.

ELECTRONIC FILING BY APPLICANTS®

1. SCOPE OF APPLICATION

1. After the communication of a case, applicants who have opted to file pleadings electronically shall send all
written communications with the Court by using the Court’s Electronic Communications Service (ECS) and
shall accept written communications sent to them by the Registry of the Court by means of ECS, with the
following exceptions:
a. all written communications in relation to a request for interim measures under Rule 39 of the Rules of

Court shall be sent only by fax or post;

b. attachments, such as plans, manuals, etc., that may not be comprehensively viewed in an electronic
format may be filed by post;

89 Issued by the President of the Court in accordance with Rule 32 of the Rules of Court on 29 September
2014. This practice direction will become operational in 2015 on a date to be decided following a test phase.
90 The following is an example: 65051/01 Karagyozov Observ Adm Merits.
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c. the Court’s Registry may request that a paper document or attachment be submitted by post.

2. If an applicant has filed a document by post or fax, he or she shall, as soon as possible, file electronically a
notice of filing by post or fax, describing the document sent, stating the date of dispatch and setting forth the
reasons why electronic filing was not possible.

1. TECHNICAL REQUIREMENTS

3. Applicants shall possess the necessary technical equipment and follow the user manual sent to them by the
Court’s Registry.

11l. FORMAT AND NAMING CONVENTION

4. A document filed electronically shall be in PDF format, preferably in searchable PDF.

5. Unsigned letters and written pleadings shall not be accepted. Signed documents to be filed electronical-
ly shall be generated by scanning the original paper copy. Applicants shall keep the original paper copy in
their files.

6. The name of a document filed electronically shall be prefixed by the application number, followed by the
name of the applicant as spelled in Latin script by the Registry of the Court, and contain an indication of the
contents of the document®.

IV. RELEVANT DATE WITH REGARD TO TIME LIMITS

7. The date on which an applicant has successfully filed the document electronically with the Court shall be
considered as the date, based on Strasbourg time, of dispatch within the meaning of Rule 38 § 2 or the date
of filing for the purposes of Rule 73 § 1.

8. To facilitate keeping track of the correspondence exchanged and to ensure compliance with the time limits set
by the Court, the applicant should regularly check his or her e-mail account and ECS account.

V. DIFFERENT VERSIONS OF ONE AND THE SAME DOCUMENT

9. The ECS shall not permit the modification, replacement or deletion of a filed document. If the need arises for
the applicant to modify a document he or she has filed, they shall create a new document named differently
(for example, by adding the word “modified” in the document name).This opportunity should only be used
where genuinely necessary and should not be used to correct minor errors.

10. Where an applicant has filed more than one version of the same document, only the document filed in time
shall be taken into consideration. Where more than one version has been filed in time, the latest version shall
be taken into consideration, unless the President of the Chamber decides otherwise.
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e o cmon

PROTOCOL NO. 15 AMENDING THE CONVENTION
ON THE PROTECTION OF HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS

Strasbourg, 24.V1.2013

Preamble

The member States of the Council of Europe and the other High Contracting Parties to the Convention for
the Protection of Human Rights and Fundamental Freedoms, signed at Rome on 4 November 1950 (hereinafter
referred to as “the Convention”), signatory hereto,

Having regard to the declaration adopted at the High Level Conference on the Future of the European Court of
Human Rights, held in Brighton on 19 and 20 April 2012, as well as the declarations adopted at the conferences
held in Interlaken on 18 and 19 February 2010 and Izmir on 26 and 27 April 2011;

Having regard to Opinion No. 283 (2013) adopted by the Parliamentary Assembly of the Council of Europe on
26 April 2013;

Considering the need to ensure that the European Court of Human Rights (hereinafter referred to as “the Court”)
can continue to play its pre-eminent role in protecting human rights in Europe,

Have agreed as follows:

Article 1

At the end of the preamble to the Convention, a new recital shall be added, which shall read as follows:
“Affirming that the High Contracting Parties, in accordance with the principle of subsidiarity, have the primary
responsibility to secure the rights and freedoms defined in this Convention and the Protocols thereto, and that
in doing so they enjoy a margin of appreciation, subject to the supervisory jurisdiction of the European Court of
Human Rights established by this Convention,”

Article 2
In Article 21 of the Convention, a new paragraph 2 shall be inserted, which shall read as follows:

1. “Candidtates shall be less than 65 years of age at the date by which the list of three candidates has been
requested by the Parliamentary Assembly, further to Article 22.”
2. Paragraphs 2 and 3 of Article 21 of the Convention shall become paragraphs 3 and 4 of Article 21 respectively.

3. Paragraph 2 of Article 23 of the Convention shall be deleted. Paragraphs 3 and 4 of Article 23 shall become
paragraphs 2 and 3 of Article 23 respectively.

Article 3
In Article 30 of the Convention, the words “unless one of the parties to the case objects” shall be deleted.

Article 4
In Article 35, paragraph 1 of the Convention, the words “within a period of six months” shall be replaced by the
words “within a period of four months”.
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Article 5
In Article 35, paragraph 3, sub-paragraph b of the Convention, the words “and provided that no case may be
rejected on this ground which has not been duly considered by a domestic tribunal” shall be deleted.

Final and transitional provisions

Article 6

1. This Protocol shall be open for signature by the High Contracting Parties to the Convention, which may express
their consent to be bound by:
a. signature without reservation as to ratification, acceptance or approval; or

b. signature subject to ratification, acceptance or approval, followed by ratification, acceptance or approval.

2. The instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the
Council of Europe.

Article 7

This Protocol shall enter into force on the first day of the month following the expiration of a period of three
months after the date on which all High Contracting Parties to the Convention have expressed their consent to
be bound by the Protocol, in accordance with the provisions of Article 6.

Article 8

1. The amendments introduced by Article 2 of this Protocol shall apply only to candidates on lists submitted to
the Parliamentary Assembly by the High Contracting Parties under Article 22 of the Convention after the entry
into force of this Protocol.

2. The amendment introduced by Article 3 of this Protocol shall not apply to any pending case in which one of
the parties has objected, prior to the date of entry into force of this Protocol, to a proposal by a Chamber of
the Court to relinquish jurisdiction in favour of the Grand Chamber.

3. Article 4 of this Protocol shall enter into force following the expiration of a period of six months after the date
of entry into force of this Protocol. Article 4 of this Protocol shall not apply to applications in respect of which
the final decision within the meaning of Article 35, paragraph 1 of the Convention was taken prior to the date
of entry into force of Article 4 of this Protocol.

4. All other provisions of this Protocol shall apply from its date of entry into force, in accordance with the pro-
visions of Article 7.

Article 9
The Secretary General of the Council of Europe shall notify the member States of the Council of Europe and the
other High Contracting Parties to the Convention of:

a. any signature;

b. the deposit of any instrument of ratification, acceptance or approval;

c. the date of entry into force of this Protocol in accordance wtih Article 7; and

d. any other act, notification or communication relating to this Protocol.

e. in witness whereof, the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 24™ day of June 2013, in English and in French, both texts being equally authentic,
in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of the
Council of Europe shall transmit certified copies to each member State of the Council of Europe and to the other
High Contracting Parties to the Convention.
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NOTES FOR FILLING IN THE APPLICATION FORM

I. WHAT YOU SHOULD KNOW BEFORE FILLING IN THE APPLICATION FORM

What complaints can the Court examine?

The European Court of Human Rights is an international court which can only examine complaints from persons,
organisations and companies claiming that their rights under the European Convention on Human Rights have
been infringed. The Convention is an international treaty by which a large number of European States have
agreed to secure certain fundamental rights. The rights guaranteed are set out in the Convention itself, and also
in Protocols Nos. 1, 4, 6, 7, 12 and 13, which only some of the States have accepted. You should read these texts,
all of which are enclosed.

The Court cannot deal with every kind of complaint. Its powers are defined by the admissibility criteria set out
in the Convention which limit who can complain, when and about what. More than 90% of the applications
examined by the Court are declared inadmissible. You should therefore check that your complaints comply with
the admissibility requirements described below.

The Court can only examine your case where:

- the complaints relate to infringements of one or more of the rights set out in the Convention
and Protocols;

- the complaints are directed against a State which has ratified the Convention or the Protocol in ques-
tion (not all States have ratified every Protocol so check the list of ratifications on the Court’s website at
www.echr.coe.int/applicants);

- the complaints relate to matters which involve the responsibility of a public authority (legislature, adminis-
trative body, court of law etc.); the Court cannot deal with complaints directed against private individuals or
private organisations;

- the complaints concern acts or events occurring after the date of ratification by the State of the Convention
or the Protocol in question (see the dates for each State on the list of ratifications on the Court’s website at
www.echr.coe.int/applicants);

- you are personally and directly affected by the breach of a fundamental right (you have “victim status”);

- you have given the domestic system the opportunity to put right the breach of your rights (“exhaustion of
domestic remedies”); this generally means that before applying to the Court you must have raised the same
complaints in the national courts, including the highest court. This involves complying with national rules of
procedure, including time- limits. You do not have to make use of remedies which are ineffective or apply for
special discretionary or extraordinary remedies outside the normal appeal procedures;

- you have lodged your complete application with the Court within six months from the final domes-
tic decision in the national system. The six-month period normally runs from the date on which the deci-
sion of the highest competent national court or authority was given, or was served on you or your lawyer.
Where there is no available effective remedy for a complaint, the six-month period runs from the date of the
act, event or decision complained about. The six-month period is only interrupted when you send the Court a
complete application which complies with the requirements of Rule 47 of the Rules of Court (see the text set
out in the Application Pack). The period ends on the last day of the six months even if it is a Sunday or public
holiday. To sum up, the application form, together with all the required information and documents, must
be dispatched to the Court on or before the final day of the six-month period, so make sure you send them
through the post in good time;

- your complaints are based on solid evidence; you have to substantiate your claims by telling your story clearly
and supporting it with documents, decisions, medical reports, witness statements and other material;

- you are able to show that the matters about which you complain have interfered unjustifiably with a funda-
mental right. You cannot just complain that a court’s decision was wrong or that a domestic tribunal made
a mistake; the Court is not a court of appeal from national courts and cannot annul or alter their decisions;

- your complaints have not already been examined by the Court or another international body. You should
also be aware that the Court receives tens of thousands of complaints every year. It does not have the re-
sources to examine trivial or repeated complaints which have no substance and which are not the kind
of cases an international supervisory body should be looking into. Such complaints may be rejected as being
an abuse of petition, as can also happen where applicants use offensive or insulting language. Where the
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matter complained about does not cause an applicant any real harm or significant disadvantage, raises no
new human rights issues that need to be addressed at international level and has already been looked at by
a domestic court, the case may also be rejected. For further information on these criteria, you can consult
a lawyer or go to the Court’s website, which gives information about admissibility criteria and answers to
frequently asked questions.

11. HOW TO FILL IN THE APPLICATION FORM
BE LEGIBLE. Preferably you should type.

FILL IN ALL FIELDS APPLICABLE TO YOUR SITUATION. If not, your application form is not complete and will not
be accepted.

Do not use symbols or abbreviations: explain your meaning clearly in words.

BE CONCISE.

Language

The Court’s official languages are English and French but alternatively, if it is easier for you, you may write to the
Registry in an official language of one of the States that have ratified the Convention. During the initial stage of
the proceedings you may also receive correspondence from the Court in that language. Please note, however,
that at a later stage of the proceedings, namely if the Court decides to ask the Government to submit written
comments on your complaints, all correspondence from the Court will be sent in English or French and you or
your representative will also be required to use English or French in your subsequent submissions.

Notes relating to the fields in the application form

Reminder: For an application to be accepted by the Court, all applicable fields must be completed in the manner
indicated and all the necessary documents must be provided as set out in Rule 47. Please bear this in mind when
filling in the form and attaching your supporting documents.

The application form — section by section
Please note that the terms used in the application form and notes are based on the Convention — any lack of
gender-sensitive language is not meant to exclude anyone.

Box for the barcode

If you have already been in correspondence with the Court on the same matter and have been
given a set of barcode labels, you should stick a barcode label in the box on the left-hand side near
the top of the first page of the application form.

A. The applicant (Individual)

This section applies to an applicant who is an individual person, as opposed to a legal entity such
as a company or association (section B).

1-8. If there is more than one individual applicant, this information must be provided for each
additional applicant, on a separate sheet. Please number the individual applicants if there are
more than one. See also the section below on “Grouped applications and multiple applicants”.

B. The applicant (Organisation)
This section concerns applicants that are legal entities such as a company, non-governmental
organisation or association, etc.

9-15. The identity and contact details of the applicant organisation must be filled in. If there is
more than one such applicant, this information must be provided for each additional applicant,
on a separate sheet. Please number the applicants if there are more than one.
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Identification number: please indicate the official identification number or number assigned to the
organisation in the official register or record, if any.

The date of registration, formation or incorporation of the entity should also be included for ease
of identification, where such a procedure has been followed.

Grouped applications and multiple applicants

Where an applicant or representative lodges complaints on behalf of two or more applicants whose
applications are based on different facts, a separate application form should be filled in for each
individual, giving all the information required. The documents relevant to each applicant should
also be annexed to that individual’s application form.

Where there are more than five applicants, the representative should provide, in addition to the
application forms and documents, a table setting out the required identifying details for each ap-
plicant, an example of which may be downloaded from the Court’s website (see www.echr.coe.int/
applicants). Where the representative is a lawyer, this table should also be provided in electronic
form (on a CD-ROM or memory stick).

In cases of large groups of applicants or applications, applicants or their representatives may be
directed by the Registry to provide the text of their submissions or documents by electronic or
other means. Other directions may be given by the Registry as to the steps required to facilitate
the effective and speedy processing of applications.

Failure to comply with directions by the Registry as to the form or manner in which grouped ap-
plications or applications by multiple applicants are to be lodged may lead to the cases not being
allocated for examination by the Court (see Rule 47 § 5.2).

C. Representative(s) of the applicant

Non-lawyer

16-23. Some applicants may choose not to, or may not be able to, take part in the proceedings
themselves for reasons such as health or incapacity. They may be represented by a person without
legal training, for example a parent representing a child, or a guardian or family member or partner
representing someone whose practical or medical circumstances make it difficult to take part in
the proceedings (e.g. an applicant who is in hospital or prison). The representative’s reason for
representing the applicant or relationship with the applicant must be indicated, together with his
or her identity and contact details.

Official representative or person competent to act on behalf of an applicant organisation

16-23. An applicant organisation must act through an individual with whom the Court can cor-
respond, such as an officer of a company, chairperson or director. This person should, where
possible, provide documentary proof of his or her entitlement to bring the case on behalf of
the organisation.

Lawyer

24-30. Details identifying the lawyer who is acting on behalf of the applicant before the Court
must be provided, with full contact information. An applicant does not have to instruct a law-
yer at the stage of lodging the application, although it may be advisable to do so. The appli-
cant is informed if the case reaches a stage of the proceedings where representation by a law-
yer is required. At this point — after a decision by the Court to give notice of the application to
the Government concerned for written observations — you may be eligible for free legal aid if you
have insufficient means to pay a lawyer’s fees and if the grant of such aid is considered necessary
for the proper conduct of the case. Information is sent to applicatns about this at the relevant time.
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Authority

31. An individual applicant must sign the authority empowering the representative to act on his
or her behalf, unless, for example, the applicant is a child or lacks legal capacity and is unable to
sign. If a representative who is not a lawyer has instructed a lawyer on behalf of an applicant who
is unable to sign, the representative should sign the authority on the applicant’s behalf.

31. The representative of an applicant organisation must sign here to authorise a lawyer to act
on behalf of the organisation.

32. The date required is the date of signature by the individual applicant, or by the representative
of an applicant organisation.

D. State(s) against which the application is directed

33. Tick the box(es) of the State(s) against which the application is directed.

This is the State which you consider is responsible for the matters about which you are complaining.
Please bear in mind that complaints before the Court can be brought only against the countries
listed, which have all joined the Convention system.

E., F. and G.: Subject matter of the application

34-40. Be concise. Put down the essential information concerning your case: the key facts and
decisions, and how your rights have been violated, without irrelevant background or side issues.
Do not include lengthy quotations: you can always give a reference to an accompanying docu-
ment. The facts of your case and your complaints should be set out in the space provided in the
application form so as to enable the Court to determine the nature and scope of the application
without reference to any other material.

While an applicant may make additional submissions on the facts and complaints and append them
to the application form, they must not exceed 20 pages in total (this does not include accompa-
nying decisions and documents). Please note that if a case is communicated to the respondent
Government for observations, the applicant is given an opportunity to submit detailed arguments
in reply.

All submissions must:

¢ be wholly legible;

o if typed, be set out in a font size of at least 12 pt in the body of the text and 10 pt in the footnotes;
 in the case of annexes, be set out in A4 page format with a margin of not less than 3.5 cm;

¢ have pages numbered consecutively;

¢ be divided into numbered paragraphs.

As a general rule, any information contained in the application form and documents which are
lodged with the Registry, including information about the applicant or third parties, will be acces-
sible to the public. Moreover, such information may be accessible on the Internet via the Court’s
HUDOC database if the Court includes it in a statement of facts prepared for the notification of
the case to the respondent Government, a decision on admissibility or striking out, or a judgment.
Accordingly, you should only provide such details concerning your private life or that of third parties
as are essential for an understanding of the case.

In addition, if you do not wish your identity to be disclosed to the public, you must say so and set
out the reasons for such a departure from the normal rule of public access to information in the
proceedings. The Court may authorise anonymity in exceptional and duly justified cases.
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E. Statement of the facts
34-36. Be clear and concise. Give exact dates.

Be chronological. Set out events in the order in which they occurred.

If your complaints relate to a number of different matters (for example different sets of court
proceedings), please deal with each factual matter separately.

You must provide documents to support your case, in particular copies of relevant decisions or
documentary records of any measures about which you complain: for example, a notice of eviction
or a deportation order. You must also provide documentary evidence to support your claims, such
as medical reports, witness statements, transcripts, documents of title to property, or records of
periods spent in custody. If you cannot obtain copies of particular documents you should explain
why not.

F. Statement of alleged violation(s) of the Convention and/or Protocols

and relevant arguments

37. For each complaint raised, you must specify the Article of the Convention or Protocol invoked
and give brief explanations as to how it has been infringed.

Explain as precisely as you can what your complaint under the Convention is. Indicate which
Convention provision you rely on and explain why the facts that you have set out entail a violation
of that provision. Explanations of this kind must be given for each individual complaint.

Example: Article 6 § 1: the civil proceedings concerning my claim for compensation for an injury
took an unreasonable length of time as they lasted over ten years, from 10 January 2002 until
25 April 2012.

G. Information concerning exhaustion of domestic remedies and

the six-month time-limit (Article 35 § 1 of the Convention)

38. Here you must show that you have given the State a chance to put matters right before having
recourse to the international jurisdiction of the Court. This means you must explain that you have
used the available effective remedies in the country concerned.

For each complaint raised under the Convention or the Protocols, please state the following:

e the exact date of the final decision, the name of the court or tribunal and the nature
of the decision;

e the dates of the other lower court or tribunal decisions leading up to the final decision;

e the case file number in the domestic proceedings.

Remember to append copies of all the decisions taken by courts or other decision-making bodies,

from the lowest to the highest; you must also provide copies of your claims or applications to the

courts and your statements of appeal so that you can show that you raised the substance of your

Convention complaints at each level.

You must also show that you have lodged each complaint with the Court within six months of the
final decision in the process of exhausting domestic remedies for that complaint. So it is crucial
to identify the date of the final decision. You must provide proof of this, either through a copy of
the decision containing the date or, if you did not receive a copy of the final decision on the date
it was delivered or made public, proof of the date of service, e.g. evidence of the date of receipt,
or a copy of the registered letter or envelope. Where no appropriate remedies were available, you
must show that you have lodged the complaint within six months of the act, measure or decision
complained of and submit documentary evidence of the date of the act, measure or decision.

39-40. Here you should state if there was an available remedy which you did not use. If so, you
should give the reasons why you did not make use of it.
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Further useful information about exhaustion of domestic remedies and compliance with
the six-month time-limit may be found in the Practical Guide on Admissibility Criteria
(www.echr.coe.int/applicants).

H. Information concerning other international proceedings (if any)

41-42. You must indicate whether you have submitted the complaints in your application to
any other procedure of international investigation or settlement, for example a United Nations
body such as the ILO or the UN Human Rights Committee, or an international arbitration panel.
If you have, you should give details, including the name of the body to which you submitted your
complaints, the dates and details of any proceedings which took place and details of any decisions
that were taken. You should also submit copies of relevant decisions and other documents.

43-44. Previous or pending applications before the Court:

You should also specify whether you as an applicant have, or have had, any other applications
before the Court and, if so, give the application number(s). This is vital to assist the Court in filing,
retrieving and processing the different applications under your name.

I. List of accompanying documents

45. You must enclose a numbered and chronological list of all judgments and decisions referred to
in sections E., F., G. and H. of the application form, as well as any other documents you wish the
Court to take into consideration as evidence supporting your claims of a violation of the Convention
(transcripts, witness statements, medical reports etc.).

You should enclose full and legible copies of all documents.
No documents will be returned to you. It is thus in your interests to submit copies, not originals.
You MUST:

¢ arrange the documents in order by date and by procedure;

e number the pages consecutively;

o NOT staple, bind or tape the documents.

REMINDER: It is the applicant’s responsibility to take steps in good time to obtain all the infor-
mation and documents required for a complete application. If you do not provide one or more
of the necessary documents your application will not be regarded as complete and it will not be
examined by the Court, unless you have given an adequate explanation of why you were unable
to provide the missing document(s).

Declaration and signature
47-48. The applicant, or the authorised representative, must sign the declaration. No one else
can do so.

49. Confirmation of correspondent

The Registry will only correspond with one applicant or one representative, so if there are a number
of applicants and no representative has been appointed, one applicant should be identified as
the person with whom the Registry should correspond. Where the applicant is represented, the
Registry will only correspond with one representative. So, for example, an applicant who has more
than one lawyer must identify the lawyer who will conduct the correspondence with the Court.
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111l. INFORMATION ON LODGING THE APPLICATION AND HOW IT IS PROCESSED

A. Means of lodging the application

Applications to the Court may be made only by post (not by telephone). This means that the paper version of the
application form with the original signatures of the applicant(s) and/or the authorised representative(s) must be
sent by post. The receipt of a faxed application is not counted as a complete application as the Court needs to
receive the original signed application form. No purpose will be served by your coming to Strasbourg in person
to state your case orally.

The application form may be downloaded from the Court’s website www.echr.coe.int/applicants.
Send the application form to:

The Registrar
European Court of Human Rights
Council of Europe
67075 STRASBOURG CEDEX
FRANCE

B. PROCESSING OF THE APPLICATION
A file will be opened and correspondence and documents stored by the Court only where a complete application
form with supporting documents has been received.

On receipt of the application form, the Registry of the Court will verify that it contains all the information and
documents required. If it does not, you will receive a reply stating that Rule 47 has not been complied with, that
no file has been opened and no documents have been kept. It is open to you to submit a fresh application: this
means submitting a completed application form and all relevant documents and decisions, even if you have sent
some of the information previously. No partial submissions will be accepted.

The Registry cannot provide you with information about the law of the State against which you are making your
complaint or give legal advice concerning the application and interpretation of national law.

When sending off your application, you should keep a copy of the form as you have filled it in, together with the
original documents, so that if the Registry informs you that the application was incomplete you will be able, if
you wish, to resubmit a fresh and complete application without difficulty or undue delay. There is no guarantee
that if an application form is rejected as incomplete there will be enough time for an applicant to submit a new
application before the six-month time- limit. For that reason, you should take care to submit a complete applica-
tion form together with all the necessary supporting documents in good time.

If the application form submitted is complete, you may receive a reply from the Registry telling you that a file
(the number of which must be mentioned in all subsequent correspondence) has been opened in your name
and sending you a set of barcodes which you should attach to any future correspondence.

The Registry may also contact you with a request for further information or clarifications. It is in your interests to
reply rapidly to any correspondence from the Registry as a newly opened file which is inactive will be destroyed
after six months. Furthermore, you should note that where a case has been allocated for examination by the Court,
any delay or failure to reply to correspondence from the Registry or to provide further information or documents
may be taken to mean that you no longer wish to pursue your case. This may then result in the application not
being examined by the Court or being declared inadmissible or struck out of the Court’s list of cases.

C. NO COURT FEES
Your case will be dealt with free of charge. You will automatically be informed of any decision taken
by the Court.
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EUROPEAN COURT OF HUMAN RICHTS
COUR EURDPEENME DES DROITS DE L'HOMME
Abaut this applicetion form
This appication form & 2 formal kepal dooument and may
affect your rights and ohiigations. Please folimy the
sinatioss sheen in the Notes. for filling in the appl Etion
fom. Iﬂzmmilllilhﬁlﬁqﬂmﬁr

om amd provide all

ENE - 141
Application Form

Barcode label
f you have already received & sheet of barcode |abels from the

in the box below.

[Euwropean Court of Human Rights, please place one barcode label  to these complzints, please indicate it in the box below.

‘waming: I your application is immplels, it will ok be
acxwpird [Fae Kede 47 of the Aok of Coort) Meae note
in partiniar that Aules 47 § 2 (2) provides that
"all of the nforeation rdferred 1o in paragraph 1 {d) o ()
pmrqmmm-ﬁm
i dmiccidiity criteria] that s
munhmmdﬂzqﬂﬂmhm
be sulfiient tn enahie the Cort 1o deteimine the ahe
and sope of the: applcation without reoeese i any
other donement "

Reference number
If you already have a reference number from the Court in refation

A. The applicant {Individual)

|f the applicant is an organisation, plexse go to Section B.

This section refers to applicants who are individual persons onlhy.

B. The applicant (Organisation)
Thiz section should only be filled in where the applicant iz a

4. MNationality

1. Surrame 8. Name

[ooe I

2. First name(s)

IJDII'I | 10. Identification rumber (i any]
3. Date of birth |

5. Address

123 Main Strest
EOD OAB Londen

6. Telephone (induding international dialling code)

|m1?3 456 7880

7. Emsil (i sy}

|Jnln.doe@huhmil.mm

B. Sex
& male
(7} femabe

11. Date of registration or incorporation (if any]
LLL L] [ [ ] Jesmmome

DD MM Y Y Y ¥
12, Activity

13. Registered address

14. Telephone [induding international dialling code]

15. Email
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C. Representativels) of the applicant

If the spplicant is not represented, go to Section D.

Mon-lawyer/Organisation official

Plemse filll im this part of the form if you are representing an
spplicant but ore not o lowyer.

In the box below, explain in what capacity you are representing
the applicant or state your relationship or official function where
YO @re NEpresenting an organsatian.

16. Capacity / relationship f function

Lawryer

Pleaze fill in this part of the form if you are representing the
applicant os @ lowyer.

24, Surname

|smim

25. First name(z)

| | [f=ne |
17. Surname 26. Nationality
| | fovios |
18. First name(s) 27. Address
| | 456 am Street
E00 00AB London
19. Mationality
0. Address

Z1. Telephone [induding international dialling code)

2B. Telephore [including imternational dialling code)

Imm 123 4567
29, Fax

Imm? 654 3210
30 Emad

[jane smith@taw.org

The applicant must sutharise sny representative to sct on his or her behalf by simning the suthorisation below [see the Notes for

filling in the application form).

| hereby authorise the person indicated to represent me in the proceedings before the Buropean Court of Human Rights, conceming

my application lodged under Article 34 of the Convention.

31. Signature of apolicant

32 Date
LLL L L] feemmommn
MM ¥ ¥ ¥ ¥

DD
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O

ALB - albania

AND - &ndorra
ARM - Armenia
AUT - Austria

ATE - Azerbaijan

BEL - Belgium

BGR - Bulgaria

BIH - Bosnia and Herzegovina
CHE - Switzerland
CYP - Cyprus
CZE - Czech Republic
DEU - Germany
DINE - Denmark
ESP - Spain

EST - Estonia

FIM - Finland
FRA - France

GBR - United Kingdom
GED - Georgia

GRC - Greece

HRV - CToatia

HUM - Hungary

IRL - Ireland

0 . o o A o A o

ISL - bceland

D. State{s) against which the application is directed
33. Tick the nameq{z] of the State{s) agzinst which the application is directed

O

ITA - Italy

LIE - Liechtenstain

LTU - Lithuania

LUX - Luxembourg

LV - Latvia

MCO - Monaco
MDA - Republic of Moldova
MED - "The former Yugosiav Republic of Macedonia™
LT - Malta

MBME - Montenegro

NLD - Netherlands

NOR - Norway

POL - Poland

PRT - Portugal

oooooooooooood

ROU - Romania

D RUS - Russian Federation
[l snr -san Marino

[] sre-serbia

[ svk-slovak Republic
[ swM- slovenia

[ swe - sweden

[ Tur- Turkey

[ usm- ukraine
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Subject matter of the application

Al the information concerning the facts, o and e with the requi of ion of ic T and

ﬂrem—r-nnlh'hme-imthddn-nnkhd:]Si lﬂmmmhmmnhpﬂdhwmmm
E., F.and G.) [Rule 47 § 2 [a)]. The applicant may this i by further detsils to the application form._
Such sdditional explanations must not excesd 20 poges (Rule 47 § 2 [b)); this page limit does not include copies of sccompanying
documents and decisions.

E. Statement of the facts

34

On 10 January 2002 my client (hereinafter referred to as “the applicant™) was arrested in the city centre of X by
officers from the Anti-Terrerist Branch on suspicion of involvernent in terrerist activities |see appendix A for a copy of
the record of arrest) and was taken to the City Hospital for a medical examination. According to the medical report
drawn up at the end of the examination, there were no signs of any injuries on his body (see appendix B). The
applicant was then placed in the detention facility of the pofice station. During his detention the applicant was
questioned by police officers on a number of occasions. When he denied the allegations against him, the police
officers became agitated and subjected him to serious il-treatment which included being stripped naked, hosed
diowm with pressurised cold water, suspended from his arms and being beaten with a truncheon on his chest. Also,
electric shodks were administered to his toes. On 13 January 2002, while he was being ill-treated, the applicant was
forced to sign a statement in which he confessed to having committed terrorism-related offences (see appendix C).
34.1 On 14 January 2002 the police officers took the applicant back to the City Hospital where they remained in the
room while he was being examined by a doctor. When the doctor asked the applicant to remove his clothes, the
pofice officers told him not to do so. As a result, the dector stated in 3 medical report that there were no signs of any
ill- treatment on the applicant (see appendix D). The applicant was then taken to the court house where he informed
the judge of his ordeal and informed the judge that he had been forced to sign a confession under ill-treatment. The
judge ordered his release [see appendix E for a copy of the order of release).

34.2 on his release the applicant was met outside the court building by his father and a lawyer who took him to the
applicant's family doctor. The doctor recorded in his report that there were extensive bruises under his armpits which
were compatible with the applicant's acoount of having been suspended from his arms, and the marks en his chast
were compatible with having been beaten with an object. Furthermaore, the doctor also observed that the applicant's
‘toes bore signs of electric burns (see appendix F). According to the medical record, the injuries had been caused at
least 24 hours previowsly.

34.3 On the same day the applicant went back to the court where he submitted a petition to the prasecutor in which
he detailed the ill-treatment to which he had been subjected (see appendix G for a copy of the petition). With his.
petition he also endosed copies of the three medical reports (ie. appendices B, D and F). He asked the prosecutor to
investigate his allegations and prosecute the police officers responsible for the ill-treatment. He further informed the
prosecutor that his father and his lawyer would be willing to testify to the effact that he had been releasad with
injuries.

34.4 On 21 January 2002 the prosecutor filed an indictment with the City Criminal Court in which he accused the
applicant of membership in a terrorist organisation [see appendix H for a copy of the indictment). On 1 March 2002 a
hearing was held in the City Criminal Court in the course of which the trial judze ordered the applicant's detention on
remand pending the outcome of the trial {see appendix | for a copy of the werbatim record of the hearing). The trial
continued until 1 parch 2005 during which time there were 12 hearings. Throughout the trial the applicant professed
his innocence and told the court that his confession had been extracted under ill-treatment (see appendix J for copies
of the erbatim records of the 12 hearings). On 1 March 2005 the applicant was found guilty of the offences with
which he had been charged and sentenced to a prison term of 12 years [see appendix K for a copy of the judgment).
Within the statutory time limit the applicant appealed against his conviction and argued, inter alia, that the
conviction was wrongful as it was based on the confession extracted from him under ill-treatment {see appendix L for
a copy of the appeal petition). The applicant remained in detention on remiand until his conviction was upheld by the
Court of Appeal on 1 October 2005. The decision of the Court of Appeal was served on the applicant on B October
2005 (see appendix M for a copy of the Court of Appeal’s dedision]. On 21 October 2005 the applicant was
transferred to the County Prison to serve his prison sentence, and he is ourrently detained there.
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35.

35.1 During his detention on remand in the City Prison between 1 March 2002 and 21 October 2005, the applicant
was kept in a cell measuring 20 square metras {m2) together with 19 other prisoners. As there were only 10 beds, the
inmates had to take turns to sleep. There was only one window, measuring 75 x 120 om. This window, which was the
only source of fresh air and natural fight, would only be open for two hours per day. The 20 prisoners had to share one
toilet and one wash basin which were located in the corner of the cell and not enclosed by any sort of partition. The
food would anly be served once a day and was hardly edible. Moreover, the dirty crockery was not collected until the
following day. s a result of the poar sanitary conditions, the cell was infested with rats, ants and lice. Once a
fortnight the prisoners were allowed to take a shower which was limited to five minutes at most. The applicant was
only allowed one hour of cutdoor exercise in a small yard per day. As a result of the conditions in the prison the
applicant’s mental and physical health deteriorated and he is still suffering from serious heatth problems (see
appendix M for the medical report, drawn up on 1 August 2005 showing the effects of the conditions of his detention).
although the problems the applicant suffered in the cell and his health problems were brought to the attention of the
trial court as well as of the Court of Appeal on a number of occasions, no action was taken to remedy the situation,
for exampde by moving the applicant to another prison or by releasing him pending the outcome of the trial

35.2 In the meantime, on 30 October 2004 the applicant sent a letter to the prosecutor and asked for information
about the investigation into his allegations of ill-treatment (see appendix O for a copy of the applicant’s letter). The
applicant enclosed with his letter two statements which were drawmn up by his father and the lawyer who had met him
outside the court house upon his release and in which they detailed the applicant's injuries and stated that they had
taken the applicant to the family doctor immediately after his release (see appendix T). In his letter of 1 lanuary 2005
the prosecutor informed the applicant that the investigation was dassified as confidential and for this reason he could
not disclose any details (see appendix P for a copy of the prosecutor’s letter). On 1 April 2005 the applicant received
the decision of the prosecutor not to prosecute the police officers. The prosecutor’s decision was based on a report
that had apparently been drewn up on 15 Movemnber 2004 by the police chief of the police station where the
applicant had been detained and ill-treated. According to the pofice chief's report, the police officers involved had
been questioned by their commanding officer and had wehemently denied any wrongdoing. The prosecutor’s dedision
also stated that according toe the medical report of the City Hospital (appendix D), there were no signs of any injury on
the applicant’s body. A5 to the medical report obtained from the applicant’s family doctor (appendix F), the
prasecutor decided to exclude it since it had been drewn up by a private practitioner as opposed to 3 doctor
employed by the State. The decision alse stated that it would become final if no appeal was lodzed against it within
the statutory period of two weeks [see appendix Q for a copy of the prosecutor's decision not to prosecute the police
officers). Om 4 April 2005 the applicant appealed against the prosecutor’s decision not to prosecute the police officers
[s2e appendix R for a copy of the appeal petition). The appeal, which is the final remedy under domestic law, was
dismissed on 1 September 2005 by the Assize Court {see appendix 5 for a copy of the dedision). In acoordance with
the domestic procedure, the decision was served on the applicant on 30 September 2005.
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F. Statement of alleged viol

[s) of the Convention and/or Protocols and relevant arg

37. Article invoked

Violation of Article 3 on Account
of the il-treatment in Police
Custody

Explanation

The applicant submits that there have been three separate violations of Artiche 3 of
the ion as well as a violation of Article 13 of the Convention on acoount of
the treatment towhich he was subjected since his arrest on 10 January 2002. These
arguments will be separately dealt with below.

37.1 The applicant submits that the ill-treatment to which he was subjected whilst in
the oustedy of the police officers was in breach of Article 3 of the Convention. In this
connection the applicant refiers to the established case-law of the European Court of
Hurman Rights (hereinafter referred to as “the Court”) according to which “where an
individuzal is taken into police custody in good health but is found to be injured at the
time of release, it is incumbent on the State to provide a plausible explanation of
how those injuries were caused, failing whidh a dlear issue arises under article 3 of
the Convention” (see, inter alia, Salmouni v. France [GC], no. 25803,/04, 28 July 1999,
§ 87). The applicant was arrested and detained in pofice custody on 10 January 2002
(see appendix A) and remained there until his release on 14 January 2002 (see
appendix E]. According to the medical report drawn up on 10 January 2002, ie.
immediately after he was arrested and before he was placed in the police custody,
his body bore no marks of ill-treatment {see appendix B). On the other hand, the
repart prepared by his family doctor within hours of his release on 14 January 2002
(see appendix F) details the extensive injuries on his body. it is submitted, therefore,
that the injuries detailed in that medical report had been caused while the applicant
was detained in the custody of the pofice.

37.2 The applicant argues that the medical report issued upon his release from palice
custody on 14 January 2002 [appendix D} cannot be relied on in evidence as
discrediting his allegations of ill-treatment. That medical examination was carried out
in the prasence of police officers who had been responsible for the ill-treatment.
Their presence prevented the applicant from informing the doctor about the ill-
treatment and from showing the doctor his injuries. in this connection the applicant
refers to the Council of Eurcpe's European C ittee for the Pr don of Torture
and inhuman or Degrading Treatment or Punishment {CPT) Standards on Police
Custody. According te these Standards, “medical examination of persons in police
custody should be conducted out of the hearing, and preferably out of the sight, of
pofice officers. Further, the results of every examination as well as relevant
statements by the detainee and the doctor's conciusions should be formally recorded
by the doctor and made available to the detainee and his lawyer”. The Court has
‘taken these Standards into account in evaluating medical reports in cases concerning
dllegations of ill-treatment (see, for example, Akkog v. Turkey, nos. 22947/93 and
22048/93, 10 October 2000, § 118).
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F. Statement of alleged violation(s) of the Comvention andfor Protocols and relevant arg
37. Article imoled Explanation

37.3 s regards the prosecutor’s failure to take the medical report obtained from the
applicant’s family doctor (appendix F) inte account because it was prepared by a
private medical practiioner — as opposed to a doctor working for a State hospital —
‘the applicant submits that medical reports drawm up by private medical practitioners
are relevant for the Cowrt's examinations of allegations of il- treatment.
Furthermore, the Court expects national imvestigating authorities to take such
reparts inte account. In this connection the applicant refers to the Court's judgment
in the case of Dizman v Turkey in which the medicl report obtained by Mr Dizman
following his release formed the basis of the Court's conclusion that he had been ill-
treated (Dizman v. Turkey, no. 2730995, 20 September 2005, § 76). Like Mr Dizman
had done, the applicant in the present application also brought the medical report to
the attention of the investigating prosecutor and asked the prosecutor to prosecute
the police officers. Furthermaore, the applicant would draw the Court's attention to
the fact that the independent medical report in question was obtained immediatehy
after his refease. There is no suggestion that the applicant suffered those njuries in
that short time, i.e. after his refease but before his examination by his family doctor.
I amy event, as can be seen in the applicant's petition submitted to the prosecutor
on 14 January 2002 (appendix G), the applicant informed the prosecutor that his
father and the lawyer were willing to testify to the effect that they had seen him
released with injuries and had taken him immediately to the family doctor (see
appendix T for copies of the statements). Furthermore, the medical repert which
states that the applicant's injuries were one day obd places the timing of those
injuries to the period of detention in police custody. Mo steps were taken by the:
prosecutor to question his father or the lawyer or o question the doctors who had
drawn up the medical reparts on 14 January 2002 to eliminate the contradictions
between those reports.

37.4 In the light of the foregoing the applicant submits that he has satisfied the initial
burden of proving that his injuries were caused in pofice custody. 1t follows,
therefore, that the respondent Government s obligation is engaged to provide a
plausible explanation of how the applicant’s injuries were caused, faifing which a
clear issue arises under Article 3 of the Convention. To this end, the applicant
miaintains that the injuries were the consequence of the ill- treatment and reserves
the right to respond to any argumeants which may be advanced by the respondent
Government and to adduce further evidence.

37.5 s regards the nature of his injuries, the applicant submits that they were
serigus and have been inflicted defiberately, thereby causing him very serious and
cruel suffering (see ireland v. the United Kingdom, no. 5310471, 18 lanuary 1978, §
167). The ill-treatment included being stripped naked, hosed down with pressurised
cold water, being suspended from his arms and being beaten up with a truncheon on
his chest. also, electric shocks were administered to his toes. According to the Court,
being suspended from the arms “could only have been deliberately inflicted; indeed,
a certain amount of preparation and exertion would have been required to carmy it
out” {see aksoy v. Turkey, no. 21987,/93, 18 December 1996, § 64). Furthermore, the
applicant draws the Court's attention to the fact that he was ill-treated in order to
force him to sign a confession. in the fight of the above, the applicant invites the
Court to conclude that the ill-trestment to which he was subjected amounted to
‘torture within the meaning of Article 3 of the Convention.
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F. Statement of alleged viol

[s) of the Convention and/or Protocols and relevant arg

37. Article invoked

Wiolation of Article 3 on Acoount
of the Conditions of Detention
on Remand

violation of Article 3 on Account
of the Lack of an Effective
Investigation

Explanation

37.6 The applicant submits that his suffering on account of the conditions of his
detentian on remand in the City Prison between 1 March 2002 and 21 October 2005
went beyond the inevitable element of suffering or humiliation imvolved in a given
form of legitimate treatment or punishment and reached the threshold of severity
necessary to classify it as inhuman and degrading. In this connection the applicant
refers to the findings of the CPT following its delegates’ visit to the City Prison in
2004 while the applicant was being detained there. According to the CPT's report,
‘the conditicns in the prison were inhuman and degrading. Furthermare, it was stated
in the CPT's report that 7 m2 per prisoner was an approximate and desirable
puideline for a detention cell, whereas the applicant was only afforded 1 m2 of
personal space.

37.7 Prison conditions similar to those the applicant endured in the City Prison have
glready been found by the Court to be inhuman and degrading. In this connection
the applicant refers in particular to the Court’s judgments in the @ses of Kalashnikov
. Russia | no. 4709599, 15 July 2002, § 97) and Labzov v. Russia (no. 62208,00, 28
February 2002, &5 44-46) in which the Court found that personal space afforded to
prisoners measuring between 0.9 - 1.9 m2 and 1 m2, respectively, in themselves gave
rise to issues under Article 3 of the Conswention. In the present application, the
applicant was allowed 1 m2 of personal space, in which he spent mare than three
years and seven months. The applicant submits that the fact that he was obliged to
live, sleep and use the toilet in the same cell with so many other inmates is sufficient
‘o cause distress or hardship of an intensity exceeding the unavoidable bevel of
suffering inherent in detention, and arouse in him feelings of fear, anguish and
inferiority capable of humiliating and debasing him.

37.8 The applicant imites the Court to take into account the cumulative effects of the
conditions of his detention. As evidenced in the medical report of 1 August 2005
(appendix M) the conditions in the City Prison have adversaly affected the applicant”s
mental and physical health.

37.9In the light of the above, the applicant maintains that there has been a separate
vinlation of Article 3 of the Convention on account of the unacceptable conditions of
his detention.

37.10 According to the Court's established case-law, “where an individuzl raises an
arguable claim that he has been serioushy ill-treated by the pofice or other such
agents of the State unlawfully and in breach of Article 3, that provision, read in
conjunction with the State's general duty under Article 1 of the Comention to ‘secure
o everyone within their jurisdiction the rights and freedoms defined in [the]
Convention' requires by implication that there should be an effective offical
invastigation. This investigation, as with that under &rtide 2, should be capable of
leading to the identification and punishment of those responsible” [Assenov v
Bulgaria, no. 24760,/94, 28 September 1998, § 102; see also more recently Bekos and
Koutropoulos v. Greece, no. 15250/02, 13 December 2005, §§ 53-57).
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F. Statement of alleged violation(s) of the Comvention andfor Protocols and relevant arg
37. Article imoled Explanation

37.11 Modalities of an effective investigation into allegations of ill-treatment, as
indentified in the Court's case-law, are summarised in the Court's judgment in the
case of Bahand Others v. Turkey (nos. 33097,/96 and 57834/00, 3 June 2004, §§
133-137). According to the Court in Bahand Cthers, and in so far as relevant for the
purposes of the present application, investigating authorities faced with allegations
of ill-treatment must

- show due diligence by promptly initiating an investigation and by taking reasonable
steps to expedite the investigation;

-take reasonable steps to secure the evidence;

- carry gut the investigation in an independent and impartial manner; and - enable
the victim's effective access to the investigation.

37.12 In the present application no steps appear to have been taken in the
investigation prior to the drafting of the report by the police chief on 15 Movemnber
2004, mare than two years after the applicant brought his complaints to the
prosecutor’s attention (see appendix C for a copy of the decision not to prosecute].
Furthermaore, no steps appear to have been taken between 15 November 2004 until
1 April 2005 when the prosecutor rendered his decision not to prosecute the pofice
officers. indeed, the report prepared by the police chief following his questioning of
the police officers responsible for the il ins the only step taken in the
inwestigation which continued for a peried of almost three years. Similarly, no
consideration has been given by the trial court judge to the allegations of ill-
treatment repeatedly voiced by the applicant in the course of the trial {see appendi:
1for copies of the verbatim records). It cannot be said, therefore, that the
invastigating authorities have acted promptly or that they have shown due dilipence
‘o expedite the investigation.

37.13 Mo steps have been taken by the prosecutor to secure the evidence. For
example, nothought was apparentiy given to questioning the applicant or to having
him examined by a doctor to obtain an additional medical certificate with a view to
eliminating the contradictions between the two medical reports (see appendices D
and F for copies of the medical reports). Similarly, no attempt has been made by the
prosecutor to question the applicant's father and the lawyer who had met the
applicant outside the court house upon his release and taken him to the family

doctor {see appendix T).

37.14 It cannot be said that the i igation was independent or impartial. The
pofice officers whom the applicant accused of having |I-tr\ea1ad him were questioned
by their superior. On account of the hieranchical connection, the police chief cannot
be regarded as an independent or impartial investigator. Strikinghy, no steps were
‘taken by the prosecutor to gquestion the police officers directly.

37.15 Finally, there has been no public scrutiny of the investigation. In particular, the
applicant has not been given any information about the investigation despite his
request thereto (see appendix O). The applicant submits that the denial of
information and acoess to the documents in the investigation file cannot be justified
on account of the allegedly confidential nature of the imvestigation.
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fn

F. Statement of alleged viol

[s) of the Convention and/or Protocols and relevant arg

37. Article invoked

vinlation of Article 13 on
Acoount of a Ladk of an Effective
Remedy

Explanation

37.16 In the light of the foregoing, the applicant argues that the investigating
authorities failed te carry out an effective investigation into his allegations of il-
treatment in viclation of the positive obligation inherent in Article 3 of the
Convention.

37.17 The applicant submits that he has been denied an effective remedy in respect
of his Convention complaints of ill-treatment. He maintains that the allegations of ill-
‘treatment which he breught to the attention of the prosecutor was substantiated by
adequate evidence and he had, therefore, an arguable claim for the purposes of
Article 13 of the Convention (see, in particular, Boyle and Rice v the United kingdom,
nos. B659/82 and 9658/82, 27 April 198E, § 52-55). The authorities thus had an
obfigation to carry out an effective i tigation into his allegations against the police
officers. However, and as set out abowe, all his attempts to have criminal proceedings
instituted against the police officers responsible for the ill-treatment have failed, and
the guthorities have thus deprived him of an effective remedy in violation of Articde
13 of the Comention.
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G. For each complaint, please confirm that you hawve used the available effective remedies in the country
concerned, including appeals, and also indicate the date when the final decision at domestic level was
delivered and received, ta show that you have complied with the six-month time-limit.

3&. Complaint

violation of Article 3 on Account
of the Ill-treatment in Custody

vinlation of Article 3 on Acoount
of the Conditions of Detention
on Remand

Information about remedies wsed and the date of the finzl decizion

3E.1 As regards the applicant’s complaint concerning the ill-treatment to which he
was subjected while in the custody of the police, the applicant applied to the
prosecutor and asked the prosecutor to investigate his allegations (see appendix G).
He also appealed against the prosecutor’s dedsion not to prosecute the paofice
officers [see appendix R). The appeal was rejected by the Assize Court on 1
September 2005, and the decision was communicated to the applicant on 30
September 2005 (see appendix 5).

3E.2 As regards the complaint concerning the conditions of his detention in the City
Prison, the applicant informed the trial judge throughout the trial of the problems he
was encountering in the prison (appendix | for copies of the verbatim records of the
hearings). Furthermore the applicant also mentioned these problems in his appeal to
the Court of Appeal (see appendix L) The appeal was rejected on 1 October 2005,
and the decision was served on the applicant on & October 2005 (see appendix M)

The appeal against the prosecutor’s decision not to prosecute and the appeal against
the decision of the City Criminal Court judgment constitute the final domestic
remedies within the meaning of Artide 35 § 1 of the Comention.
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Eurnpess Court of Husan Rights - Applications form
39. Is or was there an appeal or remedy available to you which you have not used?

) Ves
8 Mo

1 you answered Yes above, please stzte which sppeal or remedy you have not ussd and sxplain why ot

H. Information concerning other international proceedings [if any)
41, Have you raized any of these complaints in anaother procedure of international investizgation
or settlement?

] Yes

@ Mo

42, |Fyou anywered Yes above, please give & congize summiary of the procedure [complaints submitted, name of the international body
and date and nature of any decisions given).

) Yes

43. Do you [the applicant) currently have, or have you previously had, any other spplications before
No

the Court?

44, [Fyou answered Yes above, please write the relevant application numben|s) in the box below.
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JLIThE ]

I. List of accompanying documents
You should endose full and legible copies of all documents.
No documents will be returned to you. [t is thus in your interests to submit copies, not originals.
You MUST:
- arrange the documents in order by date and by procedure;
- number the pages consecutively;
- NOT staple, bind or tape the doourments.
45, In the box below, please list the documents in chronological onder with a concise description.

1. Record of Arrest of 10 January 2002

2. Medical report drawn up at the City Hospital on 10 January 2002

3. The confession extracted from the applicant under torture on 13 January 2002
4. Medical report drawn up at the City Hospital on 14 January 2002

5. Judge's order of release of 14 lanuary 2002

6 Medical report drawn up by the family doctor on 14 January 2002

7. Complaint petition submitted to the prosecutor on 14 January 2002

B Indictment of 21 January 2002

9. Verbatim record of the first hearing held on 1 March 2002

10. Verbatim records of the 12 hearings

11. City Criminal Court’s judgment of 1 March 2005 convicting the applicant
12. The applicant’s petition of appeal against his conviction

13. Decision of the Court of Appeal dismissing the appeal

14. Medical report of 1 August 2005

15. The applicant’s letter of 30 October 2004 addressed to the prosecutor
16. The prosecutor’s reply of 1 January 2005

17. The prosecutor’s decision of 1 April 2005 not to prosecute the police officers

19, Assize Court's decision of 1 September 2005 dismissing the applicant's appeal

20. Statements drawn up by the applicant’s father and the lawyer.

23.

25.

1E. The petition of appeal of 4 April 2005 agginst the prosecutor's decision not to prosecute
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Eurnpean Court of Hursan Rights - Applcation form 1111

Any other comments
Do you hawe any other comments about your application?
45. Comments

Dedaration and signature

| hereby dedare that, to the best of my mowledge and belief, the information | have given in the present spplication form s corect.
47. Date

LLL L L] s

DD MM Y OTYOY ¥

The applicart|z] or the applicant’s representativels) must sign in the box below.

48 Signature]s) [ Applicant]s) ["] Representative(s] - tick as approprizte

Confirmation of cormrespondent
¥ thiere i= more than one spplicant or more than one representative, plesse mve thie name and address of the gne person with whiom
the Court will correspond.

49, Mame and address of () Applicant (] Representative - tick 3= appropriate

The completed application form should be
sigmed and sewt by post m:

The RegElrar

Exsmpes m Emart of Human Rights
i | of Euncpe

TS STHASIRIRE CFDEX
FRANCE
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EURCPEAN COURT OF HUMAN RIGHTS Authority Form

TR EURDPEENNE DES DRODITS DE LHOMME

Waming This autharity fonm should only be wsed if the
applicant disll vt have 3 represetative at the time of
filling in the application form or i the appicant wishes o
dhange the represeniative nasmed in an appication form
vy submitied 1o the Court I the applicant is
reprevenied gt the time of indging the application, te
authuwity karm on pape 2 of the full appication fom
shasuld b e

Barcode label Reference number
If you have already received a sheet of barcode labels from the If you already have a reference number from the Court in relation
European Court of Human Rights, please place one barcode labal  to the complaints for which you are submitting this authority

in the box below. farm, please indicate it in the box below.
| |
A. The applicant (Individual) B. The applicant {Organisation)
This section refers to applicants who are individual persons only. | This section should only be filled in where the applicant is a
If the applicant is an organisation, please go to Section B. company, NGO, association or other lagal entity.
1 Surname 2. Name
I?.Firsrnameds] |
I | 10. dentification number (if amy)
3. Date of birth |
| | | | | | | | |a&2?;mfm 11. Date of registration or incarporation {if any]
! LLL LT[ L] |eszmmnone
4. Nationality DD MM ¥ ¥ ¥ ¥
| | s
5. Address |

13. Registered address

6. Telephone (including international dialling code)

7. Email {ifany)
I | 14, Telephone (including international dialling code)
B Sex | |
O male 15. Email
") female | |
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Eurogzan Cousrt of Hurman Faghts - Authoity kam 2
C. Representative(s) of the applicant
Mon-lawyer/Organisation official Lawyer
Please fill in this part of the form if you are representing an Please fill in this part of the form if you are representing the
applicant but are not o lowyer. applicant as a lmwyer.
In the box below, explain in what capadty you are representing 24. Surname
the applicant or state your relationship or official function where I
YO Are representing an organisation.
16. Capacity / relationship / function 5. First nameys)
17. Surname 26 ionality
1B, First nameys) 27. Address
1o, i Vi
20. Address
28 (including international dialling code)
9. Fax
21. Telephone (incuding international dialling codie) 30. Email
22, Fax
23. Email
Authority
The applicant must authorise any representative to act on his or her behalf by signing the authorisation below (see the Notes for
filling in the application form).
I hereby authorise the person indicated to represent me in the proceedings before the European Court of Human Rights, concerning
my application lodged under Article 34 of the Convention.
31 Signature of apphicant 32 Date
LLL L] feemmonnoss
DD MM Y ¥ ¥ ¥
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IN THE EURCOPEAN COURT OF HUMAN BIGHIS

Application Nao. Zo474785

WERITTEN COMMENTS
BY

AMNESTY INTEKNATIONAL LTI, THE ASSOCIATION FORE THE FEEVENTION OF
TORTURE, HDMAN RIGHTS WATCH, INTERIGIHTS, THE INTERNATIONAL
COMMISSEON OF JURISTS, OFEN 50CIETY JUSTICE INITIATIVE AND REDRESS
FIRSTANT TO ARTILE 3 § 2 OF THE EDROFPEAN CONVENTION ON HDMAN

RIGHTS AND EULE 44 § 2 OF THE REULES OF THE ETROPEAN COURT OF HUMAN
BIGHTS
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and in sboecarnt maee, this Coo: identihed sk an Soheoent obbistion” puler Adshele 3 of the
Cowvertion in s where there 35 2 “real ok of exposoe o whoon o desradbor teatment ar
punnhmert ™ Other bodien ove folkoowed moit, with the HRC, in it pensal and individmal
commuricarinns, inerpreting: Article 7 of the FCCPR a implicitly prahibitios sfmbvear® The Afscan
hmmmhmmmm&.ﬂm”

inplict, is an inheret and aademihle part of the peohihitian on oo o ather d-teatoent. It corstitotes
zﬂmﬁyh}uﬂm{bﬂdm,mhmdnuumhmtmﬂ! m"ﬁnjdhu
ot the Al-ttoent woald, an this Conrt noted when 1t bt coradened the ratter, phinly be contarny o

the spirit and intentian of [Adide 3]

16 mmmmummmanmhm&
witne and ather kere of 3l L, weematioml coneenhons,

mmhmmh@,mdhmwnwmme
sopported this imerpoertsian. I falk froum s o= ink 0 it that the: mes-refaciwenr prohibaon
emyayn the ome xanm and 12l eharacssoties as the prohibition oo and ill-tentonent sself, 2nd
17 The prspmdence of intematiaml bodie has, mameaver, explicily preen vnire ta the absolowe
matne of the princple of e ok In its coe b, this Coont has fionly established and e-afh l the
t:nhmmnﬁthﬂnhﬂliim.nf.-mmhrﬂddeﬂnﬂhecmﬁ In pacapraph B0 of
n expulsion mee™ ance the “mml ek of e o THegtoent 15 shoan The CAT hes followed mat n
canfiming the abmahee mtoce of the prohibition of mfckwess ooder Article 3 in the context of padielar
camen ¥ Likrwive, other spinml hodies have alva icterproted the peobibition or oo and 1l teataent @

T T primeiple of ser-spimbere syplieshle 0 eter el sther St wder o vighty by i eesplesertary o the wosdes e of
- srfikere winr fhewr i 2 well foondnl frer of ‘prosration” wader sefieper bror, which cedeies thear whe pase 2 Goeprr o e
wrvewsty wf B hac Siale Hororees, Berr mr 50 rerrptisen 0 s misberest whether of o eefeper o sy offer prersn, when Fovdes fmn
bt and offey il bosteerst s xiioe See Ariedes 22 aed G wf the Coroeesios Belcing by the Sintey of Eefoper, 1951, Clhalal e (19590, §
B, thr New Traboad v of Zass' v Allerery Corarval (2005, 2nd 1 2007, 5% 244 ol 2500

T Ser HEC Goal Craoseesi Mo 20 (1990, 2t § ¥, wel o 31 2D, £17). Fox ieSeideol resrsosisrions s ep Ohiter Ty 2 Canle,
A9, L T4 Cor v Cale (1909 € T _Awchesir (19073

T Ser Acdrivan Comomni vere we [inrson Bivley s v Satosss 2ed FA Coswen. HR Roeter Yovetor sl Hins Bty (7004

B Rt of the Spevial Expyasiess: o the Tl Corsmittes of e Gd. (2001, § 25,

M Ser Spwwial Aspportros e Torters Brpuot (1960, § & and Aepaat 2004, § 27; ALC Goeenl Cowsorsty Ha. 7 (1962) sl Mo 20 (19927,
rtirles 3052 wud 4 of tae TUE Dol Articley, IETY Pl gt {1908, § 145).

¥ Jewga L5199, § B

¥ Jaregra VX 1989, § B Abeed v _Aucivie (1900 § 4T} Chabal v D190

T Ser CAT Tapsir Pary 2. Faveniim, (1997, 2t § W) o] Psior ey Pcie Xiwsbi v Turske (19500
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incnding an absalnte prhilition of rgioen:™

1B hniﬁmﬁmﬂﬂlpﬂnﬂﬂ!lﬁzmlﬂzﬂ!mﬁmmmﬂm
iwelf, apphes to o permmer withernt d san. Mo cl L t 1! ar

offenrs, alleped or poven, can affeer the fpht Aot 1o he mbyeet & ormee 2ad d-wareeat, ocliding
thionph refixiwsnt In the eoent e of A v Fiaboof (2005), thin Connt eiteated sidier findings gt “fls
the prabibitian provided by Aside 3 apainst tarne ichoman ar deprading o punit baf
abmalalr cancier, e s of b jedoadee’ v geetion, Sawver yedeookis o despervan, cooeer e o sl
amoderaves (emphasis added) ™ The same principle = reiteated in pther derisnns of thin Conrt and of péher
badiea ®

definitively the notion that th o natiaal ity, o the challenpe posed by intenxational ar domestic
that na derapation is permsshle foen the prohibitian of e and athers fome of - teatment and the
phlipations arivng firun it (och 23 sk in the o of enooem This bne of easening os
been Inllorored in muary pibher ces of this Cond and other badies indnding: the ecent e of Ay »
Swedder in winch CAT stated that “the Conventine”s preiectians are abnalute, even in the cootest of oation]l
security conrems ™

"Tahncioy test”™ when ndemertal nonrm sach s the pohibhition on sor e in coe of Done o 41-
treatment ame at stake This is evident from the condnding: cheenvatians of bath HRC and CAT pa Sae
mepars nnder the ICCPFR and UNCAT, sepectively ™ On the oelatively fror acms when sates haoe
pimecrations of CAT,P pr the HRC® ‘Thi practice follows, and nndemcanes, this Comt’s own positian in
the Chebel caoe whene it refosed the Toded Kinpdam®™ meqoet o peckem a nhocing et that aoold weigh
depomation.

DNon Refoclaneaiss Iy Copraes

21 It folkrem 3o fom the fact dthat dhe pobihinan of ks is inherat in the probibiion of
tmuiowr and orher frums of ilHoatmen, 301 oy © gooe effeer to i, that T+ enjops the Gme ooy
bror, and v apesr staios as the penena]l pohilibon Staies and booan ophi= lepal expers oo alsa
enjoys jar mper state™ A noted, ane consequence of jr ager statos @ that oo teaty oblipation, or

W S Sy rwrsr- vl Ko wee Terranioe s’ s Kl

B Doy ity i A dal 3 v (1998, wal CA'T' Yogsio Paryw. Swrskw (1957, § SE M . 1 . Saesiin (1990, [ LR
Ihﬂl’l’.@l_&ﬁmﬁﬂ.ﬂ; A v Twityeded (19575 N, MEE » Yorebe, 054 Aome v P, (2200, £ 11LY5).
mﬂgwﬁmhhnlmmﬁ.

= S AT s Bt CENZ, S3); ol s Coonda’y Kepoxt £EN0S, 40,
ukmmnﬂ-ﬁ;m-mmnmim enderriagr the: Canlioe Sewd moe. which oplel o depow of
Tmbraring onder otk 4, Tyl on oxtieal bor, and M Akes v Cassle, 2007, § KU wlere HREC dbee clesdy orponind. Carsde™
Tbraring ket iu the rairst of depantstins preeesdiage.

4 Srr Lamtrrmordt sl Pethebeern 2000, § 195); Bmin el Wostee 2000, § 408, Alrin (00); Bept of Speria] Rosporteo on Toteer to e
GA [EMH), TACHE Erpoct om Hee Satsstion of Fomen Riphis of Avders Serlre orithie e Canslios Ecfrprer Detroniotiss Sysies CID0, §
154 There bary alwn berm sormilerabls syperet ey Litin Arsviers Stabes, G the boder prabibitn sf sk in olipee b n
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2 Cenain consequences also flow fom the jur opes of the probibinon of oo iself
prncple af s rekwesris uiepal - 20d neceyary o pive effect - o the prohihitan of mrne Ta deport
an indreidml in Srcomsance wher them o a2 Ml sk of eme n oaoeifealy a0 odids wih the posstice
u@mmﬂﬂum@eﬂmuﬂﬂudﬂymmmmhhm’

V. THE OPFERATION OF THE RULE
The Geoeral Tewt
2i  When onsidering the oblipations of St ander Asticle 3 In tansfer mee, this Coort seeks 0
etablish whether “whcmeto! prowedr or doew_fir ey tha the joren oarrwd, § ogelid, foe o mof ik of
iy udserind 2 Sovtre wr 1o inkmes e degyodice reaveet o punickeent in the yecrieing oty ™ This 1ot B very
similar io thase evablished by other bodies Aride 3 {1) of the TTNCAT requires that the pemsan nat be
tanaferal i 2 conntry wheoe theos are "o doric! proweds for bk thar e sl be io doger of ko e
& wvwe”™ The HRC has smilardy afhrmed that the ohlpahon amses “sber tee s oohoeatiel smends far
debeving ther dhere it o mal itk of irepaombl borwe " 'The lowec American Camenimion v Horan Righs los
likeeeine referred 1o = nvicmets! g of o vaad nivk of inkavers receres ™
24 The legal qrumbons mlevant o the Cont’s detenminabion in tanefer cses, mwming that the
paotensial dl-teatoent falls within the ambie of Amicle 3, ane- firt, the natoe and despee af the mk thar
prounds” for beliering dhat the faces =uch a k; thind, the sandand by which ihe exisence of these
“sebsiantal proands’ = o be evabhaied 2nd porved. The comaents hekee addies these goeations in o
of the probibition of oo and Jl-teatment and the gaee conseqoence of sach 3 heeach
meouine that i prawsionr de sceprend ond oppled o o1 o ke i ufmerds procticd end e

Nange and Desree of ihe Risk

- This Couat, Bk the CAT, bas sequied ihat the sisk be “oeal”, “fooseeable™, 3nd “peronal”* Thee
i nn precre defiration in the Commntion cme e of what constitatem 2 “real™ risk, shberogh the Coorr has
evablished thar “mere posibiiny of ill-osatoens in ot eacaph™ * met a5 cerinty that the Tsvarment el
accus & oot oequined ® For moce precizion a9 i the sandand, efrense can naeflly be made o the
jnsspadence of other indematiooml and mpional bodies which abka 2pply ihe ‘ol and Goeeehle® et

"qm-mimﬂp.dmﬂ!pﬂmﬂmlwhhﬂ sl e sekcarslniprd avel obvsereed 13 2 mele of v
o 1584, Sextion I0L, § 51

lMMAﬂdﬂ,Mﬂhlﬁ.

1N 2. Finke (AR5}

¥ HEC Gerwal Commrent 71 (2004).

¥ Rt Tirmom s s Koy (2000, Artars o sie Vitution of Firmmr K jer of Arpesr Sorsbers within ti Gl Srfigre Detointion S,
X0, 5 156,

¥ Sorving & sl [fonited Mg, {1984, § 7], errapasin e

¥ CAT Gewrnl Conmr—rnt 1 (197); S 2. i Liniles Kl (1995, § IS, G s’ 57 il v. R (X5

& Ser Vasmrgnh, (191, £ 111}
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MNatably, the CAT has held that the rmk “mmat be asseced an aronrls that po beyond mere theory ar
mepician”, bat this dees oot cwean that the sisk has o be “highly pooballe™ @

Facmey Relevan 10 the Asvessment af Kisk

28 ‘This Conr and other imemarionl hnman rights cons and badies have epeatedly emphasised tar

the level of scmtiny & be pieen o 2 daim for s e oot be “Opomus™ in vew of the alechoe
iclerations™ far the =ok ';.hdhﬁk’mmhﬁhmd@mhﬂn

Cemerni Sitvowan in she Cavtry of Reswrn

n The haran rghts sitcation in fhe stte of oo = 2 weiphty Gotor i viomly all cses ™ While this
Cout, like CAT ¥ b held that the ssmation in the st i oot sofficiens gor o 10 prave sk, mepard mma be
had o the exiwnt of lnman opfis Epremion in the Siie in aseesnp the eienk o which pesol
cirmomtances oot o be demonsiaied * Where the sitnation s pasicohidy pawe and ill-tostoeot
equned o d ate the p ] sisk o an individual roreing o that Sae The sispificant wepht of
this fartnr = nruledined in Avrle 3Z) of TNCAT: “For the porpase of determining whether there are moch
apphmable the eostence . the Stawe d af 2 i patiemn of geom, Haprant or o nolahons
af booan ophis ™

Pl Barkgrwand wr Coraee domer

tratement Theee specific crmmaances oy be rnlicated by posioos il-eatment o1 evidenrr: af corent
that she individnal = “peeonally’ at k¥ A peson. oy be found 3t tisk by wirtne of 2 chancteitc that
abaut the fawe of persods in similar sations

Permived Avieciawen with o Videorakl Crap ar o Srwap Indiostion of the Excivener of Bt
aL It in denly esablished in the jarspmdence of the CAT that, 0 asesuny the “specific

= Saing, (1580, § 41

Srrrp CAT EY7 ¢ T {1900 AT N v Tityrbad (1908E KW v Tmityri? and AK v The Tethrslundc (X0

™ Chaba's. e Uit Keggehum, D190, § TV ke v Tk (23000, § 357}

W UNCAT Aviele 33 (3.

% Ax held] Iy GAT, the slrrses of 2 pattern of hesan riphis viskatisn “Aoe st meees that 2 press st be cossidesnd o e i Ganges of
ey sabjerind tn ok in kv or her werifie eamnbwwe ™ Ser e Sl At A v Siitysid (197).

 CAT Jon rephiserdd Gut sitheogh & gt of yairmsie e it Ste reseoed 5 biphly oot @ Sloey s oo
soifwiret greceed™ fw 2 sitwoiion o Gl seder fotiele 3 Tervsoee e ok ok e peesa T

 Viimge (1991, § 105}

 Ser rp Ty e 17 wiekier 5. Worvvia (AR5, § 257 Sai: e Motk (05, § 41950
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thwﬁxﬂwbm'bmmﬂemwﬁhmmh
wwtnm ar dl-treatment Tt has held thar regand moost be had m the applicam’™s palncl o socal afilasom or
the tampeted groop™

a2 Chpanimtonal afflahon is a patimlady inporant Bctor in case where the ndicidal belongs o a
smup which the State in qoestion e desiprated 22 2 “tecmas™ or “sepaatio” goop tat theaens the
secunity of the State, and which for this mason & tarpeted for pascohidy hacsh fooms of mpeession In soch
cames, the CAT has fonnd that the applirant™ daim comen within the poview of Amicde 3 even in the
abrvenre of ather facko mch = evidenre that the applicant was l-teated in e et aod even when the
33 In this conmection, it in alw onoecrmary kor the indindoal o0 showr ihat be ar she &, or ever was,
hm&ﬂmhhﬂmmmmdﬁemzﬂh}m:ﬁm
evkdenre wan pravided dhat the Statr woold beleeee the ¢ d firidmal 1 be awacnwed with the
n@mmmmmngdemmfmmmmwmh
Peaple’s Muojahadesn Orpaniatian and the Zagatina Morement, the CAT has foond viclatior of Aride 3
an ofag ofh nshis vichhoos agimet members of these agraaisations, whee 3 was
sufficemly establiched that the Stases concemed were Lkely m demify the ndicidoals with the olecam
n:g:ni.ulinns."

3 In meapect of pacaring this hok between the indvidol anid the rpewed pmooap, the CAT s fonnd
that the nutore and prefle of the rudividal’s actwties 3o bis y af ongin & skesd® & clecant In this
Coar and the CAT'®

Standacd and Bunk ¢ Porgins the Rish
cames, it has held tae in view of the fondamental cleacter of the prabibhiton nader Amide 3, the
mmhﬁmﬁﬁk'mnmﬂ;hzﬁmd:.m”.’ﬁhs:hn@nmﬂmsmzm
Mﬁnﬂ.mmlwmdmdﬂhiiﬁkdmzﬂmﬂm'
'Thin 2pproach in sappened by CAT® and meflects 3 peoeml ecopaitian by this and orher rbomls tar,
the peman aleging i, pantknbidy in the view of the fact that the person and the Staie do oot abosays have
equal apcees io the evidence ® Rather, 0 coder i0 pive meaviosinl effect 1o the Camvestion dphin noder
Article 3 in mransfer cases, the difficoltes in obaining evidence of 2 ek of mooe o Hestment in another

M K i ot vy that the slvido] e b 2 sy of e begeted oo, i belieoed s 2o be and tapeted G Pt cowsmn . See CAT' A
a Tie Neviwrlma [1998)

P Sex CAT Gemens] Come—st 1 (1992, § 8 (e

P Gardy' Ermror Tapie Fary 3. Xusbx 1997)

P Ser fammr Arkary_Avuma v Frumee (ZD00), frwtingr tht prrres_ Faprat or s vinlsts .

P S ity CACT, il i v wgmﬂmwmhummmr#nb.r—ham
T S ——

'kqfd.lﬁh.&—:.&ﬁ:ﬂﬂm};m:nmm

o AT . Fmlinad 2D0A, § 185, adn D, Tad 2t Nietferienlr D05, § M) Theuililie’ 2. e Neslerkal: D0, §
qkhﬂfﬁ]&ﬁh:“um;m

BT Sl n. e Moirviandd (D06, § 457, N » Finbend D05 fabaré 2. Ty (2000, § )

™ Ser ke e Tavkey D00

W Ep CA'T Grmen] Cormment 1 (1997, § %H]
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RECT
State - exarerhated by the inherently ehndeotine natome af moch actiity and the ndeeidol’ mmoenee from
the Sate d - shermnld be el d o setting 2 nemonable 2l appropraie standand aod oden of
the approach m the extent of the evidence which the unfvidual bor o addnce The mager difficdties
ndeadegls face in acosssing ooserah 0 the e of taesfer is eilscred 0 the Cooo's acknowled pment
that substantiatian orly “ta the preairst exteot pracically pasible™ an wasombly be equied ® Moeaver,
CAT" virwr have consistently emphasived that, poren what i at slake for the individnal, bnpesnp donbts 23
o credibility or proaf shoold be msched i the indredmals fwonr “eren thaoph thene may be some
e e  dhat i sty in et exdoegered® In aoler ko da this, it i 0ot necrsary that all the facis iovoked by
the authar should be poowed ™
a7 An our nodochiedly mats oo individhab o @ise, 2d o seek o whstantiate, ther daims t &
ather ilreatoent for the: rosfwesr prohibion 1a be tipseod o then for the Seate o dspel the fear thar
orioye ar ilHreyment wonkd eome if the ¢ is tansfered This appraach m sopparted by 2 romber of
in safficent for the indvidnal © pesent an "okl or’ ar o make 2 ploraklk sfgowen’ then & & foc the
&mmmﬁzhkﬁhngrh&m“ﬁmihﬂy,ﬁzlﬂﬂhnhﬂﬂﬁuﬁzhﬂnhmﬂm
ndrideal t establich 2 e fecr’ case of oeal Ask, and then the S oo eefore the chim with
“sahstartive poond”® Mast rereraly, the TN Soh-Commimscon for the Promation of Homen Rights
camrideresd that ance a peneal sisk sination & extablished, there = 2 ‘prenmpban’ the pesan wookd e a
el dskc ¥

attending individoals” access to evidence, bot abo with the doties an the Stae to make 2 meaningfnl
tvatenent that the State has positiee chlisation io podect apaoet

o At Be Ly N [Py LI LR ) [
S St oy wek 10 mly co “dplrse asmonoes” o “memopnds of oodersaading” as 2
mechanun o tansfer ndividaals i connines when they are at ok of e and other l-hrabnest In
prachce, the very fct that the senching: Staie seeks sarh manres smonnis o an admsion that the peson
wanld be at Ask of tortore ar dl-eatment o the eciving Stae if etomed. As ackoowledped by ths Conet
mMﬂhﬂTn@mhmﬁemnﬂﬂmmﬂdmwMMn
hamed by 2 provwaoy et of ional b rights bodes and expects, incoding the TN Specal

W Sy e p. HEC, Al ik Mgy . Carss (1954 I-ACHE, Vol Elegery v Pl (195, § 134 o ol

A Ep Caife the Nethrrkmd (K5, § 4% Rakmilers de Nesieria: (1996, § 45

& Bl antaesl.

W Lo ke A v, Tmityes il (1957)

™ CAT Gereral Corereest 1 (1997, § 5" Te Jumitn of jewsiyy o dnger o deve i wien dhe freom aligiy sk deapyr i jeewel ar gl aaz’. Thin
ey thart theree st b 2. Eurtaal Tani, Gor e antors pitios siflciest 0 ogeir L oepon s G Gae Stete gty ™ In gt v Yok D06,
§ 1307 the borden won Sl I e on the Sinte 0 oondort an ke Slprsbet sl xbacdial s o 2 ‘plarble sllegtr’ o omde
Smimly in AT 2 Teebn 00, § L) it wey bekl dhat i mofficier: Sk o el by the i the maden shifls o B Stoie e e
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Rappodenr oo Tadue™ the Committes for Foversion of Todom® the TN Sob-Comminsion™ the
&MR@MMWF&M&MTW”MM,&UN
wrtme and ather -ttt

40 Moreover, armanoss cannot lepibmaiely be relied npon @ 2 factor in the asesment of levant
nuk Thiw is und it by widespread and prronog about avmrances as wot only lacking lepal
eradimnan of o and other 41-matomen, indriha]l mostonng cnnot amekoane the ook o 2 patimbar
detatnes

41 The eritical question tn be ascerined by the Coan, by mfeence o dl Grenmsances and the
practca] by on the gronnd, reemaing whether there i 2 ok of ooor o Heatownt 30 sccocdancs with
the sandanis and princples s doan shove. If 3o, tansfer @ nobnefol No ‘eompensatop measoms’ cn

YL CONCLUSHEN

42 The principle of mes-refciwesr, Frmly hiiched in il laor and practice, & alechote Mo
and the postiee mmme af the ohlpation o proear apaurt oo 2ad i1-teament, oo lepal disinction cn
be draremn ander the Cammeanan besoren the aer of trmee ar 11-eatment and the 2et of Taursfer in Gee af
a el nnk thereof Any wocrrelbong of the ok prainhshon wonkl iy cwan an nocrcelbog af
INHIS

arolote mane of the misieesr probibion nader Articde 3, 208 what o oequieed e oake te Cormmention’™s
peron’s afilation with 2 voineabls pemp 0 deemmiring mmk Bvidensary ooqoimoaents in mepect of moch
=t make arul the positree phiipaom of s3ies 0 prevent it Ooce 3 priwo B or aipmhle cas of mk of
ioriwe or ather THireatonent & establimhed 3t = for the Stabe o sy the Cond that theoe i 30 fact 0o eal
fisk that the indivicdnal wAll be smbyect io oo or pthec 11-toeatoent
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ety the of “Iierer i exoliele cuidessr that g et S Seaies s Bpype (At 0. ALZa) sl o
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VERY URGENT!!!
RULE 39 APPLICATION AGAINST THE NETHERLANDS

EUROPEAN COURT OF HUMAN RIGHTS

THE REGISTRAR - SECTION Il

COUNCIL OF EUROPE 67075 STRASBOURG CEDEX FRANCE
ALSO BY FAX: +33388412730

AMSTERDAM, OUR REF.

DIRECT TEL.NR: DIRECT FAXNR:

15 JULY 2005 20050934.MF/MW/BF
+3120 3446200 +3120 3446201

Betreft: Ramzy v the Netherlands — REQUEST FOR RULE 39
New case

Dear Sir,

We, counsels for the applicant, Mr Mohammed RAMZY, introduce a new application ex Article 34 of the
Convention, against the Netherlands. The applicant was born on 23 November 1982. He is an asylum seeker
from Algeria who is on trial in the Netherlands on charges of Islamist terrorism. He is presently in aliens detention
in Penitentiary Institution Ter Apel.

The applicant is about to be expelled to Algeria.

His asylum case was terminated in last and final instance on 6 July 2005. On 12 July 2005 he has been presented
by the Dutch immigration authorities to the Algerian Embassy for travel documents. In practice this means that
he will be put on an airplane to Algeria at very short notice.

The applicant files this application on grounds that there are substantive grounds to believe that there is a real
risk of him being exposed to torture and/or inhuman and/or degrading treatment contrary to Article 3 of the
Convention if he is expelled from the Netherlands to Algeria.

The applicant requests the Court to apply Rule 39 of its Rules of Court and to indicate to the Government of the
Netherlands an interim measure not to expel him to Algeria while his application is pending before the Court.

OVERVIEW OF PRESENT IMMIGRATION PROCEEDINGS

The applicant’s asylum request was rejected by the Minister for Aliens Affairs and Integration on 25 August 2004.
On 14 September 2004 the applicant was also declared an undesired alien on the grounds that he was considered
to be a threat to national security and in the interest of “the Netherlands’ international relations”. The applicant
lodged an administrative appeal (bezwaar) against this decision. These proceedings are still pending before the
domestic courts.

On 2 November 2004 the Haarlem Regional Court issued an interim order at the request of the applicant pro-
hibiting the minister to expel the applicant until a decision was be taken on his appeal against the decision of 25
August 2004 and on the administrative appeal against the decision of 14 September 2004.

The minister lodged an extraordinary appeal (doorbreking van het appélverbod) against this interim order to the
Administrative Jurisdiction Division of the Council of State [AJDCS] (Afdeling Bestuursrechtspraak van de Raad
van State). On 19 November 2004 the AJDCS annulled the Haarlem Regional Court’s interim order as regards the
minister’s decision of 14 September 2004.

On 23 December 2004 the Haarlem Regional Court considered the applicant’s appeal well-grounded (gegrond
verklaard) and overturned the minister’s impugned decision of 25 August 2004 referring the case to the minister
for a new decision (see below).
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The minister lodged a further appeal (hoger beroep) against the judgment of the Haarlem Regional Court to the
AJDCS. On 6 July 2005 the AJDCS quashed the judgment of the Haarlem Regional Court. This decision is final and
not subject to any appeal.

The applicant can be expelled at a very short notice. On 12 July 2005 he was taken to the Algerian embassy, assum-
ingly for a laissez-passer, where he spent an hour waiting, handcuffed, while his expulsion was being negotiated
by the Netherlands immigration authorities with the Algerian embassy.

BACKGROUND OF THE CASE
The applicant made a first application for asylum in the Netherlands on 30 January 1998. This application was
rejected by the State Secretary of Justice on 7 October 1998. The applicant did not appeal that decision.

On 9 September 1999 the applicant filed a second request for asylum. On 14 September 1999 the application was
declared inadmissible by the State Secretary of Justice. The applicant’s appeal against this decision was rejected
by the Zwolle Regional Court on 6 October 1999.

CRIMINAL CASE
On 12 June 2002, the applicant was arrested in his house in Groningen upon suspicion of belonging to a criminal
organisation with the alleged aim of:

- prejudicing the State of the Netherlands by providing assistance to the enemy conducting a holy war (jihad)
against among others the Netherlands;
- drug trafficking;
- using false (identity) documents;
- forging (identity) documents;
- human trafficking.
The applicant was also suspected and subsequently separately charged with having co-committed the crimes
abovementioned themselves, i.e. not only within his membership of a criminal organisation. The applicant was
tried together with a group of eleven co-suspects who had all been arrested in approximately the same period
of time. The basis for the suspicion against the applicant and the other co-suspects were reports dated 22 and
24 April 2002 from the General Intelligence and Security Service (Algemene Innlichtingen en Veiligheidsdienst,
further: AIVD) and the former Internal Security Service (Binnenlandse Veiligheidsdienst, further: BVD). The reports
were supported, among others, by taps of telephone conversations gathered by the AIVD/BVD. The suspects
supposedly belonged to an organisation that adhered to Salafism. A number of them allegedly were part of the
Groupe Salafiste pour le Predication et le Combat (GSPC) organisation, an Algerian extremist Islamist group.
This group, suspected to be an al-Qaeda cell, allegedly recruited persons for the jihad and conducted prepara-
tory/auxiliary activities for terrorist acts. The suspects met regularly at the Al-Fourquaan mosque in the city of
Eindhoven. At the trial, the prosecutor finally only maintained the charges against the applicant as to the mem-
bership of a criminal organisation with the aims described above and pleaded that the applicant be acquitted for
the other, separate, charges. On 5 June 2003 the applicant was fully acquitted of all charges by the Rotterdam
Regional Court, together with all others co-suspects. The court held that the reports from the AIVD/BVD, adduced
by the prosecutor, could not be used as evidence since neither the applicant’s defence counsel nor the court
itself could verify the validity, correctness and sources of its contents. The court did consider that the telephone
taps of the AIVD/BVD, whose contents the defence for the applicant had been able to verify, could be used in
evidence at the trial even it was not certain whether this was obtained in accordance with domestic law. The
Rotterdam Regional Court also ruled that even if the AIVD/BVD information could have been used as evidence it
would not have provided sufficient proof for a conviction. The court ordered the applicant’s immediate release.

The public prosecutor lodged an appeal against the Rotterdam Regional Court’s judgment. Counsel for the appli-
cantin the criminal case addressed the prosecutor at the Hague Court of Appeal (Advocaat-Generaal) requesting
him to ensure that the applicant is not expelled pending the criminal proceedings in view of his right to be present
at trial. The Advocaat-Generaal responded that he saw no problem with the applicant’s expulsion. He suggested
that the applicant could apply for a visa once a trial date in appeal would be known. The case has not yet been
tried in appeal and no date for a trial hearing has been set.
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The applicant’s “high-profile terrorist trial” was followed closely by mass media and the public. The trial and its
outcome also received wide international press coverage (attached). In at least two publications the applicant’s
name was mentioned.

THE ASYLUM CASE

Following the applicant’s release from criminal detention he was immediately apprehended by the Foreigners
Police (Vreemdelingenpolitie) and taken into aliens detention (vreemdelingenbewaring). He was, however, re-
leased on 21 July 2003 as no decision had been taken on his asylum request by the minister within six weeks.
The latter is a statutory obligation in case an asylum seeker who has lodged his asylum request is placed in aliens
detention.

Upon release the applicant was ordered (aangezegd) to leave the country. The applicant indeed tried to do so
and attempted to get to Turkey. He first travelled to Germany. From Germany the applicant arrived by airplane
to Turkey where he requested asylum. Turkey, however, did not consider his request on the merits and sent the
applicant back to Germany. Upon return to Germany, the applicant applied for asylum there.

However, on 14 May 2004 the German authorities made a claim under the Dublin Agreement to the Netherlands
authorities to take the applicant back for a (further) consideration of his asylum request, which was still pend-
ing before the Netherlands Immigration Service (IND). On 16 June 2004 the Netherlands authorities accepted
Germany’s claim. The applicant was surrendered to the Netherlands on 15 July 2004.

Prior to the applicant’s forced return to the Netherlands from Germany, the AIVD, on 14 July 2004, issued a new
report with respect to the applicant. It stated that he must be considered as a threat to national security, since
his extremist Islamic views and opinions had remained unchanged. Upon return to the Netherlands the applicant
was immediately taken again into aliens detention and has remained there ever since, despite numerous appeals
to court by his counsel for his release.

Arguments and submissions in the asylum case

In support of his asylum request the applicant submitted that since he was suspected and was in fact still on
trial in the Netherlands for belonging to a terrorist Islamist organisation, he had or must also have come under
negative attention of the Algerian authorities. To that effect he referred to the wide (inter)national press and
internet coverage on his, public, trial.

The applicant was also personally referred to under his own name as a person suspected of “playing some role
in the assassination of Massood, leader of the anti-Taliban Northern Alliance, and being part of a larger Dutch-
based terrorist cell that recruited young Muslims to go on suicide missions against non-Muslim targets outside the
Netherlands” (AP). The extensive international press coverage explicitly mentioned the suspicion of the applicant
belonging to the GSPC (see further press coverage, attached).

Counsel for the applicant further contended that there is a co-operation and exchange of information in place
between the Netherlands, EU and the Algerian intelligence services. This inevitably led to a justified assumption
that information on the applicant — a person suspected of Islamist terrorist activities - has been indeed provided
to the latter. This naturally course could not be proven by the applicant, considering that the exact contents of
such exchanged information is not disclosed by the security services.

However, the likelihood of this already followed from, e.g., the AIVD year report 2003 which reports that foreign
intelligence services monitor their nationals residing in or migrating to the Netherlands. Counsel for the applicant
further referred to the EU Counter Terrorism Group (CTG), which was formed following the “9/11” attacks in the
United States and which inter alia coordinates intelligence information, also with countries outside the EU where
terrorism occurs. Counsel finally pointed to the EU Euro-Mediterranean Agreement with Algeria which Article
90 (Fight against terrorism) provides:

In accordance with the international conventions to which they are party and with their respective laws and
regulations, both Parties agree to cooperate with a view to preventing and penalising acts of terrorism:
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- through the implementation in its entirety of United Nations Security Council resolution 1373 and other re-
lated resolutions;

- through the exchange of information on terrorist groups and their support networks in accordance with in-
ternational and national law;

- by pooling experience of means and practices for combating terrorism, including experience in the technical
and training fields. Counsel for the applicant concluded that it was impossible for the applicant to prove that
the Algerian authorities knew that he was a suspected Islamist terrorism for the GSPC and would treat him as
such upon return. He had however, in view of the aforementioned, sufficiently substantiated that the Algerian
authorities were at least aware of the applicant’s terrorism trial in the Netherlands.

The applicant contended that his expulsion would be contrary to Article 3 of the Convention considering the

practice of the Algerian authorities of torturing persons suspected of being Islamist terrorists. His counsel referred

in this respect to Amnesty International’s year reports on 2003/2004, US State Department Country Report on

Human Rights, i.e. on Algeria and Human Rights Watch Reports.

The minister’s decision

The minister, in his decision of 25 August 2004, considered — in short - that the applicant had not pointed to
specific, individual facts and circumstances which demonstrate that the Algerian authorities knew about the fact
that he was a terrorism suspect in the Netherlands and that a trial was taking place against him. He had, in the
minister’s view, not substantiated that he be seen as a terrorism suspect himself upon return to Algeria.

The minister further observed that “even if the latter were the case, the appli cant’ s situation would not be
worse than other terrorism suspects. Participation in armed Islamic groupings was a common criminal law of-
fence and was treated as such in Algeria. Even though death sentence could be imposed for terrorist crimes,
this sentence had not been applied since 1993, and death sentences are usually reversed to life imprisonment in
appeal. Prosecution for such acts therefore did not fall under the protection of the Geneva Convention and the
punishment for such acts could not be considered disproportionably severe or discriminatory”.

Finally, the minister considered that the applicant did not run a risk being treated contrary to Article 3 of the
Convention if returned to Algeria, since he had failed to show that there was an individual specific ‘negative’
attention against him on the part of the Algerian authorities, which would justify the fear for a real risk of torture.

The Haarlem Regional Court

In his appeal to the Haarlem Regional Court, the applicant submitted additional arguments that he had done
everything in his power which could reasonably be expected from him to substantiate the fact that the Algerian
authorities must have become aware of the criminal trial and the nature of suspicions against him.

Counsel for the applicant referred among others to a letter from Amnesty International of 27 May 2003 in which
Amnesty argued that in cannot be excluded that the Rotterdam terrorism trial was followed closely by the Algerian
authorities in the Netherlands.

Counsel for the applicant further contended that it was, conversely, relatively easy for the Netherlands author-
ities to find out whether there is a search order for the applicant in Algeria. To that effect counsel submitted
a process-verbal of the Foreigners Police in a case of another Algerian, which showed that such research had
indeed been successfully carried out before in another case by the Dutch authorities through their Criminal
Research Service (CRI).

In its judgment of 23 December 2004, the Haarlem Regional Court held that in view of the public and mass media
attention for the applicant’s trial and considering the increasing international co-operation between intelligence
services, the applicant had sufficiently substantiated (aannemelijk gemaakt) that the suspicion of terrorism against
him had or must have become known to the Algerian authorities.

As far as Article 3 of the Convention was concerned, the Haarlem Regional Court held that although there had
been improvements in the human rights situation in Algeria since the nineties, there was still a particular risk
of torture at the hands of the police of persons suspected of belonging to armed Islamist extremist groups
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— to which the applicant is suspected to belong. In reaching this conclusion, the Haarlem Court analysed official
country reports (algemene ambtsberichten) of the Ministry of Foreign Affairs (MFA) and the Year Report on 2004
of Amnesty International concerning Algeria.

The Administrative Jurisdiction Division of the Council of State

In its judgment of 6 July 2005 the AJDCS, quashing the Haarlem Regional Court’s judgment, limited its consider-
ation to stating that the applicant had not substantiated that he personally ran the real risk of being tortured in
Algeria. It considered that even if the Algerian authorities had become acquainted with the charges against the
applicant in the Netherlands, it did not follow from the MFA'’s official reports that the applicant ran the risk he
alleged. The AJDCS observed that the applicant “had merely referred to the suspicion which had arisen against
him and the criminal proceedings that followed from it, speculating as to the possible consequences of his return
to Algeria”. The AJDCS concluded that it was not up to the minister to substantiate that the alleged risk does not
exist. The AJDCS made no assessment of the other sources adduced by the applicant, and restricted its findings
to the MFA official country report.

COMPLAINTS

The applicant complains that there is a real risk that he will be exposed to torture or inhuman or degrading
treatment contrary to Article 3 of the Convention if he is expelled from the Netherlands to Algeria. The ap-
plicant submits that his case meets the criteria set out in the Court’s established case law in this specific area
(Soering v the United Kingdom, Hilal v the United Kingdom, Chahal v the United Kingdom, Cruz Varas v Sweden,
Jabari v Turkey, Muslim v Turkey and, most recently, Said v. the Netherlands)

The applicant submits first of all that he has substantiated that the Algerian authorities have, or must have,
become aware of the criminal trial against him in the Netherlands upon suspicion of belonging to an extremist
Islamist group involved in jihad. This matter is in fact no longer in contention, considering the Haarlem Regional
Court’s acknowledgement in this respect. The AJDCS in its judgment, does not express itself explicitly on whether
is considers that the Algerian authorities are aware of the applicant’s trial and the nature of suspicions against
him. The AJDCS does not, however, reject the Haarlem Regional Court’s finding in this respect.

The applicant contends that in view of this knowledge by the Algerian authorities, he runs a real personal risk
of being subjected to torture and/or other inhuman and degrading treatment when he falls in the hands of the
Algerian security forces. The fact that he, an expelled asylum seeker, will be interrogated of the Algerian security
forces directly upon return is also not in dispute in view of information provided thereon in the MFA official report.

The applicant observes that the Netherlands authorities, and in particular the minister and the AJDCS made an
inadequate assessment of the risks involved for the applicant. In particular the AJDCS’s judgment lacks a sufficient
and consistent reasoning in its finding that even if the Algerian authorities are aware of the suspicions against him,
he ought to have adduced even more individual circumstances to substantiate the existence of his personal risk.

The minister and the AJDCS have failed to reason by what other means the applicant could have adduced more
than he has already done to point to the fact that he personally falls under the category of persons who are
tortured and/or killed by the security forces. In doing so, the Netherlands have burdened the applicant with a
probatio diabolica.

The applicant relies mutatis mutandis on the Court’s judgment in the case Said v the Netherlands (1 July 2005,
§ 51) and submits that even though the materials and reports on treatment of terrorism suspects submitted by
him do not relate to him personally - they concern information of a more general nature - it is impossible to see
what more he might reasonably have been expected to submit in the way of substantiation of his fears that he —a
suspect of extremist Islamist terrorism - will find himself in the same situation as other (to be) tortured terrorism
suspects in Algeria. This is the more true since the Netherlands Government have the resources available to carry
out a research as to whether a criminal case is pending against him in Algeria.
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In order to substantiate the risk of torture and possibly even his death at the hands of the security forces, the

applicant refers to the sources describing the treatment of Islamist terrorism suspects and forcibly returned

asylum seekers in Algeria (overview and quotations attached).

The reports mentioned describe the manner in which suspects of Islamist extremism/terrorism are tortured,

ill-treated, killed or made to disappear at the hands of the security forces in Algeria. There is no functioning legal

protection against these atrocities, which often occur outside the official supervision and legal system and which

are surrounded by virtual impunity for its perpetrators - State security agents.

In support of his contentions, the applicant further relies on recent affidavits submitted by experts in the expulsion

case to Algeria of Mr Mohamed HAKAT, a person suspected of Islamist terrorism. His case is currently pending

before the Canadian authorities. The applicant furthermore submits a copy of the letter from Mr Hakat’s counsel

to the Canadian Immigration Authorities elaborating on the situation in Algeria of suspects of terrorism.

- Letter to Stéphanie Chenier, Acting Manager — CBSA Ottawa, dated 21 April 2005 from Mr Hakat’s counsel,
Paul D. Copeland;

- Affidavit of Prof. Mr E.G.H. Joffe, dated 20 April 2005, director of the Centre for North African Studies at the
Centre of International Studies in the University of Cambridge, affiliated lecturer at the Centre for Internation-
al Studies at Cambridge, teaching a postgraduate course on the contemporary Middle East and North Africa;

- Affidavit of Mr J.P Entails, April 2005, professor of Political Science and Director of the Middle East Studies
Program at Fordham University, NYC, USA. These documents and submissions elaborate and show the con-
crete concerns for persons suspected of Islamist extremist activities/terrorism links when returned to Algeria.
It must be noted that Mr Hakat’s situation, e.g. publicity of his trial, nature of charges/suspicions are to a large
extent comparable to the applicant’ s. -/- We would like to ask you to register this application and inform us
of further proceedings. We also look forward to your decision on the applicant’s request for application of
Rule 39. Yours faithfully, on behalf of the applicant, M. Ferschtman M.F. Wijngaarden B.J.P.M. Ficq

Enclosures

Judgement of the AJDCS of 6 July 2005;

The applicant’s reply to the minister’s appeal of 6 February 2005 (only by mail);

The minister’s (further) appeal pleadings to the AJDCS of 19 January 2005 (only by mail);

Judgment of the Haarlem Regional Court of 23 December 2004;

The applicant’s appeal pleadings to the Haarlem Regional Court of 2 December 2004 (only by mail);

Decision of the Minister on Aliens Affairs and Integration of 25 August 2004;

Correspondence between the applicant’ s defence counsel and the Advocaat-Generaal of 13 and 16 June 2003;
Judgment in the applicant’s criminal case in the Netherlands of 5 June 2003;

Reports concerning the applicant from the AIVD/BVD of 22 and 24 April 2002;

Overview and excerpts from human rights reports concerning Algeria;

Overview of press coverage of the applicant’s trial (parts only by mail);

Letter to Stéphanie Chenier Acting Manager — CBSA Ottawa, of 21April 2005 from Mr Hakat’s counsel, Paul D.
Copeland (only by mail);

Affidavit of Mr E.G.H. Joffe, of 20 April 2005 (only by mail);

Affidavit of Mr J.P Entails, of April 2005 (only by mail);

Power of authority by the applicant to his counsels.
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