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EXECUTIVE
SUMMARY

In recent years, attacks on human rights organisations and activists
working to defend migrants' rights have increased dramatically in Eu-
rope. Migration policies have been developed with a focus on curbing
and deterring migration, while, at the same time, the Mediterranean
Sea has become "the largest migrant graveyard” in the world, with
more than 40,000 people drowning between January 2014 and the
end of 2020.

The irregular administrative status held by many people arriving to
the European continent should not deprive them of their rights or
their humanity. However, as described in the report, the actions of
European States show that the prevailing trend is to disregard their
international obligations and repeatedly violate the rights of the most
vulnerable migrants. This behaviour has also extended to activists and
organisations working to ensure migrants' human rights are guaran-
teed.

Using numerous official, press, and civil society sources, as well as
information gathered from more than 20 interviews with activists and
organisations defending migrants' rights from 11 European countries,
this report describes and analyses the strategies European States
and institutions are using to attack humanitarian and solidarity acts.
Adopting an approach that is close to the reality experienced on the
ground, the report features the life stories of individuals and histories
of organisations who have been persecuted in Europe for defending
the rights of migrants.

The report identifies three key patterns that mark the actions of Eu-
ropean countries and favour the criminalisation of solidarity: a) the
creation of a hostile environment around migration; b) the use of ad-

1. Belgium, Cyprus, France, Germany, Greece, Hungary, Italy, Slovenia, Spain, Switzerland, and Turkey.



ministrative law to impede human rights defence work; and finally, c)
the use of criminal law to silence their voices.

The starting point of the criminalisation of solidarity is the wide-
spread use, by European authorities, political leaders, and the media,
of a narrative about migrants posing a threat to security that we need
to be protected from. The use of warlike vocabulary and imagery, re-
ferring to the "invasion" of migrants, for example, has managed to
spread hate speech towards these people and instil fear in a large
percentage of the population. For example, recent OSCE reports show
that hate crimes, especially those motivated by racism and xenopho-
bia, increased by more than 20% in all European countries between
2016 and 2019.

The demonisation of migrants is the first step to attacking those who
defend their rights or show solidarity. In many cases, hate speech has
escalated to acts of physical violence with a deep, racial bias. Many
organisations and activists in Greece, Spain, and France are constant-
ly receiving xenophobic comments, insults, and threats. This situa-
tion, which seeks to discourage individuals and organisations from
their daily work supporting migrants' rights, also has a significant
psychological impact on defenders. Some organisations have been
affected by campaigns of harassment, defamation, and public accusa-
tions of such magnitude that, in countries such as Cyprus, Hungary,
and Turkey, they have been shut down or banned.

In turn, European States have implemented a second hindering strat-
egy whereby, through the use of various administrative pretexts, they
have hampered or directly prevented many organisations from carry-
ing out their work. These administrative actions have taken different
forms: the imposition of onerous and complex requirements for official
registration to allow them to operate, special taxes, limitations on ac-
cess to financial funding, or excessive demands in terms of transpar-
ency and communication with the authorities, among others. In some
cases, such as in Turkey and Greece, defenders have been directly
blocked from entering migrant camps.

The report highlights how many States have prevented social organ-
isations and activists from carrying out sea or land rescue work for
migrants in danger by imposing abusive fines, paralyzing search and
rescue operations on civilian vessels, or preventing them from enter-
ing safe harbours under threats of criminalisation.

Third, many migrant defenders and supporters have ultimately had to
face lengthy criminal proceedings on charges with heavy prison sen-



tences, such as human trafficking or facilitating entry into or transit
through Europe. In fact, there are several national laws in European
countries that allow the criminal prosecution of solidarity, such as the
Swiss Federal Law on Foreigners or the Hungarian Criminal Code.
The European Union's own regulatory framework plays an important
role in the criminalisation of solidarity by requiring any act of facilita-
tion of irregular entry and transit in Europe to be sanctioned, without
exempting humanitarian aid. In fact, in 24 of the 27 EU countries,
facilitating the entry and transit of a migrant in Europe is currently a
criminal offence, even if it is done without the intent to gain profit, as
in the case of dangerous high mountain rescue operations.

All these administrative and criminal impediments have led to a re-
duction of European civic space, given the direct impact they have
on creating a chilling effect for social organisations and ship crews,
forcing them to rethink whether or not to continue with their activities.
In addition, they have a significant emotional impact on defenders
or those who have shown solidarity with migrants and have been in-
volved in legal proceedings. In addition to the time spent on defence
and the economic resources involved, the collective impact is also
very important, since these persecutions send a serious message to
civil society that their actions are not welcome and will not be allowed.

In view of the above, it is imperative that European authorities and
institutions take decisive measures to reverse these patterns in order
to guarantee the right to defend human rights. The report establishes
two major groups of recommendations specifically aimed at, accord-
ing to their typology, various European Union bodies (Council, Com-
mission, and Parliament), Member States of the Council of Europe
and the United Nations, as well as the media and the general public.

The first group calls for measures to create a positive environment
for those defending migrants’ human rights, focusing on shifting the
current approach to migration to one centred on human rights and
on removing administrative obstacles to the work of civil society to
ensure that there are guarantees for the right to defend human rights.
For example, it calls for promoting legal migratory routes, abandoning
the logic of outsourcing border control, and carrying out awareness
campaigns with positive messages about the migrant population and
that also publicly recognize civil society's role in defending and pro-
moting human rights and the rule of law.

The second group of recommendations urges that all necessary mea-
sures be taken to ensure the duty to rescue and prevent the criminali-
sation of human rights defenders. These include the amendment of EU
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Directive 2002/90/EC so that States cannot impose sanctions against
people carrying out acts of solidarity, mitigating the risks of criminali-
sation of those providing humanitarian assistance to migrants in dan-
ger by drawing up clear guidelines to prevent the continuation of the
phenomenon of criminalisation of migrant rights defenders in Europe.



I. INTRODUCTION

“I am concerned about this lethal disregard for
desperate people. I salute the organisations and
human rights activists who continue to work to defend
the rights of migrants in these difficult times”

The member organisations of the OMCT and FIDH networks working
in Europe have seen how EU policy, and that of its Member States,
against migrants has hardened in recent years and, with it, the crim-
inalisation of solidarity and of the organisations defending the rights
of migrants. This report aims to contribute to the visibility of this phe-
nomenon, based on the stories of those who have been persecuted in
Europe for defending the rights of migrants and on the work of the
Observatory for the Protection of Human Rights Defenders (an OMCT
and FIDH joint program). There is still a long way to go and there is
still a need to analyse the specific patterns of criminalisation of soli-
darity in Europe in order to tackle situations such as those described
in this report.

The “criminalisation of solidarity” concept will be used to define a
process that encompasses several trends and strategies used by the
authorities that seek to obstruct the work of those defending the right
to migrate, going beyond the criminal prosecution of defenders. In
terms of structure, after a first chapter that seeks to understand the dy-
namics of migration to the European continent, the report will look at
the reasons why people decide to leave their countries and what they

2. Michelle Bachelet, UN High Commissioner for Human Rights, September 9, 2019,
https://www.ohchr.org/Documents/Issues/Migration/OHCHR-thematic-report-SAR-protection-at-sea.pdf



https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27178&LangID=E
https://www.ohchr.org/Documents/Issues/Migration/OHCHR-thematic-report-SAR-protection-at-sea.pdf
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experience on the way to Europe. This report presents three major
trends related to criminalisation. The first of these trends, described
in the second chapter, is the creation of a hostile environment that is
directed both at the migrants themselves and at people who defend
their rights or show solidarity with them. The second of these trends is
the use of administrative law to obstruct the work of organisations and
individuals in support of migrants. The third trend is the use of the
criminal code to bring to justice, at the risk of imprisonment, people
who defend the rights of migrants or carry out humanitarian tasks to
support them.

With this in mind, this report identifies three recurring patterns in
most European Union member countries, as well as in countries that
are part of the Council of Europe: the creation of a hostile environ-
ment, obstructive administrative measures, as well as the criminali-
sation and criminal prosecution of migrants' rights defenders. All of
this violates human rights and, more specifically, restricts the right to
defend human rights.

COUNCIL OF EUROPE

47 countries are members of the Council of Europe,
27 of which are members of the European Union. All
members have signed the European Convention on
Human Rights.

CONSEIL DE L'EUROPE

The Council of Europe is an international organisation based in
Strasbourg that was created to promote democracy and protect
human rights and the rule of law in Europe. Not to be confused
with the European Council—an institution of the European Union
formed by Heads of State or Government of the Member States
together with the President of the European Commission, in order
to plan EU policy.

As for the method, this report began with non-exhaustive documenta-
ry research on reports on the subject, court rulings, and reports from
UN institutions or the Council of Europe. More than 20 interviews
were then conducted with organisations and activists defending the
rights of migrants in 11 countries (Germany, Belgium, Cyprus, Slove-



nia, Spain, France, Greece, Hungary, Italy, Switzerland, and Turkey’),
as well as with citizens' platforms working on this issue at the Euro-
pean and global levels.

The Observatory would like to thank all those who gave their time to
talk and make this report possible, in hopes that their stories will help
us understand the importance of building a Europe of solidarity that
guarantees the right to defend human rights without discrimination.

3. Specifically, the following organisations were interviewed: Iridia (Spain), Greek Helsinki Monitor (Gree-
ce), Human Rights Association (Turkey), Save our Seas Foundation, Hungary Helsinki Centre (Hungary),
Antigone (Italy), Ligue DH (Belgium), PIC (Slovenia), CEAR (Spain), PICUM (regional), Kisa (Cyprus),
MigreEurope (regional), Sea-Watch (Germany), Caminando Fronteras (Spain-Morocco), Solidarity is not
a Crime (Belgium-France), as well as the lawyer Olivier Peter (Switzerland), lawyers Dimitris Choulis and
Alexandros Georgoulis (Greece), Arturo Salieri (Italy), and human rights defenders Marco Omizzolo and
Mussie Zerai (Italy), and Fabiola X (migrant in Switzerland).
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II. A LOOK AT
MIGRANTS

In order to understand and approach the criminalisation of so-
lidarity of those defending the rights of migrants, we need to
analyse the dynamics of migration to the European continent.




Key concepts for understanding the migration process

This report refers to migrants or people on the move based on the con-
cept of mixed migration. According to the United Nations High Com-
missioner for Refugees (UNHCR) and the International Organisation
for Migration (IOM) definitions, the term refers to cross-border move-
ments of people, including refugees, stateless persons, victims of human
trafficking, migrant workers, and economic migrants. People in mixed
flows are motivated to move by a multiplicity of factors and have differ-
ent legal statuses and a variety of vulnerabilities. They travel along sim-
ilar routes, using similar means of transport, usually irregularly, and are
aided in whole or in part by human traffickers. Despite being entitled
to the protection of international human rights law, regardless of their
status, they are often exposed to multiple rights abuses and protection
risks throughout their journey*.

Refugee: The concept of mixed migrants also includes refugees. This
term is used to refer to a person who “as a result of a well-founded
fear of being persecuted for reasons of race, religion, nationality, mem-
bership of a particular social group, or political opinion, is outside the
country of their nationality and is unable to or, as a result of such fear,
is unwilling to avail themselves of the protection of their country; or
who, not having a nationality and being outside the country of former
habitual residence as a result of such events, is unable to or, as a result
of such fear, is unwilling to return to it.”"

Human rights defender: Article 1 of the UN Declaration on Human
Rights Defenders states that “[e]veryone has the right, individually and
in association with others, to promote and to strive for the protection and
realisation of human rights and fundamental freedoms at the national

4. UNHCR defines mixed migration flows as “a movement in which several people travel together, usually

irregularly, using the same routes and means of transport, but for different reasons. People traveling as
part of mixed movements have diverse needs and profiles, and may include, for example, asylum seekers,
refugees, victims of human trafficking, unaccompanied/separated children, and migrants with an irregular
situation,” UNHCR, 10-Point Action Plan, 2016.
The IOM maintains that “the main characteristics of mixed migratory flows include its irregular nature
and multiplicity of factors that drive such movements, as well as the differentiated needs and profiles of the
people involved.” Mixed flows have been defined as “complex population movements that include refugees,
asylum seekers, economic migrants, and other migrants.” Unaccompanied migrant children, environmental
migrants, migrants who have been smuggled illegally, victims of trafficking, and stranded migrants, among
others, may also be part of a mixed flow."” Ninety-sixth Session of the IOM, Discussion notes: International
Dialogue on Migration, 2008.

5. Definition of the 1951 Geneva Convention relating to the Status of Refugees.
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and international levels.”® Consequently, a human rights defender is a
person who, individually or in association with others, is committed to
human rights, regardless of occupation, identity, or leadership.

The first stage of a long journey: the escape

The history of humankind is a history in perpetual motion. Since the
beginning, human beings have moved from one place to another for
different reasons, whether voluntary or not. However, in recent years,
the perception of this movement has taken a negative turn towards
those who migrate in precarious conditions and, generally, in route to
the global North. The reasons for migration, in any case, are various:
wars, living conditions so precarious that they endanger one's own life,
persecution for reasons of gender, religion, race or ethnicity, belonging
to persecuted groups, etc., and also for economic, environmental, cli-
matic reasons with changes that make life difficult in certain territories.
The ultimate goal of these migrations has a common denominator: the
search for a dignified life without fear.

According to UNHCR, by mid-2020, the global number of displaced
persons outside their borders was 29.9 million people /. More than one
million refugees were, at that time, found in each of the following coun-
tries: Turkey (3,577,500), Colombia (1,765,500), Pakistan (1,425,500),
Uganda (1,396,800), Germany (1,111,300), and Sudan (1,058,800). In
addition, there were more than 45 million displaced persons seeking to
protect their lives in another department or region of their own country,
such as the 8 million in Colombia, 6.7 million in Syria, or 5.5 million in
the Democratic Republic of the Congo®.

As far as Europe is concerned, between 2009 and 2020, nearly 3 million
people sought refuge on the continent, entering in ways considered ir-
regular by the European Border and Coast Guard Agency (Frontex). Ex-
cept for 2015, with more than 1.8 million people and 2016 with 0.5 mil-

6. Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and
Protect Universally Recognized Human Rights and Fundamental Freedoms, UN General Assembly, 1998.
7. UNHCR, "“Forced displacement passes 80 million by mid-2020 as COVID-19 tests refugee protection glob-
ally"”, December 9, 2020. https://www.acnur.org/noticias/press/2020/12/5fd100c94/el-desplazamiento-forza-

do-supera-los-80-millones-de-personas-a-mediados.html
8. Ibid.


https://www.acnur.org/noticias/press/2020/12/5fd100c94/el-desplazamiento-forzado-supera-los-80-millones-de-personas-a-mediados.html

https://www.acnur.org/noticias/press/2020/12/5fd100c94/el-desplazamiento-forzado-supera-los-80-millones-de-personas-a-mediados.html


lion people ¢, irregular entries into Europe have been less than 150,000
people per year. In fact, most of the people who migrate are not going to
Europe, but to other countries close to their own. Map 1 shows the dif-
ferent routes that people are currently using to seek refuge in Europe.

B Schengen area
Associated States

EASTERN BORDERS
ROUTE

1 2016: 1349
2020: 615
2021: 5318

BALKAN ROUTE
.| 2016: 130261

2020: 26918
2021: 27188

EASTERN
MEDITERRANEAN ROUTE

2016: 182277

2020: 20280
2021: 11036
WESTERN .
AFRICAN ROUTE CIRCULAR ROUTE
. - CENTRAL . FROM ALBANIA TO
2016: 130'261 EASTERN “.| MEDITERRANEAN ROUTE- GREECE
2020: 26'918 B MEDITERRANEAN ROUTE
2021 (January-August): 2016: 181'376 2016: 5121
27'188 2016: 9'990 2020: 35673 2020: 1365
2020: 17'228 2021 (January-August): 9958 2021: 754

2021 (January-August): 9958

Own elaboration with information from Frontex.

9. The increase in the figures during these years is due to the international situation where human mobility
reached very high rates due to the conflicts in the Arab Republic of Syria, Afghanistan, and Somalia. In
addition, the situations in Eritrea and Nigeria and the policies detrimental to asylum seekers in countries
such as Lebanon, Jordan, and Egypt have also increased the number of displaced persons.
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https://www.acnur.org/fileadmin/Documentos/Publicaciones/2016/10627.pdf

The journey: risks and dangers

Article 13 of the Universal Declaration of Human Rights states that
"everyone has the right to liberty of movement and freedom to choose
their own residence within the territory of a State” and that “everyone
has the right to leave any country, including their own, and to return
to their own country.” Likewise, Article 14 states that "in case of perse-
cution, everyone has the right to seek asylum and to enjoy the right to
asylum in any country.”

However, the migration process, as well as the path taken by people
fleeing their countries to reach their destination, exposes them to high
vulnerability and serious risks.

In this sense, the first violent event they face is the decision to leave
their country, which is made out of necessity. This decision is often ac-
companied by a separation from family, from loved ones, as well as an
awareness of the risks that the person will face along the journey. In
the case of women, this decision may stem from a need to flee various
forms of gender-based violence and the lack of gender justice in their
countries.

Secondly, migration for many people means crossing territories at war,
controlled by armed groups. While crossing these territories, migrants
face the risk of being murdered, kidnapped, sexually abused, or be-
coming victims of human trafficking. Examples of this are the migrants
locked up in subhuman conditions in Saudi Arabia as a result of the
health measures taken to prevent the spread of Covid-19'Y or, in the
same country, the exploitation of migrants for the construction of the
stadium for the 2022 World Cup'!, or the testimonies of migrant women
used as sex slaves in Libya

On the route to Europe there are also natural obstacles: rivers, moun-
tains, and above all, the sea, in particular the Mediterranean Sea and
the English Channel. The media has defined the Mediterranean Sea
as "the largest migrant graveyard” in the world, with at least 40,000
people who drowned between January 1, 2014 and the end of 2020,

10. The Telegraph, “Hellish Covid detention centres,” August 30, 2020.
11. Amnesty International, "Qatar World Cup of Shame,"” 2016.
12. France 24, June 20, 2021, "Women migrants reduced to sex slaves in Libya 'hell,” June 20, 2021.



13.
. Missing Migrants IOM, “Migrant deaths on maritime routes to Europe double in the first half of 2021,"

15.
16.

17.

according to IOM figures. Of these, 2,300 were children!”. In the first
half of 2021, at least 1,146 migrants lost their lives in the Mediterrane-
an—more than double all those who died there during the same period
in 2020

Assuming that migrants arrive in a "“destination” country, they are still
at risk of ill-treatment and torture by both State authorities and pri-
vate actors. These include housing in refugee camps or migrant deten-
tion centres, often in inhumane and degrading conditions; labour or
sexual exploitation; harassment by authorities; accusations of human
trafficking; detention and subsequent expulsion; as well as precarious
and poorly paid livelihoods and jobs that, in the case of women, foster
gender inequalities.

The UNHCR has mentioned the serious risks taken by those migrating
to Europe, including reports of “refugees and migrants who have been
kidnapped, held against their will for several days, physically and sex-
ually assaulted, tortured, or extorted by smugglers and criminal gangs
in various locations along the main routes.”!> Regarding this point,
the militarisation of routes to prevent the passage of migrants is not a
strategy that responds to the fight against criminal human trafficking
networks. This strategy only makes it possible to block certain passages
for migrants, forcing them to use other, more dangerous routes, with or
without the help of smugglers. “Whenever one route is closed, another
more dangerous one is opened,” says the CEAR organisation in its re-
cent report on migration routes to the Canary Islands

People also have rights when they migrate

All persons, whether migrating or not, have all the rights enshrined in
the various human rights instruments. The GMG '/, in a statement on
the human rights of migrants in an irregular administrative situation,
recalls that “the Fundamental Rights of all persons, regardless of their
migratory status, include:

MigrEurop, "Les damné-e's de la mer,” February 5, 2021.

July 2021 https://missingmigrants.iom.int/region/mediterranean (accessed June 24, 2021).

UNHCR, “Réfugiés et migrants prennent des risques énormes pour rejoindre 1'Europe, selon le HCR,"
February 28, 2017.

CEAR, "Migracién en Canarias, la emergencia previsible," (Migration in the Canary Islands, the foreseea-
ble emergency), March 1, 2021.

The Global Migration Group (GMG) is an inter-agency group that brings together fourteen agencies (12
UN agencies, the World Bank, and the International Organisation for Migration) to promote the imple-
mentation of relevant international instruments and norms on migration and to encourage the adoption of
more coherent, comprehensive, and better coordinated approaches to the issue of international migration.
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http://migreurop.org/article3026.html
https://missingmigrants.iom.int/sites/g/files/tmzbdl601/files/Mediterranean_deaths_Jan-Jun_2021.pdf
https://missingmigrants.iom.int/region/mediterranean
https://www.un.org/sustainabledevelopment/fr/2017/02/28/refugies-et-migrants-prennent-des-risques-enormes-pour-rejoindre-leurope-selon-le-hcr/
https://www.cear.es/wp-content/uploads/2021/04/Informe-CEAR_CANARIAS.pdf
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The right to life, liberty, and security of person and to be free from
arbitrary arrest or detention, and the right to seek and obtain asylum
from persecution;

The right not to be discriminated against on the basis of race, sex,
religion, national, or social origin, or other status;

The right to be protected from abuse and exploitation, not to be held
in slavery or involuntary servitude, and not to be subjected to torture
or cruel, inhuman, or degrading treatment or punishment;

The right to a fair trial and legal recourse;

The right to the protection of economic, social, and cultural rights,
including the rights to health, to a dignified life, to social security,
to adequate housing, to education, and to just and favourable con-
ditions of work."

In addition to general human rights instruments, there are also instru-
ments that specifically cover migrants 7. This is the case, for example,
of the UN International Convention on the Protection of Rights of All
Migrant Workers and Members of Their Families. Also, the UN Con-
vention Relating to the Status of Refugees which, in Article 31, states
that a refugee should not be criminally punished for irregular entry into
a territory

These rights translate into obligations and duties for the States, which
must take appropriate measures to guarantee their enjoyment, and pro-
tect and redress those whose rights are violated. However, there are
multiple violations of the human rights of migrants.

An example of this is the so-called pushbacks, whereby States expel
refugees and migrants immediately after they have crossed a border,
without taking into account their individual circumstances and de-
nying them the possibility to apply for asylum or present arguments
against their refoulement. These refoulements violate numerous rights
enshrined in the following instruments:

The 1951 Convention Relating to the Status of Refugees”' which, in
Articles 32 and 33, prohibits expulsions or refoulements that would

18. Statement of the Global Migration Group on the Human Rights of Migrants in an Irregular Situation,
September 29, 2010.

19. Council of Europe, FRA, “Fundamental rights of refugees, asylum applicants, and migrants at the Euro-
pean borders," 2020.

20. Convention Relating to the Status of Refugees, July 28, 1951, Article 31.

21. Ibid.


https://www.iom.int/news/statement-global-migration-group-human-rights-migrants-irregular-situation
https://rm.coe.int/fundamental-rights-of-refugees-and-migrants-at-european-borders/16809e0fdf
https://rm.coe.int/fundamental-rights-of-refugees-and-migrants-at-european-borders/16809e0fdf
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23.
24.

25.

endanger the lives of migrants and obliges States to allow individu-
als to appeal and present their claims.

Article 18 of the EU Charter of Fundamental Rights““ guarantees
the right to asylum in accordance with the rules of the Refugee Con-
vention.

Article 19 of the Charter prohibits the refoulement, expulsion, or
extradition of a person to a State where there is a serious risk that
the person would be subjected to the death penalty, torture, or other
inhuman or degrading treatment or punishment. Thus, in the case
of refoulement, there is no possibility to analyse and make sure that
the country the persons are returning to is not a country where they
run these risks.

Moreover, refoulements generally affect entire groups of migrants,
despite the fact that Article 19 of the Charter states that “collective
expulsions are prohibited.”

Directive 2013/32/EU of the European Parliament and the Council of
Europe“”, which enshrines the principle of non-refoulement.

Protocol 4 of the Convention for the Protection of Human Rights and
Fundamental Freedoms“* of the Council of Europe, which states in
Article 4 that "collective expulsions of aliens are prohibited.” Ac-
cording to the European Union Agency for Fundamental Rights, this
prohibition also applies on the high seas

Article 3 of the 1984 UN Convention against Torture and Other Cru-
el, Inhuman, or Degrading Treatment or Punishment“® prohibits the
expulsion, refoulement, or extradition of a person to another State
where there are substantial grounds for believing that the person
would be in danger of being subjected to torture.

Likewise, the GMG insists that the protection of these rights is not only
a legal obligation, but a matter of public interest that is intrinsically

. Charter of Fundamental Rights of the European Union, December 18, 2000.

Directive 2013/32/EU of the European Parliament and the European Council, June 26, 2013.

Protocol 4 of the Convention for the Protection of Human rights and Fundamental Freedoms, September
16, 1963.

Council of Europe, FRA, “Fundamental rights of refugees, asylum applicants, and migrants at the Euro-
pean borders," 2020.

26. Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, Decem-

ber10, 1984.
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https://rm.coe.int/fundamental-rights-of-refugees-and-migrants-at-european-borders/16809e0fdf
https://rm.coe.int/fundamental-rights-of-refugees-and-migrants-at-european-borders/16809e0fdf
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linked to human development. For this group, which includes many UN
agencies, the irregular administrative situation in which international
migrants may find themselves should not deprive them of their human-
ity or their rights.

Settlement in European countries: a context of racism and
discrimination

Migrants arriving in Europe encounter a context that is not free of rac-
ism and discrimination, which affects them and the enjoyment of their
rights. The EU has recognised this structural, institutional, and his-
torical racism in its Anti-Racism Action Plan, presented in September
2020.%/ However, the anti-racist perspective has not been incorporated
into its migration policies, which are focused on preventing the arrival
of migrants classified as “irregular,” or those who cannot access regular
channels to enter Europe, thus placing a first racialised filter on migra-
tion

Without the intention or ability to present an exhaustive look at the
complexity of the situation, it is relevant to briefly refer to the process
that has led the Permanent Peoples' Tribunal, an international ethical
tribunal of non-governmental character, to conduct numerous sessions
on violations of the human rights of migrants and refugees between
2017 and 2020“%”. Throughout its hearings and judgments-", this sym-
bolic Tribunal concluded that the European States violate the human
rights of migrants.

"Migration is an existential and political act. Ius migrandi should be
accompanied by the duty to receive migrants, but this duty clashes
with State sovereignty over their territorial domain. To affirm their
sovereignty, States are detaining migrants at their borders, willing
to violate their human rights. The sole objective of European policy

27. European Commission, A Union of equality: EU anti-racism action plan 2020-2025, September 18, 2020.
28. PICUM, Migration and Anti-racist Policies: Are we ready for a Europe without Racism?
29. Permanent Peoples' Tribunal, “45. Session on the violation of human rights of migrants and refugee people

2017-2020)."

30. In Barcelona and Palermo in 2017, in Paris, Barcelona, and London in 2018, at the European Parliament

in 2019, and finally in Berlin in 2020.
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32.
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is to block immigration.”

"The European Union's immigration and asylum policies, based on
agreements concluded between individual EU Member States and
third countries, constitute the denial of the Fundamental Rights of
individuals and of the migrant people, denying them their human
dignity and defining them as illegals and considering any action to
rescue and assist them at sea to be illegal.”

"It is illegal to transform Europe into a fortress by closing ports and
borders and refusing to rescue and assist those in need, because it
violates binding international law and is unlawful because adopted
using measures issued without any discussion and approval of the
European Parliament and the national Parliaments."”

Europe's New Pact on Migration “confirms the policies and practic-
es of the EU and its Member States in the area of asylum and im-
migration which, put together, are a total denial of the Fundamental
Rights of migrants and asylum seekers

"A fair system which grants protection to those in need is a more
credible system, and makes the case for returning those not grant-
ed protection status stronger"’" - Remarks by Drahoslav Stefanek
— Special Representative of the Council of Europe on Migration and
Refugees.

Faced with this situation, there are many organisations and citizens
who, in association with others or individually, are working to provide
humanitarian support and accompany people seeking refuge in Eu-

The Permanent Peoples' Tribunal, “Final Document on the sessions on the violation of human rights of
migrants and refugee people,” Brussels, April 9, 2019, p. 3.

Ibid., at p. 4.

Ibid., at p. 7.

Permanent Peoples' Tribunal, “"The Human Right to Health of Migrant and Refugee Peoples," Berlin,

October 23-25, 2020, p.18.

. Council of Europe, "First report on the activities of the Secretary General's Special Representative on

Migration and Refugees,” February 2018, p. 21.
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rope, given the lack of response from States. Since 2011, boats from
non-governmental organisations have launched themselves into the
sea to try to prevent deaths, mountain guides have travelled mountains
on their own in the middle of winter to save people at risk of frostbite
and death, citizens have opened the doors of their homes to those in
need, and so on and so forth.

In the face of these solidarity initiatives, Michelle Bachelet, UN High
Commissioner for Human Rights, denounced the "action taken against
organisations that protect migrants' rights in several European coun-
tries.”

Brief description of the European legal framework
on migration in irregular administrative situations

The EU has adopted several legal instruments to fight irregular mi-
gration, with a focus on preventing criminal offences and deterring
migration, rather than protecting the human rights of those migrating
towards the EU, which has also had a serious impact on humanitarian
assistance.

In 2002, two main instruments were adopted, which were jointly re-
ferred to as the “Facilitators' Package."” This Package thus consists of
Directive 2002/90/CE of November 28, 2002, defining the facilitation
of entry, transit, and unauthorized or irregular administrative resi-
dence and stay (Entry Facilitation Directive) and Framework Decision
2002/946/JAI of the Council of the same date, which strengthens the
penal framework for the repression of those who facilitate unauthorized
entry into, transit through, or residence in the territory of the European
Union. In addition, the Commission adopted its first 2015-2020 Action
Plan against the smuggling of migrants, which brings together the spe-
cific actions of the European Agenda on Migration and the European
Agenda on Security, to combat and prevent the smuggling of migrants.

36. Statement by Michelle Bachelet, UN High Commissioner for Human Rights at the 47th session of the

Human Rights Council, June 21, 2021.


https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27178&LangID=E

The New Pact for the period from 2021 to 2025 is pending adoption in
the last quarter of 2021.

This Facilitators' Package has been the subject of numerous criticisms
from civil society, as it provides an excessively wide margin of appreci-
ation to the Member States in deciding what the basic criminal offence
of human trafficking is. Indeed, the Directive called on EU member
countries to put in place legal provisions by December 2004 to adopt
sanctions "against any person who intentionally assists a person who
is not a national of a Member State to enter into or transit through the
territory of a Member State.””/ Thus, in almost all EU Member States,
facilitation is a criminal offence even when it is carried out without the
intent to gain profit, with the consequent punishment of humanitarian
assistance. Article 1(2) of the Facilitation Directive recommends intro-
ducing the exception for humanitarian assistance, but leaves Member
States the option of not criminalizing entry facilitation if it was done
for humanitarian reasons. In addition, Directive 2002/90 allows Mem-
ber States to decide for themselves whether or not civil society actors
and family members of migrants are exempted from criminalisation.
In some States, such exemptions have occurred, but at the same time,
those same States have prosecuted civilian rescue operations at sea,
such as Belgium, Greece, Spain, Finland, Italy, Malta, and the United
Kingdom.

An assessment process conducted in 2017 by the European Commis-
sion analysed "the perceived risks of criminalisation of actions of civil
society organisations or individuals assisting and/or working with ir-
regular migrants.” These perceptions and criticisms seemed to concern
both “humanitarian assistance given within a Member State territory as
well as at borders or even on the high seas, despite the different legal
frameworks that apply to such conducts.”

Surprisingly, however, the evaluation concluded that “there is insuffi-
cient evidence (...) on the need for a revision of the Facilitators' Pack-
age at this stage” and that there is no need for “a legal revision at that
stage, but a more effective exchange of knowledge and good practices
between prosecutors, law enforcement, and civil society to address the
practical consequences of [the Package's] weaknesses."

37. European Council, Directive 2002/90/EC of the Council on November 28, 2002, defining the facilitation of
unauthorized entry, transit, and residence.

38. European Commission, 'Executive Summary of the Refit Evaluation of the EU legal framework against
facilitation of unauthorized entry, transit and residence: the Facilitators Package (Directive 2002/90/EC
and Framework Decision 2002/946/JHA)," March 22, 2017.

39. European Commission, Guidance on the implantation of the EU rules on definition and prevention of the
facilitation of unauthorized entry, transit, and residence, September 23, 2020.
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In July 2018, the European Parliament issued a resolution-guidance to
Member States urging them to prevent the criminalisation of humani-
tarian assistance where it also asked the Commission to draw up a set of
guidelines for interpreting the Entry Facilitation Directive “V. On Sep-
tember 23, 2020, the Commission issued this guidance, in which Mem-
ber States are to exclude the criminalisation of humanitarian assistance
and in particular that of NGOs and non-state actors carrying out rescue
operations at sea “!. However, it does not take innovative measures to
ensure that this is done and that States proceed to guarantee their duty
to provide relief.

In addition to these measures, within the framework of the Council
of Europe and its 47 Member States, it is worth highlighting the plan
agreed on May 5, 2021, for the 2021-2025 period on Protecting Vulner-
able Persons in the Context of Migration and Asylum in Europe ““. This
new plan is a follow-up to the previous plan focused on migrant chil-
dren and emphasizes the special protection that Member States must
provide to the most vulnerable people.

40. European Parliament, Guidelines for Member States to prevent humanitarian assistance from being crim-
inalised, 2018/2769(RSP), July 5, 2018.

41. European Commission, Guidance on the implantation of the EU rules on definition and prevention of the
facilitation of unauthorized entry, transit, and residence, pp. 8 & 9.

42. Council of Europe Action Plan on Protecting Vulnerable Persons in the Context of Migration and Asylum
in Europe (2021-2025)
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III. PATTERN 1:

A HOSTILE ENVIRONMENT
THAT AFFECTS MIGRANTS

AND THOSE WHO DEFEND

THEIR RIGHTS




“Europe is facing an upsurge in hate speech,
including all forms of expression that propagate,
incite, promote, orjustifyracial hatred, xenophobia,
Islamophobia, anti-Semitism, or other forms of
hatred based on intolerance, (...) discrimination,
and hostility against national or ethnic, religious,
and linguistic minorities, immigrants, and people
of an immigrant background, women and lesbian,
gay, bisexual, transgender, and intersex (LGBTI)
people”.

Quantifying hate speech or hate calls presents numerous difficulties,
mainly due to the absence of exhaustive and comparable data on the
reports made, the lack of reporting by the victims due to fear, and the
absence of control of the various spaces where this speech circulates, as
underlined by the Council of Europe

However, the statistical work conducted by the OSCE's Office for Dem-
ocratic Institutions and Human Rights (ODIHR) gives an idea of the
evolution of hate crimes in European national legislation. A compari-
son of reports produced from 2016 to 2019—the latest available at the
time of writing—shows a three-year increase of more than 20% in hate
crimes in all OSCE countries, from 5,998 in 2016 to 7,278 in 2019.

43. The Parliamentary Assembly of the Council of Europe, Resolution 2275 (2019), “Role et responsabilités des

dirigeants politiques dans la lutte contre le discours de haine et l'intolérance ;" April 2019, paragraphe 1.
44. European Commission against Racism and Intolerance (ECRI) “General Recommendation number 15 on

combating hate speech,” December 2015.
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Own elaboration with information from the ODIHR official web page.

Although access to detailed statistics (country concerned, type of
crime) is limited to incidents the OSCE possesses detailed descrip-
tions on (these represent approximately 50% of the total registered
incidents by the OSCE), the graph shows that in member States of
the Council of Europe, the rise in hate crimes is directly related to the
increase in racism and xenophobia, both of which have been on the
rise since 2016.

In the majority of European countries, governments, far-right groups,
xenophobic and racist groups, as well as politicians and individuals
are spreading messages and fake information that seek to portray mi-
grants as invaders, criminals, rapists, people who take advantage of
public funds or steal jobs from native citizens of the country in ques-
tion, among others.
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In a resolution from November 2020 on the freedom of press
and media, the European Parliament warned against the use of
"hate speech and disinformation (...) for political purposes as
tools to intensify social polarisation“> “The increasing levels of
hate speech used in political communication by governments
and political parties across the EU" was also deplored.

Sometimes narratives that incite hate and intolerance occur
during election campaigns. An example of this were the elec-
tions for the Assembly of Madrid in Spain, in May 2021. The
political party VOX used a poster of supposed funds destined
for young children and adolescents that migrate alone (Unac-
companied Minors) - a particularly vulnerable group protected
under International Law - and compared them with retirement
pensions. The poster read "An unaccompanied minor: 4,700
euros per month, your grandmother: 426 euros of pension per
month.” Although the information was later refuted by main-
stream media“®, the message was already circulating among
many sectors of the population.

The same type of statement condemning the “cost of unaccom-
panied minors" was made by the political party “Front Nation-
al" (National Rally) in France during the campaign for regional
and provincial elections in 2021.

The political use of migrants has also been seen in relations
between the EU and Turkey and between the EU and Morocco.
Both countries have “threatened"” to open their borders as a ne-
gotiating tactic with the EU.

Those who occupy top political positions in Europe must assume their
role of responsibility and adopt an educational approach, as well as
the use of narratives that disapprove of and discourage the creation of
a hostile environment for migrants*/. To this effect, although the EU

45. European Parliament, “Strengthening Media Freedom: the Protection of Journalists in Europe, Hate
Speech, Disinformation and the Role of Platforms"” November 25, 2020, paragraph E.

46. Radio Television Espafiola, “Unaccompanied child migrants do not receive 4,700 euros per month in Ma-
drid," April 2021; El Pais; “Vox lied about the 4,700 euros that Madrid pays for unaccompanied foreign
minors,"” April 21, 2021.

47. The European Commission against Racism and Intolerance (ECRI) " General recommendation n°® 15
regarding the fight against hate speech,” December 2015, p. 5
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50.
. France 24, “"Erdogan warns Europe to expect ‘'millions’ of migrants after Turkey opens borders" March 3,
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Commissioner for Migration and Internal Affairs, Ylva Johansson, stat-
ed at a European Parliament event regarding the New Pact on Migra-
tion and Asylum that migration should not be feared, senior officials
and politicians from all governments in Europe fuel hate speech by us-
ing warlike narratives against migration. Some examples of this:

"I thank Greece for being our European aonida (shield) in these diffi-
cult times," President of the European Commission, Ursula von der
Leyen, at a press conference in March 2020.

"This is an invasion,” the words of Giorgos Karampatzakis in March
2020, mayor of the town of Marassia, Greece, a common border
crossing point near the river Evros.

In March 2020, the President of Turkey, Recep Tayyip Erdogan
threatened Europe by announcing that “There will be more. Soon,
this number will be expressed in millions,"> ! referring to the number
of migrants at the border between Turkey and Greece.

In a speech at the Human Rights Council in 2018, the Prime Minis-
ter of Hungary, Viktor Orban, condemned immigration and the mix-
ing of populations. After the then United Nations High Commission-
er for Human Rights publicly criticized the speech for being racist
and xenophobic, Hungary's Minister for Foreign Affairs called for
the High Commissioner's resignation

The vocabulary used by political personalities, together with violent im-
ages of borders with walls, barbed wire, cameras, and sound cannons, is
a fearmongering technique used to influence the public. These are bel-
ligerent words and images that evoke war and fuel hate speech against
migrants.

The above happens despite efforts to dismantle the concept of “inva-
sion" among other prejudices by various organisations, including the
Coordination and Initiatives for Refugees and Foreigners (CIRE) and
their anti-prejudice guide~~, as well as international institutions such
as the UNHCR. In 2015, in a speech to the European Parliament,
Jean-Claude Junker, the then President of the European Commission,

. European Parliament, ' Hearing on the New Pact on Migration and Asylum,” May 27, 2021
. European Commission “Intervention de la présidente von der Leyen lors de la conférence de presse

commune avec Kyriakos Mitsotakis, Premier ministre grec, Andrej Plenkovi¢, Premier ministre croate, le
président Sassoli et le président Michel,"” March 3, 2020.
France 24, "Greek fear 'invasion' of migrants across Turkish border", March 2, 2020.

2020.

. DW, “Hungary demands resignation of UN human rights chief," February 27, 2018.
53.

CIRE, "Réfugiés & étrangers: petit guide anti-préjugés — édition 2021," January 29, 2021.
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claimed that refugees “still represent just 0.11% of the EU population
[while] in Lebanon refugees represent 25% of the population.” He also
stated that in Europe there were sufficient “means to help those fleeing
war, terror and oppression.”

In its Manual for combating hate speech online-> the Council of Europe
shows how stereotypes and negative prejudices gradually transform un-
til they escalate into racist violence and hate crime, after going through
the phases of “moderate"” racism and normalisation of violent abuse.

The rise of hate-fuelled violence is a common phenomenon in European
countries. In Germany, the Federal Minister of Interior, Horst Seehofer,
claimed in May 2021 that far-right criminal offences represent more
than half of all politically motivated crimes~" and they have reached a
record high~/. With regards to this, in February 2020, 11 teenagers in
the city of Hanau were murdered due to their migrant backgrounds

The main victims of the hostile environment are migrants; however,
it also seriously affects those who show support or solidarity with mi-
grants, as well as those who defend their rights. Examples of this are
repeated across European countries:

In Italy in 2019, as she was entering the port of Lampedusa,
Carole Rackete, captain of the Sea-Watch 3 vessel, and her team
were applauded for their work. However, they also received insults
and accusations of complicity in human trafficking

In Germany, in June 2019, the local politician Walter Liibcke was
murdered by a member of a neo-Nazi group for defending the Ger-
man government's refugee policy

In France, a far-right website called FdSouche published a list of
everyone who called on people to protest against islamophobia on
November 10, 2019, labelling them “Islamist-lefties.” They also
published another list of organisations that help migrants.

. European Commission State of the Union 2015: Time for Honesty, Unity and Solidarity,” September 9,

2015.

. Council of Europe, “Connexions - Manuel pour la lutte contre le discours de haine en ligne par1'éducation
aux droits humains" 2020.
. SwissInfo, "Germany identifies the ultra-right as a principal threat to their security,” May 4, 2021.

. DW, “Germany: Right-wing criminality at a record high," May 4, 2021.
. Ibid.

. Radio Télevision Suisse, "Assistance a personne en danger : un crime,” March 12, 2020.
. BBC, "Walter Liibcke: Man on trial admits to killing German politician,"” August 5, 2020.
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In Greece, a structure of the UNHCR for temporary residence in
Sykamnia suffered an arson attack in March 2020.°! A warehouse
in Chios, used by an NGO to store materials to help refugees was
also set on fire

In France, the Twitter accounts of solidarity movements, such as
@Utopia_56, constantly receive xenophobic comments, insults, and
threats.

In Lesbos, Greece, journalists and photographers have been as-
saulted for covering issues related to migrant rights. Photographer
Julian Busch posted the following on his Twitter account on March
2,2020: "My colleague @FranziEire and me just got attacked on the
Island of #Lesvos driving with the car along the coast of #Moria.
A group of masked and black-wearing men with sticks and stones
threw stones on our car - we had to drive very fast to escape.”

In Spain in May 2021, a Spanish Red Cross volunteer had to close
her social media accounts due to the level of harassment she re-
ceived after showing humanity and hugging a migrant who was cry-
ing after having arrived in the country.

Also in Spain, the organisation CEAR (Spanish Commission for
Refugees) condemned the harassment of property owners who rent
apartments to migrants and receive threats from the neighbourhood
because of it ©*. More recently, the same organisation condemned
the accusations and stigmatisation of migrants infected with Cov-
id-19 by the media, who published their residence addresses, some-
thing that does not happen with other non-migrant people who have
caught the virus

Regarding hate speech online, the European Parliament highlighted
that "it has become increasingly widespread in recent years, as individ-
uals and disruptive actors use the power of online platforms to spread
hateful information.” ©°. This reflects the hostile environment experi-
enced by those who show solidarity. People who try to defend migrant
rights are faced with threats on a daily basis.

IN, Lesvos: Fire at the reception centre in Skala Sykamnia “Aéofog : Ztic eAOYeC KEVTPO VIOdOYNG 0T TKAAQ
Tokauvids — Ayvootot §Baiav eotid,” March 1, 2020.

Jacobin, “How Greece Became Europe's “Shield” Against Refugees,” March 2020.

Julian Busch — Tweet from March 2, 2020.

Interview from May 25, 2021.

Speech, Disinformation and the Role of Platforms,” November 25, 2020.
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These circumstances have a serious psychological impact on those who
defend human rights. A member of Iridia - a Spanish and member of the
OMCT - commented that “we feel our personal safety is deteriorating
as now we're unsure that even leaving our house something might hap-
pen to us.”%/ In this sense, the creation of the hostile environment does
not seem to be coincidental, rather it seeks to discourage individuals
and organisations that work in favour of migrant rights.

Faced with this context, States have an obligation to combat hate crimes
and their advocacy and they must guarantee the right to defend the
rights of others. Similarly, it is important to highlight that the racist and
xenophobic narrative is not protected under freedom of expression:

"Any advocacy of national, racial or religious hatred that constitutes in-
citement to discrimination, hostility or violence shall be prohibited by
law."”

"States Parties condemn all propaganda and all organisations which
are based on ideas or theories of superiority of one race or group of
persons of one colour or ethnic origin, or which attempt to justify or
promote racial hatred and discrimination in any form, and undertake
to adopt immediate and positive measures designed to eradicate all in-
citement to, or acts of, such discrimination.”

67. Interview from May 12, 2021.



Greece - Moving backwards: the decriminalisation of hate
speech.

In 2014, Greece amended its Anti-Racism Law 927/1979 with
Law 4284/2014. Regarding the amendment, the European Com-
mission against Racism and Intolerance (ECRI)"® stated that:

Racial discrimination in the exercise of one's public occu-
pation is not criminalised by the modified law and recom-
mends amending it.

The law does not criminalise public expression, with a racist
aim, of ideologies with a claim of superiority.

Accordingly, the Greek Helsinki Monitor - a member organi-
sation of the OMCT network - considers that this modification
"decriminalises incitement of hate.”

Greece has repeatedly received recommendations from inter-
national organisms and instruments to improve its legislation
regarding combating discrimination and hate crimes. In 2016,
for example, the UN's CERD (Committee on the Elimination of
Racial Discrimination) recommended the Greek State "declare
illegal and prohibit organisations that promote and incite racial
discrimination, such as the political party Golden Dawn, as pre-
viously recommended by the Special Rapporteur on contempo-
rary forms of racism, racial discrimination, xenophobia and re-
lated intolerance, and by the Council of Europe Commissioner
for Human Rights.”/Y In 2020, leaders of this neo-Nazi group
were condemned to 13 years in prison by an Athens court for
having operated a criminal organisation under the guise of a
democratically elected party.

68. European Commission against Racism and Intolerance “ECRI Report on Greece," February 24, 2015.
69. Racist crimes watch "Prosecution of racist crimes in Greece 2015-2019," October 19, 2019.

70. CERD - “Concluding observations on the twentieth to twenty-second periodic reports of Greece," August
26, 2016.
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Similarly, during a visit to Greece, the ECRI delegation reported
to have been “informed by various interlocutors that the wide-
spread problem of hate speech had increased substantially since
2009, in particular in the context of the rise of Golden Dawn (...)
hate speech is mainly directed against migrants, Muslims and
Roma, but also against Jews and LGBT persons."

The Greek Helsinki Monitor has systematised some of the racist
crimes that have taken place in Grace over the past few years.
In 2017, more than 115 hate crimes were against migrants and
refugees.’” There are some alarming cases where the perpetra-
tors of these hate crimes are actually State officials. It is the
case of a public prosecutor of the court of appeal, who claimed
in 2018 in an article that “illegal immigrants and refugees con-
stitute a population group with a high rate of serious criminali-
ty... Greece, with the armies of hordes of destitute aliens, tends
to become not only a garbage dump of human souls, but, worst
of all, a dangerous arena of multidimensional and upgraded
crime.”

In France, journalist Eric Zemmour popularized far-right activist Re-
naud Camus' thesis about "the great replacement” (Le grand remplace-
ment), who also inspired the author of the Christchurch shootings in
New Zealand. This far-right, racist and xenophobic theory suggests that
there is a deliberate process of substitution of the French and European
population for a non-European population, mainly from black Africa
and from Maghreb. This journalist became one of the stars of CNews,
a private TV network, by spreading hate comments, especially against
Muslims. He could become one of the presidential candidates in the
2022 election.

71. European Commission against Racism and Intolerance “ECRI Report on Greece," February 24, 2015.
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In the majority of European countries, crimes of intolerance and hate
against migrants are on the rise. Unfortunately, this negative vision of
those who migrate is upheld and disseminated by governments and
the media. Few take a public and decisive stance to modify this trend.
Demonisation of migrants is the first step to attacking those who defend
their rights and those who show solidarity.

The Office of the United Nations High Commissioner for Human
Rights, through its campaign #StandUp4Migrants, recalls that “there
is an urgent need to question and change the way we speak about
migrants and migration. When migrants are portrayed in a negative
light, their human rights are heavily impacted. They are discriminated,
excluded and dehumanised. Communities also become divided. How
we perceive and speak about migrants and migration — the narrative
— plays a fundamental role in guaranteeing equality and the human
rights of migrants.”

74. UN, #StandUpforHumanRights.
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IV. PATTERN 2:
ADMINISTRATIVE
OBSTACLES TO SOCIAL
ORGANISATIONS THAT
DEFEND MIGRANTS'
RIGHTS




“The Ministerial Decision and related legislative
amendments raise both procedural and substantive
difficulties with respect to freedom of association and
the protection of civil society space.”

Many countries are trying to obstruct the work of organisations that
support and defend the rights of migrants through the adoption of
legislation that limits the right to freedom of expression and drastically
reduces legitimate spaces of work and civil society action. This
legislation takes on different forms, such as demands regarding official
registration, access limitations to financial funds or unreasonable
demands regarding transparency and communication, among others.
The cases presented below are examples of this situation and show
that, when civil society organisations' voices are silenced, the voices of
thousands of migrants who see their rights violated on a daily basis are
also silenced.

Cyprus - Process of dissolution of KISA

The history of Cyprus has been marked by enormous sensitivity to is-
sues of identity related to the arrival of migrants crossing the maritime
border with Turkey.

In 1991, Cyprus adopted the “Criteria and procedure for the granting of
work permits for foreigners/ remuneration and terms of employment,”

75. Expert Council on NGO Law "“Opinion on the compatibility with European standards of recent and plan-
ned amendments to the Greek legislation on NGO registration,” July 2, 2020, paragraph 103.

76. Interview with the Executive Director of Kisa - Doros Polycarpou, May 2021.

77. Ministry of Labour & Social Insurance, “criteria and procedure for the granting of work permits to foreig-
ners/remuneration and terms of employment,” December 2, 1991.
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which imposes as a precondition in order to offer work to a migrant per-
son "“the absence of prospects to meet the specific needs of the employ-
er by the local workforce (either because it does not exist or because
Cypriots are unwilling to be employed in the specific occupation/sector
due to the nature of the occupation or sector or due to night work)."
The objective of this work permit, therefore, is that it should be of a
short or medium duration in order to be eventually taken on by people
of Cypriot nationality. Furthermore, migrant workers must be the first
to be dismissed should the company be faced with financial problems.
Lastly, the criteria also enable the hiring of migrants on a temporary
basis when the company lacks the appropriate security conditions nec-
essary to employ a Cypriot. These rules are still in effect.

Regarding refugees, it was only as part of the process of joining the
EU in 2004 that the Republic of Cyprus adopted national legislation on
refugees in 2000/" as well as establishing necessary asylum procedures
for the effective implementation of the law. Although the legislation
seems to be aligned with the EU directives®, in practice, the level of
discrimination and isolation of the migrant population is very high. As
reported by NGO KISA and confirmed by an investigation carried out
by the UNHCR in 2018°!, migrants can only access precarious jobs:
generally in agriculture in the case of men, and as cleaning staff in
private homes in the case of women. Access to more qualified work
that matches their skills and qualifications is blocked and reserved for
workers of Cypriot nationality.

The government focuses its narrative on the supposed "abuse of the
asylum system"” by those who migrate, according to the NGO KISA,
who since the 1990s has fought to defend the rights of all those report-
ing the discrimination that the migrant population suffers and those
who fight against racist and xenophobic narratives. This kind of ap-
proach generates an environment of confusion and promotes far-right
anti-migratory narratives. The migrant population ends up being as-
similated to potential terrorists, considered as a threat to democracy,
and linked to Turkey, which carries, for some of the Cypriot population,
a negative image.

Exercising its right to monitor the actions of the government, KISA sys-
tematically reports racist narratives and hate speech, as well as figures

78. Ibid. p. 01.
79. Law on refugees 2000, 'O zepi IIposguymv Nopog tov 2000 (6(1)/2000)’

80. UNHCR, "The Living Conditions of Asylum-Seekers in Cyprus,” 2018.
81. Ibid.
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or information that the authorities or far-right political groups have ma-
nipulated. The organisation claims “"Mr Nouris (Minister of Interior)
does not miss an opportunity to identify asylum seekers with terrorism
and fundamentalism. In an interview with the newspaper Philelefth-
eros he referred to asylum seekers held in Menogia, claiming they are
"wanted" by Interpol and associating them with the Islamic State and
Al Qaida."”

Similarly, KISA condemns the Cypriot Government's treatment of mi-
grants, their conditions of detention, as well as so-called refoulements
or immediate deportations prohibited under international law. In March
2021, the Council of Europe Commissioner for Human Rights request-
ed an investigation on this

KISA has suffered continuous harassment and accusations due to their
work, from political parties and right-wing media as well as the Govern-
ment of Cyprus itself. The defamation campaigns®“ seek to link KISA to
terrorist groups, human traffickers and other criminal groups. This sit-
uation was gradually preparing for the dissolution of the organisation.

In July 2020, a new law®> was passed that gives the Minister of In-
terior the power to dissolve en masse the NGOs of the Associations
Register that don't comply with the formal obligation of presenting
information on their General Assembly, Board of Directors, consti-
tution and audited accounts. This dissolution is irreversible and the
continuation of their work is immediately prohibited.

On August 27, 2020, the Minister of Interior published a list of 2,827
NGOs, among them KISA, which would be dissolved for not com-
plying with the formal requirements mentioned earlier. Associations
could request the annulment of their inclusion in the list within a
time frame of two months from the date of publication.

On October 26, 2020, within the mentioned time frame, KISA re-
quested the annulment of their inclusion in the list. KISA informed
the Registrar of the Associations Register that they are still an active
association, that they had prepared audited accounts and that all of
their pending information would be sent after their general assem-
bly which would take place in December of the same year. KISA

KISA, "The Minister of Interior aims at the breach of the right to asylum and constitutional guarantees,”
May 27, 2020.

Letter from the Council of Europe High Commissioner for Human Rights to the Minister of Interior of

Cyprus, March 10, 2021.

KISA, "Report of attacks, defamation, persecution and prosecution of KISA and its leadership,” December
2020.

Law that modifies Law of Association and Foundations, August 17, 2020.
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also requested an extension for their general assembly due to the
Covid-19 pandemic.

On November 27, 2020, the Associations Register rejected KISA's re-
quest alleging that they had not formally complied with the relevant
requirements. The organisation was informed of their inclusion in
the second list of associations to be dissolved. According to article 47
of the Law on Associations, the organisation still had the possibility
to appeal this decision within 30 days.

On December 14, 2020, the Minister of Interior of Cyprus announced
the elimination of KISA from the Associations Register for, suppos-
edly, not having presented audited accounts nor having carried out
statutory and electoral assemblies since August 2020. This decision
resulted in the prohibition of any continued action

On December 17, 2020, KISA presented a hierarchical appeal before
the Minister of Interior within the established time frame. The ap-
peal was rejected on January 7, 2021.

On January 8, 2021, KISA registered a new appeal before the Ad-
ministrative Court.

On February 19, 2021, 37 European organisations, including the
the Observatory for the Protection of Human Rights Defenders de-
nounced the constant harassment of KISA and called on Cypriot au-
thorities to re-register the organisation and guarantee solidarity with
migrants and refugees and those who assist them.

On June 10, 2021, the administrative court of Cyprus refused KISA's
appeal. “With this ruling, the court practically justified the Minister
of Interior's de-registration of an NGO that has been active for more
than 23 years in the field of human rights and migration, solely on
the grounds of a delay in the amendment of their statutes due to
completely unpredicted restrictions because of the pandemic.”

International petitions were made on various occasions to express con-
cern regarding the decision and process against KISA, since it infring-
es on the human rights standards regarding freedom of association.

86. The Observatory for the Protection of Human Rights Defenders (OMCT_FIDH), “Cyprus: Deregistration
of the NGO KISA," December 23, 2020.

87. The Observatory for the Protection of Human Rights Defenders (OMCT_FIDH) “Cyprus: 37 organisations
denounce the ongoing harassment against a leading human rights group,” February 19, 2021.

88. KISA, "Court Decision of June 10, 2021 — KISA's deregistration,” June 11, 2021.
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On March 10, 2021, the Council of Europe Commissioner for Hu-
man Rights spoke out on this incident in a letter to the Cypriot gov-
ernment stressing that: “The dissolution of an NGO [...], should only
be used as the last resort when all other less restrictive options have
been unsuccessful, and it should never be used to address minor
infractions [...]. This applies even more forcefully when the NGO in
question complies with these requirements with a delay, as it is re-
portedly the case of the NGO KISA, which has been eliminated from
the Associations Register and is currently facing a dissolution pro-
cedure."?” In their letter of response, the Minister of Interior did not
respond to nor mention the concerns regarding the case of KISA

On March 31, 2021, five UN special rapporteurs also pronounced
their “grave concerns"”' to the government regarding the passing of
the Amendment to the Law on Associations and Foundations in July
2020 and the way in which it was applied thereafter.” They insisted
on the fact that “the suspension and involuntary dissolution of an
association are the severest types of restrictions to freedom of asso-
ciation" and that “to give an NGO such a short time frame to submit
a substantive number of documents and furthermore hold statutory
and electoral assemblies to change their constitutions seem to go
against the right to freedom of association.” In conclusion, they im-
plied "if the above allegations are confirmed, KISA appears to have
been targeted in relation to the exercise of its rights to freedom of
association and freedom of expression in support of migrants and
combatting racial discrimination and xenophobia in Cyprus.”

This administrative and judicial harassment has a grave impact on the
organisation. As the Executive Director, Doros Polycarpou, comment-
ed, "there are people who cannot openly collaborate with KISA because
they will not be able to find work otherwise."” Furthermore, he added,
“the impact is felt on a daily basis, I have suffered physical attacks and
threats because of my work."” For Polycarpou, “we need to change our
perspectives of migrants, we must think of them without discrimination
and seek their integration into society.” The Executive Director of KISA
pointed out that "if the EU wants to fight against trafficking networks,
they must set up legal and safe routes to do so. NGOs can provide sup-

89. Letter from the Council of Europe High Commissioner for Human Rights to the Minister of Interior of
Cyprus, March 10, 2021.

90. Reply letter from the Minister of Interior of Cyprus to the Council of Europe Commissioner for Human
Rights , March 16, 2021.

91. Special mandates' correspondence, March 31, 2021.
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port, links with NGOs must be strengthened, not criminalized.” Fur-
thermore, he as well as other colleagues have suffered different forms of
harassment and arbitrary arrest for their work defending migrant peo-
ple's rights. Since 2010, the Observatory for the Protection of Human
Rights Defenders recorded seven attacks against KISA staff.

Greece - Exhaustion after continuous changes in
legislation

In Greece, the obstruction of organisations that defend migrant rights
and their work dates back to the beginning of what was erroneously
called the “refugee crisis” in Europe starting in 2011. The timeline
that follows suggests that, on top of passing legislation against legit-
imate civil society space, the Greek State has developed a strategy
based on the enactment of new regulations every few months. This
wears organisations out as they are forced to dedicate time and re-
sources to adjust to the new rules. It is, unfortunately, a successful and
inconspicuous strategy to hinder the work of organisations.

In January 2016, according to the EU Agency for Fundamental
Rights (FRA), "In Greece, a ministerial decision put all NGOs in
Lesbos directly under state control and refused to recognise
the operations of independent and unregistered NGOs, effectively
criminalising them."”

In October 2019, the Greek parliament passed a law that imposed
additional requirements on all organisations that were not certified
by the Ministry of Citizens Protection (article 66) that restricted
access to migrant reception and detention centres, transit zones
or border crossing points on external borders. For Amnesty Inter-
national, this article “finds no express justification in EU law and
should hence be removed.”

On February 7, 2020, Law 4662/2020 created new requirements for
the operation of NGOs. In its article 191, the law asks the regis-
tration of non-governmental organisations that work in the field of
migration and asylum to include information on all of their mem-

Observatory for the Protection of Human Rights Defenders (OMCT_FIDH) "Police abuse and arbitrary
detention against Mr. Doros Polykarpou,” August 20, 2019.

European Union Agency for Fundamental Rights - FRA, “Challenges facing civil society organisations
working on human rights in the EU," 2017, p. 22 .

Greek Law n° 4636/19, November 1, 2019.

Amnesty International “Greece: Amnesty International submission on the proposed changes to the Greek
law on international protection”, October 25, 2019, p. 07.
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bers, as well as information on employees and associates of the
organisations. The decision on this law was accompanied by stig-
matizing statements from Deputy Minister to the Prime Minister
and Government Spokesman, Stelios Petsas, who insinuated there
were good and bad organisations. For him, “many NGOs may have
helped decisively (in managing the issue of migration) but others
operated in a faulty and parasitic manner."”

Ministerial Decision 3063/2020 was adopted on April 14, 2020.
Although such decisions do not have the character of a law and
should only explain and clarify existing ones, this decision estab-
lishes additional conditions, such as the need to re-register for
organisation already registered in the previous system. Not only
does it request extensive documentation from organisations. It also
grants total discretion to the Ministry of Migration and Asylum to
deny registration. Moreover, once the registration process is com-
plete, an organisation can apply for certification, thus spending
more time and resources in a process that is again left at the discre-
tion of the Ministry. Unfortunately, this certification is necessary
for all NGOs wishing to work in State-sponsored facilities or to
access certain types of funding.

On May 12, 2020, Law 4686/2020 was passed which provides more
details on the legal requirements for the registration of NGOs and
specifies that those that are not registered cannot conduct activities
in the field of asylum, migration and social integration in Greece
and in particular, cannot provide legal, psychosocial and medical
services nor information and advice “/. Furthermore, the Ministry
of Immigration and Asylum reserves the power to establish other
requirements when they see fit.

Additionally, this law shows evident discrimination in the treatment
of migrants based on their purchasing power since it makes amend-
ments to the Greek "Golden visa" programme, allowing any foreign
investor to obtain a Schengen Visa if they invest 250,000 euros in
Greece.

On September 9, 2020, Ministerial Decision 10616/2020 was
passed introducing new amendments that require not only the
registration of staff who conduct activities in migrant reception
centres and asylum offices, but also that of all members, staff, and
volunteers of NGOs, independently of the work they do and the
degree of contact they have with refugees and migrants. Further-

96. EURACTIV, "“Greece passes new law to better monitor NGOs dealing with migration,” February 5, 2020.
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more, the process of certification becomes an obligatory procedure
for all NGOs who work with the migrant population, along with
all of the costly requirements that this entails, plus the uncertainty
of whether or not they will be approved by the authorities. In the
same way, the regulatory framework for organisations that work in
the defence of migrant rights became even more restrictive than
the regulation for all other social organisations. This contributed to
the majority of them closing down.

The Council of Europe's conclusions after having analysed the afore-
mentioned Greek legislation are very critical: “The imposition of on-
erous reporting and disclosure requirements on NGOs is widely con-
sidered to be linked to efforts leading to the shrinking of space for civil
society, given the direct impact it has on creating a chilling effect for
NGO's work. The Greek measures are likely to have a chilling effect
on NGO's ability to carry out work in support of refugees and other
migrants in several ways."”

If the mere act of reading the long list of legislation is difficult, the
same goes for the situation faced by organisations and social move-
ments obliged to comply with them. As Panayote Dimitras, spokes-
person for the Greek Helsinki Monitor and member of the OMCT
General Assembly, states, “The issue is not a legal one, it is political.
The intention is to wear down the determination of those who wish to
show solidarity and defend migrant rights. We condemn violations of
migrants’ human rights, as well as immediate refoulements, and that
is what bothers the Greek government. That is why they are obstruct-
ing organisations' work."”

" Instead of guaranteeing the rights of refugees and other migrants,
Ministerial Decision 10616/2020 removes a key means by which their
rights (...) were capable of being realised. It ignores the crucial role
played by NGOs in fostering access by refugees and other migrants to
their human rights."”
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Hungary's highly restrictive migration policy

Hungary is one of the most infamous and well-known cases interna-
tionally, given that its anti-migration policy has been condemned to the
highest level since 2015, when the rest of European countries had not
yet gone down the same path.

The UNHCR, together with the Council of Europe and the Office for
Democratic Institutions and Human Rights of the OSCE (ODIHR) de-
nounced the fact that “in December [of 2015], the Hungarian govern-
ment launched a public campaign that portrays those who are fleeing
war and conflict as criminals, invaders and terrorists based on their re-
ligious beliefs and places of origin."” In light of this situation, the
Hungarian State was asked to “adopt a humanitarian spirit in helping
those who have been forced out of their countries against their own will
and choice and are currently seeking safety in Europe.” The UN
High Commissioner for Human Rights at that time, Zeid Ra'ad Al Hus-
sein, showed his dismay at Hungary's actions, stating that “the images
of women and young children being assaulted with tear gas and wa-
ter cannons at Hungary's border with Serbia were truly shocking. "
He also stated that “some of these actions suggest clear violations of
international law" and he lamented that xenophobic and anti-Muslim
opinions appear to be at the forefront of politics within the Hungarian
government.

Consequently, the European Parliament urged the European Commis-
sion to "immediately initiate [...] a process of detailed control regarding
the situation of democracy, the rule of law, and fundamental rights in
Hungary.” V> This request was motivated by “the series of legislative
measures adopted [...] that have made it extremely difficult to access
international protection and have unjustifiably criminalised refugees,
migrants, and asylum seekers."

UN News, “UNHCR urges Hungary to refrain from policies and practices that promote intolerance, ,
December 21, 2015.

Ibid.

United Nations, Office of the High Commissioner for Human Rights “"Hungary violating international
law in response to migration crisis: Zeid," September 17, 2015.

European Parliament “Resolution on the situation in Hungary,"June 10, 2015.

European Parliament Resolution on the situation in Hungary,"December 16, 2016. Furthermore, for more
information on the specific situation regarding migrants and refugees and those who provide them with
assistance in the context Syrian refugees’ arrival to Europe in 2015, pages 51 to 59.
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As with all social organisations, those who work in favour of migrant
rights have also been affected by the NGO Law. Although existing laws
in Hungary previously required NGOs to be transparent and publish
their annual financial reports, on June 13, 2017, the Hungarian Par-
liament adopted Law LXXVI on the transparency of organisations who
were receiving international economic support. The law stipulated, un-
der penalty of severe sanctions, new obligations regarding registration,
declaration, transparency, and publicity for civil society organisations
who were directly or indirectly receiving foreign economic support
above €24,000. They had to systematically and publicly pronounce
themselves "recipient organisations of foreign support,” as well as de-
clare this in all of their publications. This artificially created two groups
of organisations, stigmatizing those who receive international funding
as being at the service of foreign influences. Furthermore, when reg-
istering, they must also include the name of their donors when their
support exceeds €1,400

The official justification of this law is that NGOs with international
funding could be a threat to national security: “funding from unknown
foreign sources to organisations established based on the freedom of as-
sociation might enable foreign interest groups to enforce their own in-
terests instead of public interest in the political and social life of Hun-
gary, through the societal influence of these organisations, and with
respect to the fact that this may endanger the political and economic
interests of the country. "

On July 13, 2017, the European Commission began an infringement
procedure against Hungary regarding this law and eventually

"

European Commission, Press release "Infringements - Hungary: Commission launches infringement
procedure for law on foreign-funded NGOs," July 13, 2017. For more information on the situation and
challenges that NGOs faced in Hungary prior to the NGO Law of 2017 and the Stop Soros legislative
package of 2018, consult the previous UN Special Rapporteur's report on the situation of human rights
defenders published in January 2017, available here.

InfoCuria Jurisprudence, 'European Commission v Hungary C-78/18, Judgement of the Court (Grand
Chamber),’ (detailed) June 18, 2020.

Hungarian Helsinki Committee, Act ILXXVI of 2017 on the Transparency of Organisations Receiving
Foreign Funds,' 2017. For more information, consult the statement published by the Observatory for the
Protection of Human Rights Defenders (OMCT-FIDH) warning against the risks of the Law of April 14,
2017. Also,_the open letter to members of the European Parliament from June 8, 2017 from the Obser-
vatory.

European Commission, press release "Infringements - Hungary: Commission launches infringement
procedure for law on foreign-funded NGOs" July 13, 2017.

"



https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1982
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1982
https://curia.europa.eu/juris/document/document.jsf;jsessionid=189F975040600BF28C6D59AAF19E16DE?text=&docid=227668&pageIndex=0&doclang=ES&mode=req&dir=&occ=first&part=1&cid=12237447
https://curia.europa.eu/juris/document/document.jsf;jsessionid=189F975040600BF28C6D59AAF19E16DE?text=&docid=227668&pageIndex=0&doclang=ES&mode=req&dir=&occ=first&part=1&cid=12237447
https://helsinki.hu/wp-content/uploads/LexNGO-adopted-text-unofficial-ENG-14June2017.pdf
https://helsinki.hu/wp-content/uploads/LexNGO-adopted-text-unofficial-ENG-14June2017.pdf
https://www.fidh.org/en/issues/human-rights-defenders/hungary-new-bill-hampers-ngos-access-to-funding-and-seriously
https://www.fidh.org/en/issues/human-rights-defenders/hungary-open-letter-to-the-members-of-parliament
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1982
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1982
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brought Hungary to the CJEU in December 2018 !, asking this court
to declare that the country had failed to comply with obligations set
out in the Treaty of the Functioning of the European Union and of the
EU Charter of Fundamental Rights. In its ruling on June 18, 2020, the
CJEU confirmed that Hungary had failed to comply with obligations
concerning “the establishment of discriminatory and unjustified restric-
tions regarding foreign donations to civil society organisations. "

In March 2021, the government initiated the process to repeal the law.
It was a victory for civil society, in the eyes of Marta Pardavi, co-pres-
ident of the Hungarian Helsinki Committee . However, since then
the government has been working on a new bill that raises concern
among social movements, who were not consulted when the law was
being drafted. In particular, this bill anticipates financial inspections of
organisations by the public audit office , and it is feared that these
inspections will be carried out selectively and arbitrarily ! 1~. These con-
cerns are completely valid due to the anti-organisations campaign that
the Hungarian State has been conducting for several years.

On July 20, 2018, the Hungarian Parliament adopted Law XLI on the
amendment of some tax laws. Article 253 of the law imposes a 25% tax
on financial support of any programme, action, or activity that, directly
or indirectly, aims to promote immigration through media campaigns
and seminars, participation in said activities, educational organising,

. European Commission, press release “Infringements -European Commission refers Hungary to the

Court of Justice for its NGO Law,"December 7, 2017.

. InfoCuria Jurisprudence, “"European Commission v Hungary C-78/18, Judgement of the Court (Grand

Chamber),' (verdict) June 18, 2020. For more information, consult the statement published by the Obser-
vatory for the Protection of Human Rights Defenders (OMCT-FIDH) on the EU Court of Justice (CJEU)
ruling, June 18, 2020.

Hungarian Helsinki Committee “Intervention at the European Parliament's LIBE Committee's Demo-
cracy, Rule of Law, and Fundamental Rights Monitoring Group,"April 29, 2021; European Parliament
(Video) 'LIBE Working Group on Democracy, Rule of Law and Fundamental Rights Monitoring Grou-
p.'April 29, 2021. For more information see press release published by the Observatory (OMCT-FIDH
28 June 2020.

“According to the proposal, the State Audit Office would annually inspect the finances of those approxi-
mately thousand associations and foundations which have an annual budget above 20 million HUF
(~55,500 €). Sports and religious organisations, as well as national minority organisations are exempted,
despite sports organisations receiving large amounts of public funding. The State Audit Office's primary
function is the control of the management of public funds and national assets. Using the State Audit Offi-
ce for inspecting CSOs not receiving public funding is just another tool to discredit and stigmatise these
groups" Press release, civil society organisations, April 21, 2021.

For a rigorous analysis of this law’s effects and impact, consult the report by the Hungarian Helsinki
Committee from April 21, 2021.

For more information, see the Observatory “In solidarity with Civil Society in Hungary", February 19,
2018; "Hungary: Call to vote own the proposed Law on the taxation of civil society organisations"”, July
19, 2018.
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https://multimedia.europarl.europa.eu/en/libe-working-group-on-democracy-rule-of-law-and-fundamental-rights-monitoring-group-drfmg_20210429-1500-COMMITTEE-LIBE_vd
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creating and the operating networks or propaganda activities that por-
tray immigration in a positive light

In September 2018, the Hungarian Helsinki Committee criticised this
law before the Strasbourg European Court of Human Rights, stating
that “the special 25% tax is unjust [...] the government is threatening
those who oppose their opinions. The new tax law obstructs the work
of civil society organisations as its wording is deliberately ambiguous
in order to discourage donors.” For them, the government's message
was clear: “"One of the target organisations is the Hungarian Helsinki
Committee."” At the time of writing this report, the tax is still in effect.

These developments triggered a historic resolution of the European
Parliament in September 2018''Y, which led to the activation of the
procedure established in Article 7 of the TEU!2Y. In its conclusion, the
resolution states that there is “a clear risk of serious violation" of the
EU's founding values in Hungary due to the systematic attack on the
rule of law as well as of fundamental rights of the population, including
migrant rights and rights of organisations who work for their protection.
Multiple debates on the situation followed in the Council of the Euro-
pean Union. Since then, the European Commission has also initiated
five infringement procedures against Hungary regarding the right to
asylum.

Turkey - Widespread closure of civic space

In Turkey, the closing of spaces for civil society organisations has been
widespread and has also affected organisations that defend migrants'
rights. Findings from the latest report by the Observatory for the Pro-
tection of Human Rights Defenders on the situation of those who de-

European Commission for Democracy through Law; Office for Democratic Institutions and Human Ri-
ghts of the OSCE"Joint opinion on section 253 on the special immigration tax of act XLI of 20 July 2018,"
December 2018.

Hungarian Helsinki Committee, “The Hungarian Helsinki Committee takes legal action to challenge the
anti-NGO laws,"September 20, 2018

European Parliament resolution, September 12, 2018, on a proposal asking the Council, in accordance
with article 7, section 1, of the Treaty on European Union, to determine the clear risk of serious violation
of the founding values of the Union by Hungary (2017/2131(INL))

Article 7 is the mechanism set out in the Treaty on European Union to demand governments' respon-
sibilities whose actions threaten the rule of law, human rights and democratic principles of the block.
For more information regarding this situation see the analyses conducted by the Hungarian Helsinki
Committee. Regarding the state of the infringement procedures regarding the Hungarian asylum system,
see here.



https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2018)035-e
https://helsinki.hu/en/the-hungarian-helsinki-committee-takes-legal-action-to-challenge-the-anti-ngo-laws/
https://helsinki.hu/en/the-hungarian-helsinki-committee-takes-legal-action-to-challenge-the-anti-ngo-laws/
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0340_EN.html
https://helsinki.hu/en/infringementprocedures/
https://helsinki.hu/wp-content/uploads/asylum-related-infringments-against-Hungary-2015-2020-1.pdf
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fend human rights in the country reveal attempts by the government
to weaken civil society activities through hostile and stigmatising nar-
ratives against them and several actions of criminalisation and harass-
ment. Between 2016 and 2018, more than 1,400 civil society organisa-
tions were closed down by the authorities

Towards the end of 2020, Law 7262 was passed “on the prevention of
funding for the proliferation of weapons of mass destruction” which
grants powers to the Public Ministry to freeze funds to organisations
that are considered suspects of collaborating with terrorist groups.
International organisations'“”, various UN Special Rapporteurs'“+,
as well as the Council of Europe Commissioner for Human Rights
expressed numerous concerns, including those highlighted below:

The lack of consultation with social organisations themselves;

The power given to the Minister of Interior to suspend members
of an association under investigation in order to name trustees and
block activities of the association while awaiting investigation re-
sults;

New powers given to the Ministry of Interior to control, and if nec-
essary, block civil society fundraising activities.

The Council of Europe Commissioner for Human Rights has “repeat-
edly pointed out the increasingly challenging and hostile environment
in which human rights defenders and non-governmental organisa-
tions (NGOs) have to operate in Turkey, (and there are) clear indi-
cations that some of its aspects [of the legislation] threaten the very
existence of human rights NGOs"

According to Osman Isci, ex Secretary-General of the Human Rights
Association (Insan Haklar1 Dernegi — IHD) and member of the General
Assembly of the OMCT, “The situation is easy to summarize: if you are
considered an ally of the government, you have all of your rights, and
if not, it is almost impossible to work. In our case, when we have tried

Human Rights Joint Platform, “Updated Situation Report- State of Emergency in Turkey,"April 17, 2018.
FIDH, “Turkey: New law seriously threatens freedom of association and must be repealed!," January
15, 2021.

Statement from three UN Special Mandate holders, February 11, 2021.

. Statement from the Council of Europe Commissioner for Human Rights, February 25, 2021.

Ibid.

51


http://www.ihop.org.tr/wp-content/uploads/2018/04/SoE_17042018.pdf
https://www.fidh.org/en/issues/human-rights-defenders/turkey-new-law-seriously-threatens-freedom-of-association-and-must-be
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=26004
https://rm.coe.int/letter-to-mr-suleyman-soylu-minister-of-interior-of-the-republic-of-tu/1680a18d4c

52

127.
128.
129.

to access migrant camps, we have been blocked by police and military
authorities "

This statement is backed by the Council of Europe Commissioner for
Human Rights who explained "public funds only seem to be allocated
to NGOs which espouse the same values as the government and do not
criticise official policy, in a non-transparent way that excludes rights-
based civil society organisations "

Search and rescue operations at sea: the ban on
humanitarian acts

The delay in search and rescue operations of migrants in danger on
land and at sea, as with the designation of safe ports for disembarking,
can also equate to torture or abuse and undermines the right to life."”

Reports by organisations, press articles, and several documentaries
have given the public an insight into the obstacles met by NGO vessels
dedicated to migrant search and rescue operations in the Mediterra-
nean Sea.

However, States have the obligation to rescue any person that finds
themselves in a situation where their life is at risk, be it at sea or in other
places, for example in the mountains.

Interview with Osman Is¢i (IHD) in May 2021.

Council of Europe Commissioner for Human Rights, February 25, 2021.

UN Special Rapporteur on the human rights of migrants, “Report on the ways to address human rights
impacts of immediate refoulements of migrants on land and at sea,” May 12, 2021.



https://undocs.org/es/A/HRC/47/30
https://undocs.org/es/A/HRC/47/30

The duty to assist

The omission of the duty to assist is a criminal offence that
condemns not providing assistance to a person in danger. In
contrast to the majority of criminal legislation, it is a criminal
offence by omission and not commission, meaning the author
did not act when they should have.

In the case of Belgium, these penalties are even more severe
in the case of one of the motives for not providing help being
"hate, disregard, or hostility towards someone due to their su-
pposed race, skin colour, ancestry, national or ethnic origin,
nationality, gender, sexual orientation [...]"

The duty to assist is also laid out in Conventions and Interna-
tional Treaties for situations at sea:

Article 98 of the UN Convention on the Law of the Sea
(1982) stipulates that "“every State shall require the mas-
ter of a ship flying its flag, insofar as he can do so without

130. Art. 422 quater, Belgian Criminal code
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serious danger to the ship, the crew or the passengers: a)
to render assistance to any person found at sea in danger
of being lost; b) to proceed with all possible speed to the
rescue of persons in distress, if informed of their need of
assistance, insofar as such action may reasonably be ex-
pected of him.

Through Article 10 of the International Convention on Ma-
ritime Search and Rescue of 1989 (entered into force in
1996): “"Every master of a ship has a duty to render assis-
tance to person found at sea in danger of being lost, when
this does not entail grave danger for the ship nor the peo-
ple on board.”

It must be, therefore, the States' responsibility to assume a
service of maritime search and rescue, and due to the fact
that in many European countries this does not work effecti-
vely, many organisations have taken the initiative to organise
search and rescue operations.

Italy - Obstacles to prevent civil rescue operations

Since 2011, many images have been published in the media of boats
carrying hundreds of people in precarious health and safety situations,
hoping to be able to reach European shores . "Not only have ships
been impounded and crews prosecuted, but those rescued at sea have
been disregarded as the Italian government, followed by Malta, adop-

. Many of these situations have been documented by the Observatory (OMCT-FIDH) over the past years,

see
https://www.fidh.org/es/temas/defensores-de-derechos-humanos/italia-incautacion-del-bar-
co-de-ong-proactiva-open-arms-amenazas-de
https://www.fidh.org/en/issues/human-rights-defenders/italy-judicial-harassment-of-10-search-and-res-
cue-volunteers
https://www.fidh.org/en/issues/human-rights-defenders/italy-abritrary-arrest-and-judicial-harass-
ment-of-carola-rackete-for
https://www.fidh.org/en/issues/human-rights-defenders/italy-domenico-lucano-under-house-arrest
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ted a new policy of refusing to allow ships to dock and those on board
to disembark.”" "

On October 3, 2013, a ship transporting some 500 African migrants sunk
near the Italian island of Lampedusa. The catastrophe resulted in the
death of 366 people. Consequently, on October 18, 2013, the Italian hu-
manitarian and military operation Mare Nostrum was conceived, with
significant economic resources. This operation rescued around 150,000
people in the Mediterranean. However, it did not have EU support fi-
nancially or support regarding the distribution of the reception of mi-
grants, and consequently Italy decided to end the operation in 2014.

Following the end of Mare Nostrum, the EU began operation Triton,
alongside Frontex. When this operation launched, the IOM commemo-
rated the work of Mare Nostrum and reminded the world that Europe
was not facing an “invasion” along its southern coast, and that rescue
operations do not create “pull factors.” IOM Director, William Lacy
Swing, warned that Operation Triton “cannot be considered a replace-
ment for Mare Nostrum."

In light of the vacuum created regarding search and rescue skills, va-
rious organisations in Europe emerged that sought to conduct search
and rescue operations, many of them operating in Italian waters. This
is the case of SeaWatch , created in 2015. According to Marie Nass
from SeaWatch whom we interviewed for this report , there was a
good level of collaboration between SeaWatch and Italian authorities
during the first year and a half. However, since 2017, and especially
with Matteo Salvini's administration, the scope of action for these or-
ganisations became complicated. First, the authorities began to pass
emergency legislation, evading ordinary legislative formalities, which
amended Italian internal procedural and migratory law, obstructed
access to migrants' rights, and focused on border security (security
laws)

The Institute of Race Relations, "When witnesses won't be silenced: citizens' solidarity and criminalisa-
tion," 2019..

IOM, "L'OIM salue l'opération de secours italienne Mare Nostrum :
tion »,"October 31, 2014,

Ibid.

« elle n'est pas un facteur d'incita-

Interview with Marie Nass - Advocacy officer at SeaWatch SeaWatch is a German non-governmental
organisation that operates in the Mediterranean Sea, in particular sending ships to rescue refugees,
July 7, 2021

Ibid.

It is worth noting, among others, the following regulations: i) The Minniti-Orlando decree from 28 March
2017 which had two main aims: accelerate procedure regarding international protection and introduce
effective measures to combat irregular migration, ii) The law decree Salvini n. 113/2018 which sought
to abolish humanitarian protection, iii) the Salvini Decree 2 June 2019 heavily criminalises irregular
transport of migrant persons, amends the Criminal Code, Code for waterways and port management and
establishes restrictions to freedom of assembly and demonstration, making the focus internal security.
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On top of this, Italy started to close ports and criminalise vessels that
carried out rescue operations. The first process was conducted against
the Iuventa crew and the German NGO Jugend Rettet in 2017, who
were accused of facilitating migrants' “illegal entry.” At the time of wri-
ting this report, the case was still open.

SeaWatch ships had been banned from accessing secure ports in Italy
for days and weeks. !¢ This ban on entering secure ports and the threat
of criminalisation has a clear impact on those on board as it prevents
them from planning operations, working hours, and presents real risks
for the crew who are forced to rethink whether or not to continue with
rescue operations.

There have been numerous cases of criminalisation of these ships and
their crews. In Italy, dozens of legal processes have been launched
against NGOs and the crew of rescue vessels in accordance with the
security decrees mentioned above.

In addition, according to SeaWatch, the Italian government's stra-
tegy appears to have changed and now they are also seeking to ban
the departure of ships for search and rescue operations under excuses
related to ship safety. According to Marie Nass, “banning the disem-
barkation of ships with dozens or hundreds of migrant persons on board
has media repercussions for the government, stopping us from depar-
ting from ports under safety pretexts does not have the same visibility."”
Therefore, using administrative and vessel safety arguments, Italian
authorities seem to be systematically trying to prevent SeaWatch ships
from carrying out their search and rescue missions. This policy has be-
nefited from the Covid-19 pandemic, as from April 7, 2020, Italy deci-
ded to close its ports to rescue operations carried out by foreign ships
outside of their territorial waters. Months later, on December 18, 2020,
Law 173/2020 was passed, reversing existing legal restrictions and re-
instating some of the guarantees that were eliminated by the security
laws, such as the extension of the scope of application of humanitarian
protection.

It is necessary to remember that, according to International Law, ships with rescued persons on board
must disembark at the nearest secure port.

For more information, see for example, the urgent actions of the Observatory (OMCT-FIDH)) "Italy:
Seizure of NGO Proactiva Open Arms' vessel, death threats and criminalisation of 3 of their members";

"o

“Italy: Judicial harassment of 10 Search and Rescue volunteers".,” and “Italy: arbitrary arrest and judi-
cial harassment of Carola Rackete for rescuing migrants."
Interview with Marie Nass - Advocacy officer at SeaWatch.
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However, on March 26, 2021, Italian authorities blocked the SeaWatch
3 vessel again, arguing that it was carrying too many passengers. This
despite it having been checked in a shipyard and having received con-
firmation from Spanish and German authorities that the ship was safe
and well equipped. As for SeaWatch 4, which had been blocked in Sep-
tember 2020 for carrying too many life jackets on board and due to the
sewage system not having been designed for the potential number of
rescued people among other reasons, it was able to resume search and
rescue missions from March 2, 2021 following a decision by the Admi-
nistrative Court of Palermo

For SeaWatch, it is obvious “that the port State controls and subsequent
arrests [of its members] are part of Italy's new strategy to ban our res-
cue operations." It is clear that these controls are more political than
technical or administrative in nature. Their consequences are dramatic:
according to the IOM, 1,146 people died in the Mediterranean Sea in
the first six months of 2021.

In a report from December 2020, the FRA reported that between 2016
and 2020, "some 50 proceedings have been initiated [...] by Germany,
Greece, Italy, Malta, the Netherlands, and Spain. Nine new legal cases
were opened in the past six months, almost all in Italy. Among the six
addressed to vessels, four (‘Alan Kurdi,' ‘SeaWatch 4,' ‘Ocean Viking,'
'SeaWatch 3') consisted in administrative seizures based on technical

irregularities relating to maritime security.”'“? The FRA observed “an
increasingly frequent use of non-criminal administrative means based
on laws of navigation and safety at sea.”!** With this strategy, authori-

ties avoid provoking public demonstrations in support of rescue ships
by replacing images of boats with hundreds of people crammed toge-
ther in a precarious health and safety situation, with empty ships an-
chored in ports "due to safety issues.”

Beyond obstacles for civil search and rescue operations, several Euro-
pean countries have also launched actions to limit any humanitarian

141. Sea-Watch, "Rescue ship Sea-Watch 4 is free — 363 rescued aboard Sea-Watch 3 await assignment to port
of safety,"March 2, 2021.

142. Sea-Watch, “Sea-Watch 3 blocked again: Solidarity is not a crime!,"March 26, 2021

143. FRA, "December 2020 update - NGO ships involved in search and rescue in the Mediterranean and legal

proceedings against them,"December 18, 2020.
144. Tbid.
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act towards migrants under various pretexts, including safety and, sin-
ce March 2020, the Covid-19 pandemic.

Exhaustive and rigorous reports show how in France, in the Pas-
de-Calais and Nord regions, and specifically in the Calais and Gran-
de-Synthe areas, authorities have systematically sought to intimidate
people and organisations who support migrants in different ways, in-
cluding through accusations of human trafficking, defamation of public
workers, contempt, and aggression.

In September 2020, French authorities issued a directive to ban “any
free distribution of food and drink [in twenty streets, piers, and squares
in the centre of the city] to stop public disorder and limit sanitary risks
associated with undeclared agglomerations."” This ban was exten-
ded ten times, the last one from June 29, 2021 until July 26, 2021.

Migrants themselves are constantly harassed, forced to move on, whi-
le police systematically destroys their few belongings, such as tents or
boats they bought to travel to England, and even their food and water.

For social organisations that carry out humanitarian assistance, these
are measures that seek to put a strain on and obstruct solidarity with
migrants—as Antoine Nehr, member of the organisation Utupia56, told
InfoMigrants when the directive was issued.'“® Some seven months la-
ter, Pierre Roques, coordinator of Utopia56, said it was about a “policy
of harassment against those who offer help.”

Another phenomenon observed by this organisation are the fines given
to those who provided help to migrants during the Covid-19 pandemic,
for being outside during the imposed sanitary curfews, despite a Minis-
try of Interior notice authorising the presence of humanitarian workers
during curfew hours.

This demonstrates a practice that blocks the work of organisations ba-
sed on arguments of health and safety. Furthermore, according to in-

Amnesty International, "Europe: Punishing compassion: Solidarity on trial in Fortress Europe,” 2020.
InfoMigrants, “Calais : un arrété interdit aux associations de distribuer de la nourriture aux migrants, les
humanitaires s'insurgent,”September 11, 2020.

Administrative acts de la 'Préfecture du Pas-de-Calais,'June 28, 2021.

Ibid.

InfoMigrants, “Calais : nouvelle prolongation de l'interdiction de distribuer des repas aux migrants,"April
7,2021.
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https://www.infomigrants.net/fr/post/27209/calais--un-arrete-interdit-aux-associations-de-distribuer-de-la-nourriture-aux-migrants-les-humanitaires-sinsurgent
https://www.pas-de-calais.gouv.fr/content/download/56873/332387/file/RAA%20special%20numero%2085%20du%2028%20juin%202021.pdf
https://www.infomigrants.net/fr/post/31358/calais--nouvelle-prolongation-de-linterdiction-de-distribuer-des-repas-aux-migrants

formation from the newspaper LHumanité, >V several associations that
operate in the area have received orders from their main funder—under
pressure from the United Kingdom—to stop distributing leaflets with
emergency numbers and practical advice in case of problems in trying
to cross the English Channel by boat. The organisations insist that this
information can save lives and therefore they will not obey orders and
will continue distributing it.

Italy: Threatened for defending migrant workers' rights

Marco Omizzolo'> ' sociologist and researcher for the Eu-
rispes Institute. President of the association Tempi Moderni
and professor at the University La Sapienza, Roma, explains
how he began to support Sikh workers in the Latina province
of Italy. He discovered their reality while he was writing his
doctorate thesis at the University of Florence on international
migration and an empirical case study of the Sikh communi-
ty in the town of Pontina. He developed the thesis through a
process of participative observation by working as a labourer
with Indian workers. Over several months he followed a tra-
fficker of Indian people in Punjab, researching the methods
and interests hidden behind international human trafficking
for labour exploitation which characterizes part of this migra-
tory flow.

His research uncovered the labour exploitation of Sikh wor-
kers in the Latina agricultural sector: working days of more
than 10 hours, sometimes up to 14 hours, of sowing seeds
and manually harvesting vegetables, forced to call their boss
"master,” physical violence, a salary of €4 per hour in the best
of cases, delayed salary payments lasting months, sometimes

150. LHumanité, “Migrants. Les associations empéchées de sauver des vies dans la Manche,"May 31, 2021.
151. Interview with Marco Omizzolo from June 5, 2021.
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never getting paid at all. In 2006, Marco Omizzolo ogether
with the workers, organised a historic strike that slightly im-
proved work conditions; before this their salary was around
€1 per hour.

When he published his research, demonstrating the Italian
mafia's involvement in this business of exploitation, Marco
Omizzolo began to receive threats. His car was destroyed
three times and even the local police said he would be better
off leaving. However, Marco Omizzolo continues to research
this situation. From his point of view, one of the solutions is for
governments to stop seeing migration as something illegal.
"Seeing people as illegal makes them vulnerable to those who
wish to exploit them." Therefore, laws that are supposedly
made to combat human trafficking seem to actually benefit it
while making its victims more vulnerable.

In October 2018, the UN Special Rapporteur on the freedom to peaceful
assembly stated that one of the threats that undermine civil liberties,
in general, is "the use of legislation to repress legitimate exercising of
freedom of peaceful assembly and association. Repressive legislation is
being used to stifle dissent, thus creating a complex legal environment
with onerous requirements for the operation of civic organisations and
groups. In the name of transparency, associations are forced to com-
ply with complicated, restrictive, and invasive regulations in order to
operate normally. Often these laws contain clauses that threaten asso-
ciations with de-registration, loss of legal personality, or even criminal
prosecution for non-compliance. Any restriction of the exercise of the
rights of peaceful assembly and association must pursue a legitimate
interest and, at the same time, defend the fundamental pillars of a de-
mocratic society”

Civicus, "New Social Rapporteur on the rights to freedom of peaceful assembly and of association outli-
nes threats to human rights, October 10, 2018.



https://www.civicus.org/index.php/es/medios-y-recursos/noticias/civicus-a-los-25/3550-el-nuevo-relator-especial-sobre-el-derecho-a-la-libertad-de-reunion-pacifica-y-de-asociacion-esboza-las-amenazas-que-pesan-sobre-los-derechos-humanos
https://www.civicus.org/index.php/es/medios-y-recursos/noticias/civicus-a-los-25/3550-el-nuevo-relator-especial-sobre-el-derecho-a-la-libertad-de-reunion-pacifica-y-de-asociacion-esboza-las-amenazas-que-pesan-sobre-los-derechos-humanos

This section shows how, under administrative pretexts, many European
States are managing to block the work of social and human rights or-
ganisations in favour of migrant populations. These actions and their
respective and rigid legislative frameworks impose serious restrictions
on the exercise of the right to freedom of association, in violation of the
States' international obligations in this area.
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A legislative or political problem?

According to data collected by the research platform ReSoma, between
2015 and December 2019, 171 migrant rights defenders were being
prosecuted (at least 60 cases concerning criminal proceedings) in 13
European countries on charges such as "human trafficking,” “facilita-
tion of entry or transit,” or “facilitation of residence"”'>~. In June 2019,
this platform, in which specialized migration organisations and networ-
ks participate, warned that, under the pretext of fighting against ne-
tworks of human traffickers, the EU legal framework against the facili-
tation of unauthorized entry, transit, and residence, as well as national
legislations, have allowed the criminalisation of the work of organised
civil society and that of citizens who, under ethical and humanita-
rian criteria, have supported and, on many occasions, saved the lives of
migrants.

European Council Directive 2002/90 plays an important role regarding
the criminalisation of solidarity with migrants. The Directive called on
EU member countries to put legal provisions in place by December
2004 to adopt sanctions “against any person who intentionally assists a
person who is not a national of a Member State to enter into or transit
through a Member State's territory.” !>~ Although the Directive gives
countries the possibility of “not imposing sanctions [...] in cases where
the purpose of such acts is to provide humanitarian aid,” it does not
oblige them to take this humanitarian nature into account. In fact, ac-
cording to ReSoma's research, “the facilitation of entry is a criminal
offence, even without the intent to gain profit, in 24 of the 28 EU Mem-
ber States”

An assessment conducted in 2017 by the European Commission (see
first chapter) concluded that “there is insufficient evidence [...] on the
need for a revision of the Facilitators' Package at this time."” Neverthe-
less, the Package is clearly against the provisions of the Protocol Against
the Smuggling of Migrants by Land, Sea, and Air, supplementing the

ReSOMA, "The criminalisation of solidarity in Europe,” 2020.

ReSOMA, "Crackdown on NGOs and volunteers helping refugees and other migrants,"June 2019.
European Council, Directive 2002/90/EC of the Council on November 28, 2002, defining the facilitation
of unauthorized entry, transit, and residence.

ReSOMA, “Crackdown on NGOs and volunteers helping refugees and other migrants,” June 2019.
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UN Convention against Organised Crime, which the European Coun-
cil approved on behalf of the European Community on July 24, 2006.
Thus, the Protocol specifies that such activities should be criminalized
only “when committed intentionally and for the purpose of obtaining,
directly or indirectly, a financial or other material benefit."” However,
the Facilitators' Package disregards this requirement and leaves it to
the discretion of its Member States as to how the criminal offence of
smuggling of migrants is constituted. Thus, in most Member States, the
requirement of financial gain is not part of the criminal offence but is
considered an aggravating factor.

In addition, Article 16 of the same Protocol requires “each State party [to
provide] appropriate assistance to migrants whose lives or safety have
been endangered.” However, the criminalization of solidarity towards
migrants is directly related to an attempt to criminalize migrants, thus
seeking to isolate these people despite their highly vulnerable situation.

Hamza Haddi and his brother Yassine decided to migrate to Europe
to escape Hamza's persecution in Morocco for his commitment to
human rights. En route, in Turkey, they met two Moroccan com-
panions, Reda and Mohamed Haddar. In July 2019, they were de-
tained at the Turkey-Greece border. Hamza Haddi and Mohamed
Haddar were charged with human trafficking and in February 2020
were sentenced to four years and one month in prison.

Reda was pressured to sign his testimony which was then used
against Hamza and Mohamed. The document was written in Greek,
but Reda could neither read nor write Greek. In addition, he was

157. European Council, Council Decision of July 24, 2006.
158. Summary based on the pronouncements of MigreEurope, LaCimade, Borderline Europe, Deportation
Monitoring Aegean, and StateWatch.
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later able to confirm that the document he had signed did not match
his testimony. Likewise, one of the persons who was allegedly the
victim of smuggling is Hamza Haddi's own brother, with whom he
was traveling. The accusation is therefore contrary to the interpreta-
tive notes of the Protocol against the Smuggling of Migrants, which
state that “the activities of all those who provide support to migrants
for reasons |[...] of close family ties are excluded."”

Thanks to the mobilization of citizens and the support received by
Hamza Haddi and Mohamed Haddar, as well as the work of their
lawyers, the court of the Greek city that heard their case decided
in September 2020 to modify the accusations and “limited"” itself to
convicting them of "facilitating the passage of persons” into the te-
rritory and not for “human trafficking.” The criminal offence of “fa-
cilitation" carries a much lesser penalty, so both were released. This
was a partial victory as Hamza Haddi and Mohamed Hadar spent
more than a year unjustly deprived of their liberty. In this regard,
it should be noted that the Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT) of the
Council of Europe recommended in April 2020 that Greek authori-
ties seek "to remedy structural problems that have led to enduring
ill-treatment of detainees, prison overcrowding, and staff shortages”
in Greek prisons, where many of the persons deprived of their liber-
ty are migrants

A necessary reflection on the concept: “a financial or other

material benefit"

The Interpretative Notes for the official documents (travaux prépara-
toires) for the negotiation of the Protocol against the Smuggling of Mi-
grants by Land, Sea, and Air indicate that the "“reference to ‘financial or

UNODC. "Interpretative Notes for the official documents (travaux préparatoires) for the negotiation of

the United Nations Convention against Transnational Organised Crime and its Protocols,” November 3,

2000, paragraph 88.

Council of Europe, “Greece: Reforming prison system and ending police ill-treatment are urgent priori-

ties, says CPT", April 9, 2020.
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other material benefit' was made to emphasize that the defined notion
encompassed the activities of organised criminal groups acting for pro-
fit, but excluded from it the activities of all those who provide support to
migrants for humanitarian reasons or due to close family ties"

The legislative guide to the Protocol insists that the objective is to com-
bat “organised criminal group(s)" and that at no time does it seek to
“criminalize groups that facilitate the clandestine movement of mi-
grants for humanitarian or altruistic reasons, as is often the case with
asylum seekers." However, this has not been reflected in European
national legislation, where the profit motive is not necessary for it to be
considered a criminal offence, but the fact of seeking financial gain is
only used as an aggravating factor. “The concern with this approach
is that, in the absence of other legal exceptions, many countries cri-
minalize the activities of persons aiding irregular migrants, including
refugees and asylum seekers, for humanitarian reasons or persons ai-
ding their family members in the migrant process without obtaining, or
seeking to gain, any material advantage.”

In addition, during the documentation process for this report, we lear-
ned of numerous cases of people in vulnerable situations who, when
seeking to cross the Mediterranean, the English Channel, or any Eu-
ropean border, fall into the hands of a human trafficking network and
are forced to perform certain actions for the traffickers in order to fi-
nance their journey. This often occurs when the person does not have
sufficient economic resources and is therefore forced to perform tasks
that include looking for other “clients," serving as interpreters with the
other migrants, closing the door of the truck, and even driving the boat.

Although these are cases of instrumentalization of people facilitated
by their situation of vulnerability, unfortunately, in the cases that have
been analysed, the courts have seen in these actions a ‘financial or ma-
terial benefit' that turned them into victimizers and not victims. On the-
se cases, the UNODC, in its Global Report on Smuggling of Migrants
published in 2018, identified as a common pattern in the migration

. UNODC, “Interpretative Notes for the official documents (travaux préparatoires) for the negotiation of

the United Nations Convention against Transnational Organised Crime and its Protocols,” November 3,
2000, paragraph 88.

UNODC, "Legislative Guide for the Implementation of the Protocol against the Smuggling of Migrants
by Land, Sea, and Air," paragraph 18.

Council of Europe, European Committee on crime problems, Working document, 2016, p. 06.
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process the collaboration of migrant victims of human trafficking with
their traffickers, often in recruitment or intermediary roles, in order to
finance their own journey.

Mohamad H., a native of Somalia and father of four children,
fled the civil war in his country hoping to reunite his family
at a later date. He arrived in Turkey and for eight months was
looking for work until December 2020, when he decided to
try to cross to Greece by boat. Since he spoke some Turkish,
he was the only one of the migrants who could communicate
with the traffickers. When the boat malfunctioned and began
to sink, it was Mohamad H. who called the Turkish Coast
Guard 11 times to save them. Turkish rescue teams arrived
twice and both times pushed the vessel into Greek waters.
With shipwreck imminent, Mohamad H. tried to control the
vessel and navigate it to port. However, the ship ended up
capsizing near the island of Lesbos. Two people died and the
others were picked up by the Greek Coast Guard. Mohamad
H. was charged by Greek authorities with trafficking, endan-
gering the lives of others on board, and causing the death
of two of them. All this despite the fact that the other people
on the boat claimed that it was Mohamad H.'s actions that
saved their lives. On these charges, he faced a sentence of
two life sentences and more than ten years in prison for each
passenger. Finally, on May 13, 2021, he was sentenced to
146 years in prison for illegal transportation of foreign natio-
nals on Greek territory.

According to Mohamad H.'s lawyers, Dimitris Choulis and
Alexandros Georgoulis, there is no real will in Greece to
fight against human trafficking networks. Thus, many mi-
grants provide the authorities with the telephone numbers
of their smugglers. However, there is no real collaboration

164. UNODC, “Global Study on Smuggling of Migrants 2018," June 2018.
165. Based on an interview with the lawyers of Mohamad H.; Dimitris Choulis, and Alexandros Georgoulis.
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with Turkish authorities to dismantle these criminal networ-
ks. Instead, there are repeated accusations and cases against
migrants like Mohamad H., people who hold the rudder to
steer the boat, who take the lead in calling the coast guard
for help, or who simply speak a common language.

In the Greek case, moreover, most migrants do not have the
capacity to hire legal assistance to protect their rights. In
these cases, they are assigned a public defender, who recei-
ves several cases on the same day with little time to study
each specific procedure. Such trials last an average of 38 mi-
nutes, with sentences averaging 44 years and fines of more
than €370,000 for migrants who are convicted.

In the specific case of migration lawyers Choulis and Geor-
goulis, both claim that since they have been defending the
rights of migrants, they have been victims of some kind of
harassment by the Greek authorities, especially the police,
on the Greek island of Samos where they work and provide
legal assistance, such as receiving threats of being arrested
if they did not leave the place where a group of migrants
were disembarking.

The social organisations interviewed fear that, in anti-immigration
contexts, the term “financial or material benefit" included in the Pro-
tocol's definition of “human smuggler” may be interpreted excessi-
vely broadly by the authorities to include cases such as a cab driver
who transports a migrant in an irregular situation and charges the
normal fare for the ride, or a citizen who rents a room at a fair price to
a migrant in an irregular situation. However, the application of crimi-
nal legislation should respond to its main objective: to fight organised
networks of human traffickers and protect migrants. It should not be
used to intimidate migrants and those in solidarity with them.



Article 116 of the Swiss Federal Law on Foreign Nationals and Inte-
gration (LEI, as per its acronym in French) entitled “Incitement to
illegal entry, exit, or residence,” provides that “anyone who [...] facili-
tates the illegal entry, exit, or residence of a foreigner or participates in
preparations for it shall be punished by imprisonment for up to one year
or by a financial penalty"” (paragraph 1). It opens the possibility that “in
minor cases, the sanction may consist of a fine" (paragraph 2) and the
penalty is increased to 5 years if “the perpetrator acts to procure unjust
enrichment for himself or a third party” (paragraph 3).

The use of this article has led to court cases with wide media coverage,
such as that of Pastor Norbert Valley, Anni Lanz, or Lisa Bosia Mi-
rra. Regarding the case of Anni Lanz, on June 30, 2020, the Swiss
Federal Tribunal upheld the conviction against her to pay a fine for
helping an Afghan refugee in a serious family situation. According to
the information platform HumanRights.ch, "“in 2018, Swiss judicial

166. Loi fédérale sur les étrangers et l'intégration, of December 16, 2005.

167.

For more information on this topic, see Amnesty International, “Europe: Punishing compassion: Solida-
rity on trial in Fortress Europe,"” 2020.
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authorities convicted 972 people for violations of Article 116 of the
LEI. Only 32 of them were genuine traffickers or people who took
advantage of the migrants' distress for their own benefit. In addition,
58 sentences were handed down for illegal employment. Thus, almost
900 people were convicted because they acted out of solidarity, com-
passion, family duty, and in the context of a marriage.”'°¢ According
to statistics including information on 2020, more than 90% of the
sentences are given for section 1 (770 cases in 2020) and only 4%
of them for section 3 (30 cases in 2020). It is important to take into
account that, of these cases, more than 70% are accusations against
non-Swiss nationals, who may find themselves in an unfavourable si-
tuation before the courts or as a result of the impact of judicial deci-
sions. These are 70% of cases that remain invisible to the public but
have serious consequences on the life projects of convicted persons
and their families.

It is important to note that until 2008, the Federal Law on the Stay and
Settlement of Foreigners (LSEE) contained a provision according to
which the provision of assistance was not punishable in certain situa-
tions if the motives were honourable (Article 23). This provision disa-
ppeared in 2008, when the LSEE was replaced by the LEtr (Swiss Fe-
deral Law on Foreigners). This law was again replaced by LEI, which
continues to criminalize solidarity, despite attempts from different
left-wing political groups to modify this legislation.

In September 2018, Lisa Mazzone of the Green Group launched an
unsuccessful parliamentary initiative to have the law amended so that
“the person who assists is not punishable if their motives are honou-
rable.” This initiative was taken up in August 2019 by the Groupe de
Saint-Francois, with the aim of including, in Article 116 of the LEI,
a provision that would avoid punishing those who act on humanita-
rian grounds. The initiative was rejected with 102 votes against, 89
votes in favour, and one abstention.

Plateforme d'information HumanRights.ch, “La criminalisation des défenseur-e's des droits humains,"
April 21, 2021.

Office fédéral de la statistique, Confédération Suisse, Adultes: Condamnations pour une infraction au
sens des articles de la loi sur les étrangers et l'intégration (LEI) (2008 - 2020)."
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The steps taken by Hungary to hinder the work of social organisations
either through the "LEX NGO" or the special migration tax have been
analysed in the chapter on administrative obstacles. In addition to
these measures, on June 20, 2018, on World Refugee Day, Hungary's
legislature adopted a bill submitted by the government the previous
month. The legislative package included amendments to the Basic
Law, the Criminal Code, and the Asylum Law, among others. Accor-
ding to the Hungarian Helsinki Committee, these amendments pro-
posed “to use criminal sanctions and prison sentences as weapons
against human rights defenders under the pretext of tightening the
rules against irregular immigration.”

The amendment to the Criminal Code punishes with up to one year
imprisonment the provision of legal assistance to asylum seekers and
third-country nationals who are in Hungary irregularly. The language
of this law seems intentionally vague and does not clearly specify the
actions that can be criminally prosecuted. Considering the array of
attempts to block organisations and individuals seeking to help mi-
grants, this abstract language becomes a “perfect tool in the hands
of the government to intimidate members of civil society, such as the
Hungarian Helsinki Committee.”

In response to this new rule, the European Commission sent on July
19, 2018 a formal letter to Hungary saying that "“the criminalization of
support for asylum and residence applications and the related restrai-
ning measures curtail asylum applicants' rights to communicate with
and be assisted by relevant national, international, and non-govern-
mental organisations,” which represents a violation of European
laws and treaties. The process continued and on July 25, 2019 the
Commission decided to take Hungary back to the CJEU.

Hungarian Helsinki Committee, LexNGO, 2018.

Hungarian Helsinki Committee, "Advocate general: Hungary's criminalisation of assistance to
asylum-seekers violates EU law," February 25, 2021.

European Commission, “Migration and Asylum: Commission takes further steps in infringement proce-
dures against Hungary," July 19, 2018.

European Commission, “Commission takes Hungary to Court for criminalising activities in support of
asylum seekers and opens new infringement for non-provision of food in transit zones," July 25, 2019.

71


https://helsinki.hu/en/lexngo-2018/
https://helsinki.hu/en/advocate-general-hungarys-criminalisation-of-assistance-to-asylum-seekers-violates-eu-law/
https://helsinki.hu/en/advocate-general-hungarys-criminalisation-of-assistance-to-asylum-seekers-violates-eu-law/
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4522
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4522
https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4260
https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4260
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On this issue, Advocate General Rantos of the CJEU asserted in a
non-binding opinion of February 25, 2021 that “by imposing criminal
penalties on organising activities intended to enable persons to initia-
te the international protection procedure who do not fulfil the national
criteria for the grant of that protection, Hungary has failed to fulfil its
obligations under EU law."” At the time of writing this report, the
Tribunal had not yet reached a decision.

"This strengthened protection is needed because the mass immigra-
tion afflicting Europe is continuous, while the Soros network and
the pro-immigration policy of Brussels are creating the threat of at-
tempts to also swamp our country with migrants.”

In the same legislative package, a “seventh amendment” to the Cons-
titution was adopted, ensuring that the State authorities “shall protect
the constitutional image and Christian culture of Hungary,” and sti-
pulating that “no foreign population shall settle in Hungary."

This type of laws, framed in a xenophobic and racist campaign against
the migrant population and those who defend their rights, consolidate
the establishment of a hostile environment, which, far from fighting
against criminal networks of human traffickers, assimilates the arrival
of migrants fleeing a dramatic situation to an ‘invasion.’

Court of Justice of the European Union, "Advocate General's Opinion in Case C-821/19," February 25,
2021.

George Soros is the founder and chair of the Open Society Foundations, a grantmaking network.
Cabinet Office of the Prime Minister, “'Stop Soros' and amendment to the Fundamental Law assert the
will of the Hungarian people,” June 20, 2018.

Hungarian Helsinki Committee, Seventh amendment of the Basic Law of Hungary - Unofficial transla-
tion, May 2018.



https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-02/cp210027en.pdf
https://2015-2019.kormany.hu/en/cabinet-office-of-the-prime-minister/news/stop-soros-and-amendment-to-the-fundamental-law-assert-the-will-of-the-hungarian-people
https://2015-2019.kormany.hu/en/cabinet-office-of-the-prime-minister/news/stop-soros-and-amendment-to-the-fundamental-law-assert-the-will-of-the-hungarian-people
https://helsinki.hu/wp-content/uploads/T332-Constitution-Amendment-29-May-2018-ENG.pdf
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In France, aiding the irregular entry or stay of foreigners has been
considered a criminal offence since 1938 under Article 4 of the Exe-
cutive Order on the Aliens Police. This article has been taken up ver-
batim in the Ordinance of November 2, 1945 on the conditions of
entry and residence of foreigners in France in Article 21; as well as in
2005 by Article 1622-1 of the Code for Entry and Residence of Foreig-
ners and Right of Asylum (CESEDA), which stipulates:

"Any person who, by direct or indirect assistance, facilitates or at-
tempts to facilitate the irregular entry, movement, or residence of a
foreigner in France shall be punished by five years' imprisonment and
a fine of €30,000."

Different amendments, such as one in December 2012, have been
adding grounds for criminal exception. Thus, as currently stated in
Article L622-4 of the CESEDA, no one should be criminally prosecu-
ted "when the allegations did not give rise to any direct or indirect
consideration and consisted in the provision of legal advice or food,
accommodation or medical care intended to ensure decent and digni-
fied living conditions for the foreigner, or any other assistance aimed
at preserving their dignity or physical integrity."” In any case, these
exceptions are clearly only related to “aid for irregular residence” and
do not mention “aid for entry or movement."”

Despite this, there are numerous cases that show that judicial perse-
cution against those who defend the rights of migrants or show so-
lidarity with them is a reality in France: examples are the cases

Based on information from the Groupe d'information et de soutien des immigrés (GISTI), the Vie-Publi-
que dossier “Du délit de solidarité au principe de fraternité : lois et controverses” and legislative archives.
Ordonnance n°45-2658 du 2 novembre 1945 “Relative a l'entree et au sejour des etrangers en france et

portant creation de 1'office national d'immigration."”
Art. 1.622-1 as adopted in 2005
Art. 1622-4 amended by LOI n°2012-1560 of December 31, 2012

Amnesty International, "Europe: Punishing compassion: Solidarity on trial in Fortress Europe,” 2020.
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https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000000699737
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000000699737
https://www.legifrance.gouv.fr/codes/id/LEGIARTI000006335286/2005-03-01/
https://www.legifrance.gouv.fr/codes/id/LEGIARTI000026911210/2013-01-02
https://www.amnesty.org/en/download/EUR0118282020ENGLISH.PDF
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of Cédric Herrou Pierre Alain-Mannoni'®>, Martine Landry'“°,
and Pierre Mumber'®/, which were largely reported in the media.
All of them were prosecuted and charged with facilitating the entry
and movement of persons in an irregular situation. Although most of
the trials ended with the acquittal of the defendants, the impact has
been high in terms of emotional toll, time spent on defence, energy,
and economic resources. It is also important to highlight the deterrent
effect both for them and for all other persons who could carry out res-
cue operations of migrants in an irregular administrative situation.

The natural border between Italy and France—the Alps—re-
presents a life-threatening obstacle for migrants who decide
to cross it. Lack of knowledge of the mountains, lack of ade-
quate equipment, extreme temperatures, and snow represent
serious dangers for migrants. In response to this, citizens have
organised what is known in French as "“les maraudes"”, that is
to say groups of people, rescuers, and mountain guides who
go into the mountains to assist migrants in difficulty, blocked
by snow, and even in a state of hypothermia. This rescue work,
comparable to search and rescue missions at sea, has been
criminalized by the French State and its security forces.

The French institution for the protection of human rights, the National
Consultative Committee on Human Rights (CNCDH), repeatedly as-
ked the French legislature in 2018 to amend Article L622-1 to make it
punish only “facilitating unauthorized entry, movement, or residence

On March 31, 2021, the Court of Cassation definitively confirmed his acquittal. For more information,
see the urgent appeals made by the Observatory (OMCT-FIDH) FRA 001/ 0817 / OBS 092, FRA 001/
0817 / OBS 092.3 and the statement “France: Cédric Herrou, enfin la relaxe définitive!”, April 1, 2021.
In October 2020, he was acquitted of all charges by the Lyon Court of Appeal, but in March 2021, the
public prosecutor decided to continue the criminal prosecution against him. For more information, see
the urgent appeals made by the Observatory (OMCT-FIDH) FRA 002 /0917 / OBS 097 y FRA 002 / 0917
/ OBS 097.1.

In July 2020, she was finally acquitted.

For more information on the judicial harassment against “the Briancon 7," see the urgent appeals made
by the Observatory (OMCT-FIDH) FRA 001 /0518 / OBS 077; FRA 001/0518/OBS 077.1 y FRA 001/
0518/ OBS 077.2..



https://mail.google.com/mail/u/0/?fs=1&tf=cm&source=mailto&to=https://www.fidh.org/fr/themes/defenseurs-des-droits-humains/france-cedric-herrou-enfin-la-relaxe-definitive
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for profit.” 1% The legislature decided not to listen to the CNCDH and
continued to broaden the exceptions to criminal liability, leaving the
door open to the criminalization of solidarity or defence of migrants’
rights.

Despite a decision of the Constitutional Council which, based on the
principle of fraternity, refuses to condemn the hosting of migrants in
transit out of solidarity, the latest version of the law, amended in 2018,
ensures that criminal proceedings may not be opened "for assisting
the unauthorized movement or residence of a foreigner” [i.e., “circu-
lation" was added but not “entry”] “when the allegation did not give
rise to any direct or indirect compensation and consisted in the provi-
sion of legal, linguistic, or social advice or support, or any other assis-
tance provided for exclusively humanitarian purposes.” By including
the word "exclusively,” the text allows to criminalize any action since,
in addition to the "humanitarian" aspect, it can be concluded that it is
also a social or political militant action.

The CNCDH stresses that “the commitment of those who provide aid
and support to migrants is legitimate in terms of the protection of fun-
damental rights” and “condemns the obstacles placed in the way of
solidarity actions by civil society, whose sole objective is to make up
for the shortcomings of the State.” Therefore, in its second recommen-
dation in 2017, it “calls on public authorities to stop using accessory
offenses unrelated to the offenses of Article L622-1 of the CESEDA, or
to immigration (criminal offenses of “contempt, insult, and defama-
tion,” “rebellion or violence against an officer of the authority,” the
criminal offence of “obstructing the movement of an aircraft,” hygiene
or safety regulations applicable to premises; etc.) to intimidate and
sometimes prosecute those showing solidarity. The use of these pro-
cedures must be stopped.”

Commission Nationale Consultative des Droits de 'Homme (CNCDH),"Mettre fin au délit de solidari-
té.," May 18, 2017; CNCDH "Avis sur le projet de loi ‘pour une immigration maitrisée et un droit d'asile
effectif,” May 2, 2018

CNCDH "Mettre fin au délit de solidarité,” May 18, 2017



https://www.cncdh.fr/sites/default/files/170518_avis_delit_de_solidarite.pdf
https://www.cncdh.fr/sites/default/files/170518_avis_delit_de_solidarite.pdf
https://www.cncdh.fr/sites/default/files/180502_avis_pjl_asile_et_immigration.pdf
https://www.cncdh.fr/sites/default/files/180502_avis_pjl_asile_et_immigration.pdf
https://www.cncdh.fr/sites/default/files/170518_avis_delit_de_solidarite.pdf
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Voices from the Field: Personal Stories of Migrants' Right
Defenders

"It is clear that they want to silence us, the strategy of the European
States is to silence us so that they can continue to let people die, or kill
people, people who are only looking for a better future. We will not be
silenced.”

As a result of her work as a researcher specializing in migration phe-
nomena, with a special focus on women and children and expertise
on human trafficking, Helena Maleno and other colleagues created
the organisation Caminando Fronteras to accompany migrant com-
munities on the western border of Europe and Africa in their proces-
ses of demanding their rights. In 2007, the first distress call came
from a sinking skiff in the Mediterranean Sea. Helena Maleno then
called the Spanish Maritime Safety and Rescue Society to report the
situation. Since then, Helena Maleno and her team have alerted the
Spanish, Moroccan, and Algerian maritime rescue services to every
distress call from sinking boats.'”? The relationship with the maritime
rescue teams was always positive and, most importantly, it saved lives.
However, since Caminando Fronteras began operating, low-intensity
violence against Helena Maleno and the rest of the members, inclu-
ding insults on social networks, began too. At the time, Helena Mal-
eno did not consider this harassment as a form of persecution against
her.

Based on an interview with Helena Maleno, June 2021. This case has also been documented by the Ob-
servatory (OMCT-FIDH) since the threats began in 2017, during the criminalization until the deportation
from Morocco. See https://www.omct.org/es/recursos/llamamientos-urgentes/actos-difamatorios-y-ame-
nazas-de-muerte-contra-la-defensora-de-los-derechos-de-las-personas-migrantes-helena-maleno-gar-
2%C3%B3n
https://www.omct.org/en/resources/statements/the-spanish-state-must-urgently-uphold-helena-male-
nos-and-caminando-fronteras-right-to-defend-human-rights.

Access areas from Morocco, Algeria, Mauritania, and Senegal to Spain.

Since the countries that share rescue waters (the so-called SAR zones) have the obligation to coordinate
and share information for those States to ensure the right to life at sea.



https://www.omct.org/es/recursos/llamamientos-urgentes/actos-difamatorios-y-amenazas-de-muerte-contra-la-defensora-de-los-derechos-de-las-personas-migrantes-helena-maleno-garz%C3%B3n
https://www.omct.org/es/recursos/llamamientos-urgentes/actos-difamatorios-y-amenazas-de-muerte-contra-la-defensora-de-los-derechos-de-las-personas-migrantes-helena-maleno-garz%C3%B3n
https://www.omct.org/es/recursos/llamamientos-urgentes/actos-difamatorios-y-amenazas-de-muerte-contra-la-defensora-de-los-derechos-de-las-personas-migrantes-helena-maleno-garz%C3%B3n
https://www.omct.org/en/resources/statements/the-spanish-state-must-urgently-uphold-helena-malenos-and-caminando-fronteras-right-to-defend-human-rights
https://www.omct.org/en/resources/statements/the-spanish-state-must-urgently-uphold-helena-malenos-and-caminando-fronteras-right-to-defend-human-rights
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However, in 2014, the so-called "“Tarajal massacre” changed
everything. On February 6 of that year, a group of approximately 300
people attempted to swim across the breakwater separating the beach
of Ceuta, a Spanish autonomous city located in the north of the Afri-
can continent, from Morocco. Of these, 200 reached the sea and the
rest were blocked on land by Moroccan guards.

Although the Spanish authorities denied it at all times and the case is
still in court, the testimonies gathered by Caminando Fronteras assure
that once the migrants jumped into the water, the Moroccan guards
stopped intervening. However, the Spanish Civil Guard fired directly
at the floats of the group of migrants, hitting vital parts of their bodies,
such as their heads, and used their guns to prevent the migrants from
clinging to the rocks in the Spanish territory. The result of the poli-
ce action was at least 14 dead, numerous wounded, and immediate
push-backs to Morocco.

Caminando Fronteras published an extensive report on the facts.
From that moment on, the harassment on social networks and the hos-
tile environment against Helena Maleno and her work'”> increased
exponentially. In 2014, Helena Maleno was the victim of an assassina-
tion attempt in Morocco, as Moroccan police remained passive. In the
summer of 2017, a social media campaign orchestrated by the Spanish
far right and some police officers threatened the life of Helena Male-
no, who received photos of guns, bullets, and raped women's bodies.

In November 2017, proceedings were initiated against her in Morocco
for alleged "human trafficking."” After several inquiries, Helena Mal-
eno discovered the origin of this criminalization: the Spanish High
Court had initiated proceedings against her following several police
reports. The proceedings were closed by the prosecution in 2016 as
there was no evidence of a criminal offence. However, Helena Mal-
eno discovered that since 2012 the Spanish police had been investi-
gating her as a trafficker and that, in 2017, before the closure of the

“Push-backs are a set of state measures by which refugees and migrants are forced back over a border
— generally immediately after they crossed it — without consideration of their individual circumstances
and without any possibility to apply for asylum or to put forward arguments against the measures taken.
Push-backs violate — among other laws — the prohibition of collective expulsions stipulated in the Euro-
pean Convention on Human Rights.” ECCHR-glossary.

Walking Borders, “Report of analysis of facts and collection of testimonies of the tragedy that took place
on February 6, 2014 in the border area of Ceuta". March 13, 2014.

As an example of this environment see urgent action from the Observatory ESP 001 /0817 / OBS 091, 25
de agosto de 2017, August 25, 2017.
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procedure in Spain, four Spanish police reports from the Central Unit
of Illegal Immigration Networks and Documentary Falsifications and
from Frontex had been sent to Morocco, pressuring the Moroccan au-
thorities to open a case against her.

The documentation sent to the Moroccan authorities denotes an evi-
dent will to delegitimize Helena Maleno as a human rights defender
and as a woman, as well as to affect her personal and love life. On the
first pages there was a list of people with whom Helena Maleno alle-
gedly had an emotional or sexual relationship, both men and women,
although she did not even know some of them.

Learning this information had a major emotional impact on Helena
Maleno. “"When I saw this, I broke down," she said in an interview
for this report, "It was the first thing the judge was going to see. The
ultimate objective of these documents seemed to be to present me as
a ‘'whore and a lesbian' to a judge in a country where prostitution and
homosexuality are punishable.” By reading the file, she also discove-
red that her phones had been tapped and that, in addition, Frontex, as
part of Operation ‘Indalo,’ interrogated and asked for information
about her from migrants arriving in Spanish territory.

In the files sent to Morocco, the Spanish police asked to apply the
maximum penalty against Helena Maleno, i.e., life imprisonment ac-
cording to Morocco's national legislation. However, the Spanish do-
cumentation recognised that Helena Maleno was not profiting from
her activities as a "“trafficker,” so a conviction in her case would have
meant sending a clear message to all those who defend rights at Eu-
ropean borders. “Spain tried to pressure the Moroccan authorities to
arrest me and sentence me to life imprisonment. Fortunately, having
achieved major mobilization of support, having had an honest judge
and—evidently—there being absolutely nothing in the dossier of the
Spanish police that was a crime, caused the Moroccan justice system
to end up completely acquitting me in March 2019."

Despite the acquittal, the defender has continued to face various for-
ms of harassment, including the denial of her residence permit in Mo-

Ministry of Defense of the Government of Spain: “The main objective of ‘Indalo’ is to control irregular
immigration flows and fight cross-border crime (piracy, illicit drug trafficking, illicit arms trafficking,
illegal fishing, etc.) taking place on the coasts and external borders of the southern Iberian Peninsula,
through the coordinated use of air and naval means."



https://emad.defensa.gob.es/prensa/noticias/2020/06/listado/200611-firma-protocolo-Indalo.html

rocco, where she had been living with her family for more than 15
years. This led to her violent deportation from Morocco on January 23,
2021, when she was returning home to Tangier after a trip to Spain.
"They did not explain anything to me, I didn't know where my things
were, they would not let me take my medication, I could not talk to

my daughter. It was terrible,” says Helena Maleno. “The most diffi-
cult part was the forced separation from my 14-year-old daughter for
32 days, living every day in fear that something would happen to her,
until we managed to get her out of Morocco with diplomatic support

from the Spanish State.”

Since March 2020, Helena Maleno has documented at least 34 attac-
ks against her, including threats, police alerts and raids on her home.
Unknown individuals entered her home three times while no one was
inside. They drugged her dog and cat and took documents, including
her daughter's school activities and schedules. To Helena, this enti-
re process has involved serious physical and psychological suffering,
which she does not hesitate to describe as torture. “The continued
attacks, the terror they have set out to cause to my life and that of
my family. Knowing that they could enter my house whenever they
wanted, that they had kept me under police surveillance with no ju-
dicial control for years. My daughter could not go to school alone.
Since 2017, my life has changed completely. The therapists who have
accompanied us during this time say that we have symptoms that are
typical of torture victims."

However, Helena Maleno values the lessons regarding collective pro-
tection that she and her team have learned as a result of the perse-
cution against them. “The most important thing about my case is the
judicial precedent it sets and how we managed to get to the court deci-
sion of acquittal in Morocco by putting together a collective protection
process with my close network, as well as with other organisations and
the migrant community... This case can serve to explain the need for

collective protection for those of us who defend rights at the border.”
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Father Mussie Zerai decided to flee Eritrea when he was just 14 years
old. He went to Italy, where he applied for asylum and obtained refu-
gee status and a residence permit.

Since the late 1990s, in Italy, he has been involved in supporting refu-
gees in various areas, translating or accompanying them to the offices
of State institutions to carry out official procedures.

In 2003, Father Mussie Zerai gave his telephone number to a jour-
nalist who required an interpreter in order to investigate conditions
at a detention centre in Libya. Shocked by what he heard, he began
to be in contact with migrants at these detention centres and to re-
port the subhuman conditions in which they were held, which reached
the threshold of torture. As in the case of Helena Maleno, his phone
number began to circulate naturally among migrants in Libya. In May
2003, Father Mussie Zerai received the first of many distress calls
from a boat and proceeded to call the Italian Coast Guard to report
the situation.

Father Mussie Zerai's work in the defence of migrants' rights has cau-
sed him to face harassment on social media and in the press. In 2013,
a far-right group filed a criminal complaint against him, but eventua-
Ily decided to drop the case.

In 2015, Father Mussie Zerai was nominated for the Nobel Peace Pri-
ze for his contribution to saving the lives of migrants in distress in the
Mediterranean Sea. This did not prevent, however, a process of crimi-
nalization against him, precisely because of his work in the defence
of migrant rights.

In August 2017, he was informed of an investigation against him that
had been pending since November 2016 in court. The Trapani Pu-
blic Ministry in Sicily accused him of being in contact with human
traffickers and assisting them in the entry of migrants into Europe.
Throughout the judicial process, Father Mussie Zerai learned that all

197. Based on an interview with Fr. Mussie Zerai.
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of his communications were being monitored, including those with
his lawyer, with various elected politicians whom he informed of the
situation, with the media and with members of the Catholic Church.
His file is approximately 30,000 pages long.

At the time of publication, the Italian Public Ministry had requested
his acquittal. The Court of Trapani had not yet handed down the final
verdict.

In Italy, judicial authorities cast doubts on the work of NGOs. For
example, Carmelo Zuccaro, the Public Minister of Catania, in Sicily,
stated that “together with Frontex and the navy, we are trying to mo-
nitor all these NGOs that have shown that they have great financial
resources."” These comments create a cloud of doubt that justifies
these judicial processes in the eyes of the public.

This has had a significant impact on Father Mussie Zerai and other
human rights defenders, even though most of the judicial proceedings
end in acquittal. In his case, the publicity that Father Mussie has ex-
perienced has been accompanied by threats and physical attacks in
both Italy and Switzerland. In addition, he lives in a permanent state
of alert not only for himself but also for his family. Likewise, the fact
that he has become a public figure has led the ecclesiastical hierarchy
to refrain from appointing him to positions that involve public exposu-
re in order to avoid being harmed by the controversy surrounding him.
"By trying to attack me legally, they wanted to set an example and
thus scare others, to prevent them from deciding to support migrants
in vulnerable situations,” he says.

On European migration policy, Father Mussie commented in an inter-
view with SwissInfo: “The starting point is wrong: they are discussing
how to close the doors and not how to protect people who are fleeing
their countries.” He is therefore calling for long-term solutions
in both countries of origin and destination and to pave legal access
pathways to save lives and fight against criminal human trafficking
networks.

The Intercept, “Friends of the traffickers — Italy's Anti-Mafia Directorate and the 'Dirty Campaign' to
criminalize migration,” April 30, 2021
SwissInfo, “Migrants are not adventurers or tourists,” April 28, 2015.
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"I am calling on citizens to wake up and open their eyes: do not be-
lieve everything they are saying. Only 1% of refugees are trying to
reach Europe, the rest are in other countries. Citizens must rise up
to demand justice and shout ‘do not do this in my name,'" concluded
Father Mussie Zerai in the interview conducted for this report.

The Slovenian Legal-Information Centre (PIC) provides professional
legal support to individuals, vulnerable groups and non-governmen-
tal organisations to exercise and protect their rights and strengthen
their position in society. In relation to migrants, refugees and asylum
seekers, the PIC provides legal advice and information on the mana-
gement of their status, protection and access to social, economic and
other rights. They are also monitoring the situation in Slovenia and in
the border areas, including the analysis of immediate refoulements.

In Slovenia, migration only began to be depicted as problematic by
politicians in 2015. Although the country is currently one of the stages
on the long journey of migrants to Northern Europe and not the final
destination, far-right parties have created a toxic environment and ne-
gative rhetoric around migrants.

In July 2018, the PIC produced a report on the implementation of re-
turn procedures and the principle of non-refoulement in the country
following a field visit in Bosnia and Herzegovina, which documented
immediate refoulements from Slovenia. Following the presentation
of the report, Katarina Bervar Sternad, the director of the PIC was
accused of human trafficking and a public defamation campaign was
launched against the NGO, seeking to harm its public image.

One of the cases against director Katarina Bervar Sternad was brou-
ght by the police in the south-eastern part of Slovenia in 2018. The
accusation centred on the PIC putting pressure on and threatening

Based on an interview with Katarina Bervar Sternad, Director of the Pravno-informacijski center nevlad-
nih organisacij - PIC Slovenian Legal-Informational Center for NGOs, Slovenia.
Legal-informational centre for NGOs —PIC Amnesty International, “Report on findings and observations

on the implementation of return procedures in accordance with the principle of non-refoulement,” July
2018.


http://pic.si/wp-content/uploads/2018/07/1.-REPORT-ON-FINDINGS-AND-OBSERVATIONS-ON-THE-IMPLEMENTATION-OF-RETURN-PROCEDURES-IN-ACCORDANCE-WITH-THE-PRINCIPLE-OF-NON-1.pdf
http://pic.si/wp-content/uploads/2018/07/1.-REPORT-ON-FINDINGS-AND-OBSERVATIONS-ON-THE-IMPLEMENTATION-OF-RETURN-PROCEDURES-IN-ACCORDANCE-WITH-THE-PRINCIPLE-OF-NON-1.pdf
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the police. However, the PIC's job is to inform migrants who want to
apply for asylum in the country about the location of the nearest police
station and the procedure for the application. Similarly, the PIC calls
the police station to inform where the migrants are located, their in-
tention to seek asylum and the support provided by the PIC. This is a
regular job in a human rights organisation, which also seeks channels
for dialog with the police. The lawsuit was dismissed by the Prosecu-
tor's Office in 2019 due to a lack of criminal elements.

In May 2019, a second trial was brought against Katarina Bervar
Sternad, following allegations of human trafficking by a member of
the Slovenian parliament, Zmago Jelinc¢ic, of the Slovenian Na-
tionalist Party. The proof that Katarina Bervar Sternad was involved
in trafficking networks was her participation in a television program-
me where she spoke of the entry of migrants in Slovenia. After being
questioned by the police, the case was closed due to a lack of criminal
elements.

Slovenian law punishes, with fines of between 100,000 and 240,000
Slovenian tolars (between €500 and €1,000), "persons who allow or
assist or who attempt to allow or assist aliens to enter, transit or resi-
de in the territory of the Republic of Slovenia” without respecting
legal pathways.

While the proceedings against Katarine Bervar Sternad were even-
tually dismissed without charges, the impact on her family, her or-
ganisation, and herself has been tough and lingers on. “My image
and that of the organisation have been affected. The entire process
is very wearying, I have received threats through phone messages.
You spend a lot of time defending yourself, it is a constant pressure
that impacts even your personal life, and I think there is also a strong
gender bias. I don't think the harassment would have been the same
with a man. On the other hand, they are trying to send a message to
other organisations; if they can attack the PIC (Slovenian Legal-Infor-
mational Centre), one of the largest organisations in Slovenia, what
can happen to smaller ones, with fewer resources and less support?”

Slovenian MP Zmago Jelin¢i¢ was expelled from the Council of Europe in June 2018 for life for his invol-
vement in corrupt activities with Azerbaijan.
Ministry of the Interior of Slovenia, ALIENS ACT" Art. 99/2005
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In Belgium, numerous social movements have organised themsel-
ves—especially since 2015—to help migrants, mostly on their way to
England, who find themselves in a vulnerable situation, without food
and sleeping outdoors. This is how the Plateforme Citoyenne de Sou-
tien aux Réfugiés (the Platform) was born in 2015 as a meeting place
for individual and collective initiatives concerned with migration is-
sues. In this context, different people opened their doors to migrants
to offer them a roof over their heads and a place to rest. On October
20, 2017, four of these individuals along with eight migrants were de-
tained on suspicion of human trafficking.

These arrests are part of an increasingly repressive policy against mi-
grants. In 2015, the Secretary of State stigmatized migrants who
were in Belgium irregularly, referring to them as a “threat to national
security,” asserting that "a firm response is needed to those who take
advantage of our hospitality"” and comparing them to “criminals” and
“thieves."

This is the context in which police aggressively raided the homes of
four caring Brussels residents hosting migrants who had been living
on the street.

Walid,”"> who had hosted Mahmoud after a chance meeting in a café
in Schaerbeek, said that the police entered his home, messed up all
his belongings, pushed him onto the bed, handcuffed him, and took
him to the police station in Dendermonde city, accusing him of human
trafficking.

Zakia watched in disbelief as the police entered her living room at five
in the morning and took her to the police station. The agents spoke
Dutch and were accompanied by an Arabic-speaking translator, even
though Zakia speaks French. Zakia supported the work of the Plat-
form in Maximilien Park in Brussels, where they organised the distri-
bution of food and homes of caring citizens to host migrants.

Myriam had taken in Hassan in 2015, after the destruction of what
was known as the ‘Calais Jungle' in France.”?Y/ As in the cases of Wa-

Chambre des Représentants de Belgique, « Note de Politique Générale - Asile et Migration » November
3,2015.

In the absence of any specific mention to the contrary, the testimonies of hosting individuals as well as
the migrants are taken from the book “Welcome" published in 2021 by Antidote Publishers.

A commune in Brussels, Belgium.

The temporary camp located near the French city of Calais where hundreds of migrants were living.



https://www.lachambre.be/doc/flwb/pdf/54/1428/54k1428019.pdf
http://www.antidote-publishers.be/
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lid and Zakia, a group of Dutch-speaking police officers burst into her
home at 5 am and took her into custody at the Dendermonde police
station.

Anouk gave Moha, a migrant she met in Maximilien Park, a place
to stay. That night, seven armed police officers wearing bulletproof
vests broke into her home and took her to the Dendermonde police
station.”"® Along with all of them, eight migrants were arrested that
night.

The four hosts were charged with human trafficking for hosting un-
documented migrants and faced a complicated four-year judicial pro-
cess that landed two of them in prison. In November 2018, the first
hearings took place where the public prosecutor in charge of the trial
requested the acquittal of the hosts Walid and Anouk and a suspen-
ded sentence for Zakia and Miriam. In the case of the eight migrants
arrested, sentences ranging from one year to 40 months in prison were
requested.

A month later, in December 2018, the court's first judgment arrived.
The four hosts were acquitted. Seven of the detained migrants were
sentenced to fines and suspended prison sentences, having served
time in prison while on pre-trial detention. For the eighth migrant—
absent from the trial—the conviction is final. However, in January
2019, the Public Ministry decided to appeal the decision and new hea-
rings were held in March 2021. Finally, on May 26, 2021, a new sen-
tence marks the end of this lengthy process and confirms the acquittal
with an important message: sheltering people in need is not a crime.

However, throughout the judicial proceedings, a racist and discri-
minatory bias was observed in the judicial treatment of the indivi-
duals involved based on their origin and nationality. Thus, Anouk and
Myriam, both Belgian nationals, did not go to jail. On the other hand,
Zakia, a Belgian-Moroccan national, spent two months in custody,
and Walid, a Tunisian national who has been a regular resident of
Belgium since 2001, spent more than eight months in prison. This had
a devastating impact on his life. Walid lost his apartment and furni-
ture. In addition, after his release from prison, he became physically
and psychologically ill, suffering from nightmares and depression for
months. Likewise, the economic cost of the long judicial process

RTBE "Perquisitionnés apres avoir accueilli des migrants: ‘Je suis suspectée de trafic d'étres humains,""”
January 24, 2018.
VICE "Avec quatre personnes en proces pour avoir hébergé des migrant-es” May 19, 2021.
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was so high that he had to resort to micro-patronage and citizen su-
pport to be able to cover the expenses for his representation and de-
fence.

The May 2021 ruling was also a victory for the convicted migrants
and their representatives. The punishments to which they had been
sentenced by the lower court were reduced despite the appeal of the
Public Ministry that requested up to five years in prison. They were
sentenced to suspended prison terms ranging from one year to 20
months. However, it is important to recall that they had already spent
13 months in pre-trial detention. Finally, the judgment considered
each of the migrants accused of human trafficking as "victims."

On September 25, 2021, Valentina Chupik“!'', was arbitrarily detai-
ned by the Russian border police at the Sheremetyevo International
Airport, in Moscow, upon returning from a trip to Armenia. She is a
migrants’ rights defender and the head of the human rights organisa-
tion "Tong Jahoni', a centre providing free legal assistance to migrant
in Russia. Valentina Chupik fled her country of origin, Uzbekistan,
following the massacre in the city of Andijan on May 13, 2005, and the
acts of torture the security services of Uzbekistan perpetrated against
her. She has resided in Russia since then, where she was granted a
refugee status in 2008.

The authorities seized her documents and informed her that she was
banned from entering Russia for 30 years (until 2051) and that her
refugee status had been cancelled on September 17, 2021 based on
Article 9, subparagraph 2 of the Law On Refugees of Russia (“submis-
sion of false information or forged documents for obtaining refugee
status").

According to the defender, police officers at the airport told Valentina

Chupik that her refugee status had been removed due to her "bad be-
haviour"”, as she had denounced cases of corruption within the Minis-

Excerpt of the judgment published on Myriam Berghe's on Myriam Berghe's Facebook account.

. Observatory for the Protection of Human Rights Defenders (OMCT-FIDH), Urgent Appeal RUS 005 /

0921 / OBS 098CYP 002 / 1220 / OBS 142, September 27, 2021.



try of Internal Affairs of the Russian Federation and lodged numerous
complaints. Moreover, Valentina Chupik reported that police officers
have threatened her life, stating that “she could be taken away and
killed at any time".

Valentina was detained at the deportation centre of Sheremetyevo air-
port for several days, without ventilation, natural light and windows.
During this time, she was not provided with a towel and soap and was
denied access to her lawyers.

The ECtHR granted her interim measures under Rule 39 and stopped
her deportation to Uzbekistan where she faced serious risk of torture
and other ill-treatment. She has had to leave Russia but is currently
safe.

Criminal law is a last resort, i.e., it can only be used by the State
in very serious situations, when other legal orders have proved to
be insufficient. Therefore, criminal prosecution should not be used
to criminalize those who defend the human rights of migrants on a
non-profit basis, whether out of solidarity or conviction. Much less
should it be used to criminalize migrants, since migration is not a cri-
me and those who migrate and those who support them are protected
by international human rights law.

Unfortunately, as we have seen in this chapter, the state response in
European countries does not usually adopt a rights-based approach,
where the defence and protection of the rights of individuals as hu-
man beings is the focus of all action, but rather a criminal and secu-
rity-based approach, which leads to the excessive use of criminal law
against migrants and those who show them solidarity.
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CONCLUSIONS AND
RECOMMENDATIONS




“Defenders of people on the move also face a number
of obstacles: the difficulty of accessing people on the
move and thelocations where human rights violations
are committed against them; the criminalization and
stigmatization of their work and of people on the
move; and the increasing involvement of non-state
actors in violations committed against people on the
move.”

With these words, Michel Forst, the UN Advocate on the situation of
Human Rights Defenders at the time, showed his concern in 2018 for
those who defend the rights of people on the move. This report confirms
that the situation in Europe has not improved since then.

People who migrate to Europe in an irregular manner or lacking econo-
mic resources continue to face systematic and persistent human rights
violations throughout their migratory journey. Those who defend their
rights face numerous obstacles from the authorities of European coun-
tries.

The trigger for this situation is the criminal approach to migration,
which, in a context where racism toward the “other"” remains embed-
ded in societies, leads to the arrival of people on the move being seen
as a national security problem and even as an “invasion.” This narra-
tive creates a toxic environment that surrounds all activities related to
support, relief, solidarity, and the defence of the rights of people on the

. Special Advocate on the situation of human rights defenders, ‘Report to the 37th session of the Human

Rights Council,’ (para’, (paragraph 50), January 16, 2018.
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move. It also has a significant impact on the daily lives of migrants and
the people who support them. The testimonies in this report tell of ca-
ses of threats and harassment on social media or on their own phones,
and many defenders of migrants' rights are under pressure from their
neighbourhood.

This environment goes against the values of European countries that
advocate solidarity, tolerance, freedom, equality, and respect. Unfor-
tunately, European governments and institutions are no strangers to
these narratives, which they promote, in some cases directly through
public policies and speeches, or indirectly, by failing to take action and
not enforcing tough measures with a human rights approach to tackle
the toxic environment.

In addition to not counteracting stigmatizing discourses, many Euro-
pean States have implemented laws that, under the pretext of protec-
ting the security and safety of citizens or controlling corruption and
money laundering, hinder the work of human rights organisations. In
fact, there are many laws that make it difficult to access funds, or that
impose so many formal requirements that they end up leading to the
dissolution of organisations or the blocking of their activities.

Finally, human rights defenders who have provided various types of
assistance to migrants for humanitarian purposes are criminalized in
Europe. Accusations against defenders can range from “human traffic-
king," "facilitating irregular entry" or the simple fact of having housed
or fed a migrant who was on the street. Although most cases result in
acquittals, the damage caused individually to the defender and collec-
tively to the solidarity movement remains over time.

Faced with the systematic actions against people and organisations that
defend human rights or show solidarity to people on the move, the Ob-
servatory for the Protection of Human Rights Defenders recommends:



Regarding the creation of a positive environment for
those defending the human rights of migrants: chan-
ging the approach to migration and removing adminis-
trative obstacles to the work of civil society so that the-
re are guarantees for the right to defend human rights

Change the migratory and criminal approach through which the si-
tuation of people on the move is analysed and replace it with a human
rights approach based on respect for and protection of people, regard-
less of their status, including the following measures in particular:

Encourage and promote legal migration channels and safe ac-
cess routes in order to counteract human trafficking and prevent
people from dying while trying to enter Europe using unsafe rou-
tes, forcing them to resort to criminal networks of traffickers.

Abandon the logic of outsourcing border control as it results in
dissociating countries from their international human rights res-
ponsibilities, including the right to asylum, while delegating this
responsibility. Furthermore, it outsources the responsibility of
management to countries with poor human rights records and
which do not offer sufficient guarantees of respect for human ri-
ghts nor have a functioning asylum system in place to provide
international protection to those who are entitled to it.

Adopt a gender and intersectional approach to understand the
particular needs of each migrant based on gender, ethnicity, age
group, origin, etc.

Ensure the public resources required for States to develop search
and rescue operations along the routes taken by people on the
move by land, sea, and air. In the case of the sea, ensure that pri-
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vate search and rescue vessels can access safe harbours quickly
and are not blocked for no compelling reason.

Ensure that all allegations of immediate refoulements are inves-
tigated.

Holistically implement the general policy recommendations develo-
ped by the European Commission against Racism and Intolerance
(ECRI) and in particular:

Adopt the necessary measures to ensure that national criminal,
civil and administrative law expressly and specifically combats
racism, xenophobia, anti-Semitism, and intolerance.

Penalize the following acts when committed with intent to:
- public incitement to violence, hatred, or discrimination,
- public insults and defamation, or

- threats against a person or category of persons because of
their race, colour, language, religion, nationality, national or
ethnic origin;

- the expression in public, with a racist objective, of an ideo-
logy that claims superiority or that disparages or denigrates
a category of persons on the grounds of race, colour, langua-
ge, religion, nationality, national or ethnic origin;

- the denial, trivialization, justification or approval in public,
with a racist objective, of crimes of genocide, crimes against
humanity or war crimes;

- public disclosure or distribution or production or storage for
the purpose of publicly disseminating or distributing, for a
racist purpose, written, graphic or other material containing
statements of the types described in paragraphs a), b), c), d)
and e);

- the creation or leadership of a group that promotes racism;
the support given to such a group; and the participation in
its activities for the purpose of contributing to the offenses
referred to in subparagraphs a), b), c), d), e) and {);

213. European Commission against Racism and Intolerance (ECRI), General Policy Recommendations (GPR
addressed to the governments of all Member States.
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- racial discrimination in the individual exercise of a public
occupation.

Conduct awareness campaigns with positive messages about the mi-
grant population that take into account that migrants are subjects
with agency and life stories beyond their migratory transit.

Publicly recognise through awareness campaigns the role that civil
society plays in defending and promoting human rights and the rule
of law, particularly its role in the defence of migrants.

Refrain from using existing standards in other areas (e.g., the fight
against the Covid pandemic or the fight against terrorism) to hinder
the work of organisations that defend the human rights of migrants.

Develop guidelines on freedom of association and assembly at the
European level and develop a European Commission strategy with a
set of measures for the protection of civic space.

Develop an internal EU human rights strategy with key commitments
to protect and promote the work of human rights defenders and jour-
nalists in the EU, as well as third country human rights defenders
residing in the EU, including guidelines - developed in consultation
with the organisations themselves and the European Union Agency
for Fundamental Rights - to protect human rights defenders within
the EU.

Include in the mandate of the Presidency of the Commission and of
the acting First Vice-Presidency in charge of the Rule of Law and Hu-
man Rights, a specific objective of respecting, protecting, and promo-
ting the role of civil society, including those who defend the human
rights of migrants.

Continue to bring infringement proceedings, when there is a breach
of EU law that violates the European civic area and the rights associa-
ted with the Charter of Fundamental Rights, also considering the use
of expedited procedures and interim measures when there is a risk of
irreparable damage. The Commission must ensure a more active role
for civil society in ongoing infringement proceedings.
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Ensure consistency between internal and external policies, including
the provision of funds to strengthen European civil society with me-
chanisms similar to those existing in foreign policy, including funding
to develop strategic litigation at both national and regional levels,
including actions before the EU Court of Justice. The Commission
must specifically guarantee funding for human rights organisations
that defend migrants’ rights so that they can carry out their work, free
from attack and without arbitrary restrictions.

Hold an Exchange of Views in 2022 on the fundamental role of civil
society in the defence of human rights, expressly including the role
of defenders of migrants' rights, and adopt a resolution recognising
the legitimacy of their work and claiming the right to defend human
rights in the territory of the EU.

Monitor the development of new legislation by States to ensure that
the latter do not contravene international standards and pose obsta-
cles to the legitimate work of human rights organisations

Ensure that the new CoE Action Plan on migration includes the pro-
tection of human rights defenders and the mitigation of criminali-
zation risks faced by those who provide humanitarian assistance to
migrants in distress.

Monitor the development of new legislation by States to ensure that
the latter do not contravene international standards and pose obsta-
cles to the legitimate work of human rights organisations.

Refrain from giving visibility to racist, xenophobic or hate speech or
messages and, on the contrary, exercise journalism with a focus on
human rights that does not promote negative messages or stereotypes
against migrants.

Conduct research to counter political discourse based on false infor-
mation.



Give visibility to positive migration narratives that do not resort to
stereotypes and do not dehumanise migrants.

Inform and be informed of the reality of migration, fight against ste-
reotypes and racist and xenophobic acts against migrants, so as not to
be influenced by stigmatizing false news.

Refrain from any racist and xenophobic comments on social media.

Report hate and/or xenophobic speech to the appropriate institutions
and mechanisms.

In relation to the duty to assist and the criminalisation of
solidarity

Amend EU Directive 2002/90/EC on the facilitation of unauthorized
entry, transit and residence ("Facilitated Entry Directive") so that Sta-
tes may only impose sanctions against people and organisations who-
se purpose is to make a profit.

Establish a proactive EU search and rescue mission to address gaps in
the humanitarian protection of people on the high seas.

Adopt guidelines on respect for the fundamental rights of human ri-
ghts defenders and humanitarian actors in anti-smuggling and other
border control operations. Such guidelines should introduce the "“fi-
rewall” principle to clearly separate migration law enforcement and
the mandates of civil society and professionals (including the role of
health, educational, social, and legal actors, as well as labour inspec-
tors and law enforcement authorities).

Monitor the first signs of solidarity surveillance, before it leads to the
criminalization of humanitarian actors. This monitoring could be ca-
rried out by an independent observatory linked to the Rule of Law Me-
chanism proposed by the EU, and through parliamentary inquiries.
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Monitoring should not only include criminal convictions, but also all
cases of criminal investigations, as well as ongoing harassment and
persecution of those defending the human rights of migrants.

Create a commission of inquiry with broad participation of defenders
of the human rights of migrants to investigate cases of criminalization
of solidarity in Europe, as well as cases of judicial harassment.

Follow up on the European Parliament Resolution of July 5, 2018 on
guidelines for Member States to prevent the criminalization of huma-
nitarian aid with a new resolution critically analysing the role played
by the European Commission, urging Member States to transform
the exception for humanitarian aid into national laws, and to urge the
Commission to amend Article 1(2) of EU Directive 2002/90/EC "defi-
ning the facilitation of unauthorized entry, transit, and residence" to
provide for its mandatory nature and not just the power to establish
the humanitarian exception, in line with international law.

Extend the monitoring of the restrictions faced by civil society orga-
nisations involved in search and rescue (SAR) activities to cover all
individuals and organisations defending the rights of migrants, inclu-
ding in non-maritime contexts.

Promote the recommendations included in this report with all EU ins-
titutions within their competence.

Put an end to interference with Humanitarian Maritime Rescue mis-
sions as well as other rescue actions in the mountains or elsewhere
and ensure that authorities fulfil their duty to provide relief in accor-
dance with human rights and a person-centred approach.

Ensure that health and social service providers, security forces (po-
lice) and labour inspectors are not required to collect and share in-
formation with immigration authorities, based on the “firewall" prin-
ciple. Refrain from criminalizing defenders of migrants' rights and



decriminalize solidarity, as well as suspend administrative and judi-
cial proceedings and drop ongoing charges against those providing
assistance to migrants.

Develop a comprehensive, transparent and participatory monitoring
mechanism that documents and analyses the patterns, risks and at-
tacks faced by human rights defenders and social organisations.

Promote the development of a binding protocol for the Public Minis-
try in a participatory process that establishes very clear guidelines
to prevent the continuation of the phenomenon of criminalization of
migrant rights defenders in Europe.

Include the prohibition of penalties in cases where the person un-
der investigation was a victim of trafficking and has been forced to
perform certain actions in order to be able to continue the journey to
Europe.

Implement General Policy Recommendation 16 of the European Com-
mission against Racism and Intolerance (ECRI) and, in particular,
not criminalize the provision of social and humanitarian assistance to
irregular migrants. This applies to all areas of public and private ser-
vices, including the rental of accommodation to irregular migrants.

Raise awareness and train administrators of justice to refrain from
interpreting laws designed to fight organised crime against human
rights organisations or against migrants themselves.

Ratify the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families, adopted by Ge-
neral Assembly Resolution 45/158 of December 18, 1990, as an impor-
tant step toward the recognition of the rights of all migrant workers
and, in particular, their dignity.

Provide interpretative guidance on the concept of “financial or mate-
rial benefit" to ensure that law enforcement and judicial actions are

214. European Commission against Racism and Intolerance (ECRI), 'Protection against Discrimination of

Irreqular Migrants.'
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focused on fighting criminal human trafficking networks. Similarly,
these guidelines should clarify the concept so that it cannot be used
against the people on the move themselves or those who support them
for humanitarian purposes or out of conviction.

The United Nations Advocates on Human Rights Defenders and Mi-
grants, follow up, document and report on the criminalization of so-
lidarity in Europe, including through field visits, as well as on the
administrative and judicial harassment of anyone prosecuted for their
activities in defence of the human rights of migrants.

215. ECRI, "La proteccwn contra la dlscrlrmnacmn de las personas mlgrantes en 51tuac10n irregular”,
- -1
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OMCT

SOS-Torture Network

Created in 1985, the World Organisation Against Torture (OMCT) wor-
ks for, with and through an international coalition of over 200 non-go-
vernmental organisations - the SOS-Torture Network - fighting torture,
summary executions, enforced disappearances, arbitrary detentions, and
all other cruel, inhuman and degrading treatment or punishment in the
world and fighting for the protection of human rights defenders.

Assisting and supporting victims

OMCT supports victims of torture to obtain justice and reparation, inclu-
ding rehabilitation. This support takes the form of legal, medical and social
emergency assistance, submitting complaints to regional and international
human rights mechanisms and urgent interventions. OMCT pays particu-
lar attention to certain categories of victims, such as women and children.

Preventing torture and fighting against impunity

Together with its local partners, OMCT advocates for the effective imple-
mentation, on the ground, of international standards against torture. OMCT
is also working for the optimal use of international human rights mechanis-
ms, in particular the United Nations Committee Against Torture, so that it
can become more effective.

Protecting human rights defenders

Often those who defend human rights and fight against torture are threate-
ned. That is why OMCT places their protection at the heart of its mission,
through alerts, activities of prevention, advocacy and awareness-raising as
well as direct support.

Accompanying and strengthening organisations in the field

OMCT provides its members with the tools and services that enable them to
carry out their work and strengthen their capacity and effectiveness in the
fight against torture. OMCT presence in Tunisia is part of its commitment
to supporting civil society in the process of transition to the rule of law and
respect for the absolute prohibition of torture

CP 21 - 8 rue du Vieux-Billard - CH-1211 Ginebra 8 - Suiza
Tel: + 41 22 809 49 39/ Fax: + 41 22 809 49 29 / www.omct.org
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Establishing the facts
Investigative and trial observation missions

Through activities ranging from sending trial observers to organising inter-
national investigative missions, FIDH has developed rigorous and impar-
tial procedures to establish facts and responsibility. Experts sent to the field
give their time to FIDH on a voluntary basis.

FIDH has conducted more than 1,500 missions in over 100 countries in the
past 25 years. These activities reinforce FIDH's alert and advocacy cam-
paigns.

Supporting civil society
Training and exchanges

FIDH organises numerous activities in partnership with its member organi-
sations, in the countries in which they are based. The core aim is to streng-
then the influence and capacity of human rights activists to boost changes
at the local level.

Mobilising the international community
Permanent lobbying before intergovernmental bodies

FIDH supports its member organisations and local partners in their efforts
before intergovernmental organisations. FIDH alerts international bodies
to violations of human rights and refers individual cases to them.

FIDH also takes part in the development of international legal instruments.

Informing and reporting
Mobhilising public opinion

FIDH informs and mobilises public opinion. Press releases, press conferen-
ces, open letters to authorities, mission reports, urgent appeals, petitions,
campaigns, website... FIDH makes full use of all means of communication
to raise awareness of human rights violations.

17 passage de la Main-d'Or - 75011 Paris - France
Tel: + 33143552518/ Fax: + 33143 55 18 80 / www.fidh.org
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i The Observatory
: for the Protection
: of Human Rights Defenders

Activities of the Observatory

The Observatory is an action programme based on the belief that stren-
gthened co-operation and solidarity among human rights defenders and
their organisations will contribute to break the isolation they are faced
with. It is also based on the absolute necessity to establish a systematic
response from NGOs and the international community to the repression
of which defenders are victims.

With this aim, the Observatory seeks to establish:
A mechanism of systematic alert of the international community on
cases of harassment and repression of defenders of human rights and
fundamental freedoms, particularly when they require urgent inter-
vention;

The observation of judicial proceedings, and whenever necessary, di-
rect legal assistance;

International missions of investigation and solidarity;

A personalised assistance as concrete as possible, including material
support, with the aim of ensuring the security of the defenders vic-
tims of serious violations;

The preparation, publication and world-wide dissemination of reports
on violations of the rights and freedoms of individuals or organisa-
tions working for human rights around the world;

Sustained action with the United Nations and more particularly the
Special Rapporteur on Human Rights Defenders, and when neces-
sary with geographic and thematic Special Rapporteurs and Working
Groups;

Sustained lobbying with various regional and international inter-
governmental institutions, especially the Organisation of American
States (OAS), the African Union (AU), the European Union (EU), the
Organisation for Security and Co-operation in Europe (OSCE), the
Council of Europe, the International Organisation of the Francopho-
nie (OIF), the Commonwealth, the League of Arab States, the Asso-
ciation of Southeast Asian Nations (ASEAN) and the International
Labour Organisation (ILO).
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The Observatory's activities are based on consultation and co-operation
with national, regional, and international non-governmental organisations.
With efficiency as its primary objective, the Observatory has adopted flexi-
ble criteria to examine the admissibility of cases that are communicated to
it, based on the “operational definition" of human rights defenders adopted
by FIDH and OMCT: “Each person victim or at risk of being the victim of
reprisals, harassment or violations, due to his or her commitment, exercised
individually or in association with others, in conformity with international
instruments of protection of human rights, to the promotion and realisation
of the rights recognised by the Universal Declaration of Human Rights and
guaranteed by the different international instruments"”.

To ensure its activities of alert and mobilisation, the Observatory has
established a system of communication devoted to defenders in danger.
This system, called Emergency Line, can be reached through:

E-mail: Appeals@fidh-omct.org
OMCT  Tel: + 41228094939 Fax: + 4122 809 49 29
FIDH Tel: + 33143552518 Fax: + 33143551880









