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Presentation:

This shadow report was jointly written by the Civil Association Foundation for Justice, Solidarity
and Peace (Asociacion Civil Fundacion Justicia, Solidaridad y Paz - Funpaz); the Civil Association
for a Diverse Venezuela (Asociacion Civil Venezuela Diversa); the Human Rights Program and the
RedDes Project at the Lisandro Alvarado University; the Centre for Human Rights at the
University of Margarita; the Human Rights Centre at the Metropolitan University; the “Padre
Luis Maria Olaso” Centre for Peace and Human Rights (Centro para la Paz y los Derechos
Humanos “Padre Luis Maria Olaso”) at the Central University of Venezuela; the Inter-
Institutional Human Rights Commission in the Faculty of Law and Political Science at the
University of Zulia, the School of Law at the Rafael Urdaneta University and the Human Rights
Commission of the Zulia Bar Association; the Committee of Relatives of the Victims of the Events
of February-March 1989 (Comité de Familiares de las Victimas de los Sucesos de Febrero-Marzo
de 1989 - COFAVIC), Nueva Esparta in Motion (Nueva Esparta en Movimiento); the Venezuelan
Observatory for the Human Rights of Women (Observatorio Venezolano de los Derechos
Humanos de las Mujeres); and the Human Rights Vicariate of the Archdiocese of Caracas (Vicaria
de Derechos Humanos de la Arquididcesis de Caracas); with the support and cooperation of the
World Organisation Against Torture (OMCT). The report aims to provide additional information
to the United Nations Committee against Torture on the implementation of Articles 1-16 of the
Convention against Torture and Other Cruel, Inhuman and Degrading Treatment and
Punishment in the Bolivarian Republic of Venezuela.

Despite the long list of recommendations addressed to the Venezuelan government?, this report
describes the ways in which torture continues to be committed by the security forces and
perpetuated due to a lack of action on the part of the national authorities.

The OMCT would like to thank the financial support of the European commission for this report. The
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I.  Normative context (Arts. 1, 2 and 4 of the Convention against Torture)

1. Constitutional and normative framework

Article 46 of the Constitution of the Bolivarian Republic of Venezuela (hereinafter CBRV)
enshrines the right of every person to have his or her physical, mental and moral integrity
respected, and consequently prohibits torture and cruel, inhuman or degrading treatment; it
also establishes the duty to respect the dignity and proper treatment of all persons deprived of
liberty, whether convicted or under prosecution, and imposes the obligation to punish public
officials who by virtue of their office, mistreat or cause physical or mental suffering, or instigate
or tolerate this treatment.

Article 337 of the CBRV also “prohibits torture or incommunicado detention” during states of
emergency, and obliges the State in insert 4.1, to approve legislation sanctioning torture within
the first year from the date of installation of the National Assembly in Venezuela. This law
eventually materialized 12 years after the fact in 2013 with the approval of the Special Law to
Prevent and Punish Torture and other Cruel, Inhuman or Degrading Treatment® (hereinafter the
Law Against Torture”).

The Venezuelan State ratified the Convention against Torture, Cruel, Inhuman and Degrading
Treatment (hereinafter “the Convention” or “Convention against Torture”) in 1991 and also
recognised the competence of the Committee against Torture under articles 21 and 22 of the
Convention, however although the State did sign the Optional Protocol to the Convention in July
2011 during the Universal Periodic Review of Venezuela in the Human Rights Council, it has not
complied with its declared “determined political will”? to ratify said Protocol. The Venezuelan
State’s ratification of the Convention gives it constitutional status, with direct and immediate
application by national courts and other public law institutions as required by Article 23 of the
CBRV.

The Special Law to Prevent and Punish Torture and Other Cruel, Inhuman or Degrading
Treatment, was enacted on July 22, 2013%, with the aim of regulating the prevention,
criminalization and punishment of the crime of torture and other cruel, inhuman or degrading
treatment, and of repairing damages caused to people who have been the victims of such acts.

The Law Against Torture defines the crime of torture in Article 17 as a deliberate offence
committed when physical, mental or moral harm is caused to a person under the custody of a
public official, however, the crime of torture does not apply if the person is not being held in
custody; moreover, criminal liability depends on the total completion of the action. The law



identifies three crimes defined as ill-treatment with different punishments: the crime of cruel
treatment, the crime of inhuman and degrading treatment, and physical and verbal abuse.

a) Norms which regulate the use of force to control demonstrations and public order

In accordance with Article 68 of the CBRV, “Citizens have the right to demonstrate, peacefully
and without weapons, subject to such requirements as may be established by law” . This
provision is further developed in the Law on Political Parties, Public Meetings and
Demonstrations (hereinafter the Law on Political Parties)® in Articles 437, 47° and 49°.
Nevertheless, the Constitutional Chamber of the Venezuelan Supreme Court of Justice has
recently made a regressive judgment with regards to the right to demonstrate, by conditioning
this right on the prior existence of State authorization, as follows: “any assembly, demonstration
or public meeting without the prior endorsement of an authorization by the respective
competent authority, may result in the police and security forces, in order to maintain public
order to ensure the right of transit and other constitutional rights [...] dispersing these
concentrations with the use of the most appropriate mechanism to do so, under the provisions of
the Constitution and national law”*°.

Article 68 of the Constitution also enshrines the prohibition of the “use of firearms and toxic
substances to control peaceful demonstrations”, which was later established as a general
provision of the Organic Law on Police Service and the National Police Force (hereinafter the
National Police Law)* and was also outlined in Resolution 113 of the Ministry of Popular Power
for Interior Relations and Justice (hereinafter the Ministry of Interior and Justice) on April 15,
2011, directed at the National Police™ the decentralised agency for public safety at the
national level; and the State Police bodies™*, in charge of prevention and crime control activities
throughout the country.

Resolution 113 is further developed in the Manual on the actions of police forces to ensure
public order, social peace and peaceful coexistence in public meetings and demonstrations™,
which underpins the actions of police forces in relation to human life and dignity, stating that
force must only be used as a last resort when all means of negotiation and persuasion have
been exhausted and applied using the principles of legality, necessity and proportionality.

Furthermore, this provision is applicable to any security body which carries out police functions,
in accordance with the provisions of Article 65 of the Law on National Police (Article 1 of
Resolution 113). In this regard, Article 4.7 of the Organic Law of the Bolivarian National Armed
Forces (hereinafter the Armed Forces Law)'® states that the Armed Forces are responsible for
“helping to preserve or restore internal order, in the face of serious social disruption”. In the
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specific case of the National Guard, Article 329 of the CBRV and 4.7 of the Law on the Armed
Forces state that this body may lead military operations required for the defence and
maintenance of the internal order of the country via specific, joint or combined operations, and
that for this reason, its functions include carrying out activities using police measures in specific
and routine tasks. Indeed, Venezuela’s armed forces carry out public safety duties as part of the
special measures taken by the National Executive to reduce the high rate of violence.

This creates concern among the organisations who are the authors of this report because,
according to Article 332 of the CBRV: “Public security organs are civilian in nature”, and so the
involvement of military forces in public security actions should be exceptional, limited and
subject to the strictest controls'’. Indeed, warnings have been made at the regional level about
the dangers of such action, as “(...) States must restrict to the maximum extent the use of armed
forces to control domestic disturbances, since they are trained to fight against enemies and not

718

to protect and control civilians, a task that is typical of police forces”™", and so it is “advisable to

avoid the intervention of the armed forces in internal security matters because it carries the risk

of human rights violations”*.

Recommendations:

. Ratify the Optional Protocol to the United Nations Convention against Torture, Cruel, Inhuman or
Degrading Treatment or Punishment.

*  Amend the Law Against Torture so that it complies fully with international standards.

*  Guarantee the right to freedom of assembly without linking the peaceful enjoyment of this right
to the need for prior authorization.

. Guarantee that the law enforcement bodies and related agencies working on public safety have a
strictly civilian and professional character at all levels, with a clear institutional and conceptual
differentiation between crime prevention, criminal investigation and national defence.



Il. Investigation of the crimes of torture, cruel, inhuman and degrading
treatment and the fight against impunity. Sanctions and remedies (Articles
12, 13 and 14 of the Convention against Torture)

1. Statistical references to impunity. Analysis of official data

In Venezuela crimes against human rights including extrajudicial executions, torture and other
inhuman and degrading treatment have increased steadily and significantly, as shown by figures
from non-governmental organisations and the few official public reports in existence. Since
2009 the format for most official reports from human rights bodies was modified, which has
limited public information available on the subject and has increased the lack of institutional
transparency, preventing effective access to information from key bodies, such as the Public
Prosecution, the Ombudsman and the Office of Scientific, Penal and Criminal Investigations
(Cuerpo de Investigaciones Cientificas, Penales y Criminalisticas - CICPC); this is the reason why
there are no updated official figures and individual records on the commission of these crimes
in recent years.

This lack of information also affects access to figures about all cases of torture and ill-treatment
in Venezuela, added to the fact that most cases are not reported due to the lack of credibility
afforded to the victims by the competent institutions and the fear of further reprisals. The
Public Prosecutor’s Office does not keep a publicly available national registry of reported cases
of torture, inhuman, cruel and degrading treatment, and in existing reports, cases are not

counted as torture, but instead as “injuries” or “abuse of authority”%.

The serious impunity situation in Venezuela is revealed in the limited information available via
the annual reports of institutions responsible for receiving complaints of human rights violations
committed by State officials. As an example, during 2006-2010%* thirty thousand (30,000) cases
of alleged human rights violations were recorded, 93% of them ended with a stay of
proceedings, or were dismissed” or archived**. Only 7% ended with a formal indictment®> and
of this 7%, only 4% led to convictions, which is a violation of the right to a prompt and impartial
response from the authorities and the right of victims to be guaranteed fair and adequate
reparation.

During 2011, the annual report of the Public Prosecutor’s Office to the National Assembly?®,
stated that they had received eight thousand eight hundred and thirteen (8,813) cases of
alleged human rights violations, of which ninety-seven (97%) were dismissed or archived and a
formal charge was made in only three percent (3%) of thee cases. This pattern of impunity
continued throughout 2012*” and 2013, when eight thousand two hundred and twenty-seven

(8,227) and eight thousand one hundred and ninety-six (8,196) new cases were recorded by the
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Department for the Protection of Fundamental Rights (Direccion de Proteccion de Derechos
Fundamentales). By 2013, there were sixty (60) prosecutors in the Public Prosecutor’s Office
assigned with carrying out criminal investigations related to human rights violations®’.

With regard to cases of torture and cruel, inhuman and degrading treatment which allegedly
occurred during student protests taking place between February and June 2014, the Public
Prosecution Service stated in a special report® that the Department for the Protection of
Fundamental Rights had initiated one hundred and eighty-nine (189) investigations of rights
infringement, of which two (2) cases are currently being investigated for murder, two (2) for
torture and one hundred and eighty-five (185) for cruel treatment’’. The report also mentioned
that eight hundred and seventy-three (873) people had been injured; namely five hundred and
ninety-five (595) civilians and two hundred and seventy-eight (278) public officials; in addition
to forty-two (42) people killed; namely thirty-two (32) civilians and ten (10) public officials.

In terms of investigation, it was reported that thirty (30) final decisions had been made relating
to one hundred and eighty nine (189) open investigations. Of the final decisions, twenty-two
(22) were dismissals, six (6) led to formal charges and two (2) cases were archived, which means
that in eighty-two percent (82%) of cases, the investigation process was not continued™.

Despite the fact that the Public Prosecutor’s Office acknowledged the existence of forty-two
(42) people who had been killed, they only reported two (2) open investigations for murder
without specifying the procedural status of the case and without determining whether the
remaining forty (40) cases involved the commission of a criminal offence or a violation of the
right to life committed by officials from State security bodies.

According to a special report from the Public Prosecutor’s Office, thirteen (13) officers were
imprisoned pending trial for these offences, five (5) officials were granted bail and required to
present themselves every 30 days in court and two (2) cases are pending arrest warrants™.

The investigation initiated for the one hundred and eighty-five (185) cases of cruel treatment
led to five (5) individual charges for ten (10) officials, twenty-two (22) case dismissals and two
(2) archived cases. There is no official information on the two torture cases under investigation.
The publicly available information shows that investigations are being conducted within the
ordinary criminal justice system.



2. Application of the Istanbul Protocol
According to publicly-available information and declarations from the competent authorities
responsible for criminal investigation, it is believed that to date, the authorities have not
implemented the Istanbul Protocol in any of the cases in this report, for the documentation of
alleged torture, cruel, inhuman and degrading treatment.

In many cases, forensic medical examinations to document wounds and injuries suffered by the
victims were performed several days or even weeks after the events. Some of the statements
from the alleged victims, which are purported to have been extracted while under torture, were
included in criminal proceedings without the objection of the Public Prosecutor’s Office or the
judicial bodies acting in these cases™”.

When receiving complaints, the bodies responsible for criminal investigation did not ensure the
confidentiality and independence of the reporting system, or the protection of the victim from
possible retaliations. In a landmark case in which sexual violation with a rifle was reported, the
head of the Public Prosecutor’s Office addressed the issue using the following terms: “It is not
true that a rifle was inserted into the anus (...) It is not true that this event occurred, according to
the medical-legal examination. After all the tests were carried out it is proven that the statement
is not true” >>, “Do you think that a person who has been raped, that is, has had the tip of a rifle
inserted into their anus could sit in this hearing during this presentation? It is disagreeable to
talk about this, but we must do it, because much of what is said about Venezuela internationally
is false (...) and that is how the Venezuelan State has been attacked at the national and
international level”*®.

The lack of implementation of the standards established in the Protocol and other instruments
leads to the improper documentation of cases, a lack of registration and identification of
attacks, physical and psychological effects, and a real inability to effectively investigate and
punish those held to be allegedly responsible, making victims’ access to justice and reparations
unfeasible, and making the victims invisible.

The following emblematic case which occurred in Miranda State highlights delays in medical
attention:

The case of Luis Alberto Gutiérrez Prieto, Miranda State, Venezuela

On 19-02-2014, at approximately 7:00pm, young Gutierrez was taking some pictures during a
demonstration in the city of Teques in Miranda State. The National Guard was allegedly using
tear gas and had started chasing demonstrators, so Luis Alberto Gutiérrez ran for shelter but was

intercepted by an unidentified armed civilian group who prevented him from continuing, and he



was arrested along with 43 people by presumed members of the National Guard. He reported
that while in custody he was physically and psychologically abused. He states that he was kicked
in the face with a regulation uniform boot by alleged members of the National Guard, which
caused him severe fractures to the face in the region of his forehead, on the left side of his nose
and eye socket. In addition to this injury, Luis Pietro reports having received a sharp blow to the
neck.

He was held at the Maria Ochoa Pedro Morales (PMON) Military Academy in Teques, until the
early hours of the next day 20-02-2014, when he was taken at approximately 3:00am by soldiers
to the Victorino Santaella City Hospital in Teques, Miranda State, to receive attention for his
injuries. Once in the hospital grounds, the soldiers allegedly threatened the medical staff
ordering them not to contact the relatives of the wounded young man. After this he was meant
to be transferred to the Miguel Pérez Carrefio Hospital in Caracas, but this was not respected by
the troops and they transferred him back to the PMON allegedly under death threat. Despite
being seriously wounded he was allegedly left outside for several hours before being transferred
to the “El Paso” Clinic in Miranda State, where he was treated by medical staff from the
institution and given an emergency operation, while being heavily guarded by at least 6 soldiers
with rifle537.

3. Patterns of impunity in investigations
The Venezuelan State has a duty to investigate allegations of torture and cruel, inhuman or
degrading treatment. The obligation to investigate is mandatory and “cannot be disregarded or

conditioned by domestic acts or legal provisions of any nature”>®.

The Attorney General of the Bolivarian Republic of Venezuela addressed the issue of impunity in
2009, stating that the underlying cause as to why human rights violations remain unpunished
“lies in the fact that investigations are being conducted by the police agencies themselves” *°.
The Public Prosecutor has stated that when we are faced with events that involve the
infringement of fundamental rights, those responsible for the investigation are often officials
from different state security bodies who, in many cases, are investigators with vast experience
in detecting, locating and collecting items leading to a conviction. Such a situation “is an
obstacle to the investigation conducted by the Public Prosecutor”, as it facilitates the obstruction

of the proceedings and protects those responsible®.

Among the mechanisms of impunity that often occur simultaneously and systematically in most
cases of human rights violations, the following should be mentioned by way of example: i) in the
police force: the existence of “elite groups”, impunity in cases of corruption, criminalization of
the victim, tendency to view violations as “isolated cases”*: ii) in the Office of Scientific, Penal
and Criminal Investigations (Cuerpo de Investigaciones Cientificas, Penales y Criminalisticas -
CICPC), the criminal investigation body: cooperation with officials allegedly involved,
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modification of police records, lack of resources leading to delays in investigations;
discrepancies between the contents of the forensic medical examination and the versions of
family members®*?; iii) in the Judiciary: persistence in Venezuela’s justice administration of a high
number of temporary judges and prosecutors®, a situation that has a negative impact on the
rights of victims in criminal proceedings related to human rights violations.

Added to this are new practices and mechanisms of impunity related to the expansion of so-
called death squads and the participation of armed civilian groups. Among the new practices
are: i) changes to the crime scene where the incident occurred, moving the victim to a different
place with subsequent stripping of clothes and accessories; placing weapons and psychotropic
substances in the place where the crime took place or at the victim’s home**; ii) the use of
elements to conceal the identity of the officer, and in some cases the use of unmarked vehicles
or taxis®; iii) threats and harassment of relatives and witnesses after they have made
complaints®®. All of these hinder, or even prevent prosecutors’ investigation work.

The case of the Barrios family in Aragua State is an emblematic case of retaliations reported by
victims, families and witnesses of human rights violations. This family has continued to be
harassed after suffering the violent death of ten members since 1998,

Recommendations:

¢ Include in legislation and policing protocols the application of investigation mechanisms and
guidelines for cases of alleged torture, cruel, inhuman and degrading treatment and extralegal
arbitrary or summary killings.

Guarantee prompt, thorough and impartial investigations into all cases where it is alleged that
torture, cruel, inhuman or degrading treatment occurred, leading to the identification, prosecution
and punishment of those responsible. Ensure the adequate protection of victims and the suspension
of the officers involved from their duties according to domestic and international law.

* Remove barriers that facilitate impunity including the concealment of the identity of law enforcement
officers, the criminalization and trivialization of victims and the modification of police reports.

* Adopt and ensure that the remedies and the right to fair and adequate compensation, including
comprehensive care programs aimed at promoting comprehensive rehabilitation, bringing the legal
framework and institutional practice in line with the standards established in Article 14 of the
Convention against Torture and in line with General Comment No. 3 of the Committee against
Torture.
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lll. Torture and cruel, inhuman and degrading treatment as a pattern in the
conduct of the State security forces (Articles 10, 11, 16 of the Convention
against Torture)

1. In cases of alleged extrajudicial killings by State security forces
According to figures from the National Statistics Institute (Instituto Nacional de Estadistica -
INE), in 2009, nineteen thousand one hundred and thirty-three (19,133) murders were recorded
in Venezuela, placing the country’s homicide rate at seventy-five (75) per 100,000 inhabitants®.
Of all the homicides registered, 79.48% were committed with firearms, 81.13% of those killed
were male and 18.87% female; and 44.12% were aged between 25 and 44 years. The INE
document adds that most of the victims belonged to the poorest sectors of society™.

The National Government, through the “Great Venezuelan Mission to all Life!” (Gran Misidn iA
toda Vida! Venezuela), reported that the murder rate in 2011 stood at 50 per 100,000
inhabitants®® and on March 1, 2013, the Minister of Interior and Justice reported that in 2012
16,000 people had been killed in the country®®. In contrast, monitoring activities conducted by
civil society indicate a progressive increase in figures related to violence. According to the
Venezuelan Observatory on Violence (Observatorio Venezolano de Violencia), 2013 closed with
an estimated 24,763 violent deaths in the country, representing a rate of 79 deaths per
100,00053, one of the highest rates in the world. According to this study, violent deaths in
Venezuela represent 12% of overall mortality rates, with young men the main victims, creating a
demographic distortion in the country. In Venezuela, 53% more men are dying than women;
young men of working age®*.

The Ministry of Home Affairs, Justice and Peace reported that out of every 100 homicides
occurring in Venezuela, seventy-six (76) are the result of gang wars and clashes between gangs
and security forces®. The United Nations Office on Drugs and Crime Global Study on
Homicide®®, published in 2013, ranked Venezuela as the second country in the region with the
highest murder rate after Honduras with the rate for 2012 standing at 53.7 per 100,000
inhabitants, while Caracas, the capital, was particularly highlighted with a homicide rate of 122
per 100,000 inhabitants. Venezuela is the only country in the region whose murder rate has
steadily risen since 1995 while the general trend has been for the rate to be maintained or to
decrease”’.

The Human Rights Ombudsman has stated that extrajudicial killings are committed “as a police
mechanism to ensure security [...] via which the death penalty has been unofficially established
through the use by police agencies, of mechanisms of violence that violate the fundamental right
to life and the principles of justice, solidarity and respect for the human being”>®.
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In 2008, the Ombudsman noted that a total of one hundred and thirty four (134) complaints
were made concerning the arbitrary deprivation of life, all following a pattern of extrajudicial
killing®. According to the Ombudsman, the organs allegedly most responsible were the State
police forces in different regions, which had a total of sixty-five (65) complaints against them
(representing 48.51% of the total, or almost half); followed by the Office of Scientific, Penal and
Criminal Investigations (CICPC) with thirty-two (32) complaints (23.88%) and the municipal
police forces, with seventeen (17) complaints (12.69%)%.

In 2009, the Attorney General stated that crimes against human rights “are in the majority
attributed to police officers”®. Between 2000 and 2008, the Public Prosecution had in its files
8,350 cases of extrajudicial executions committed by this sector, with an average of 1,044 cases
per year. The sheer scale of these figures, coupled with lobbying undertaken by the victims’
families organized into committees, as well as advocacy carried out by Venezuelan human rights
NGOs at the national and international level (OAS/UN), has led to various State agencies
increasingly recognizing the problem. However, this public recognition has not translated into a
significant reduction in the impunity which has prevailed in these cases during the past 10 years.
It is believed that the three elements that favour the existence of a pattern of impunity
identified in 2001 by the Ombudsman, still apply today: i) the police discourse that these crimes
occurred during attacks is accepted, even by citizens themselves; ii) the media treatment of
these practices as “an effective tool to combat high crime rates”; and iii) society’s lack of
knowledge of their rights and guarantees as well as the means to defend them®.

Between January to December 2013, COFAVIC documented eight hundred and two (802) cases
of alleged violations of the right to life in 23 states. The figure reached five hundred and forty-
one (541) cases between January to June 2014. The first six months already account for more
than half of the cases which occurred last year®, and we must add to this data describing an
increase in political violence, shown dramatically by the substantial increase in the
criminalization of public protest®*.

2. As a way of repressing social protest

In the social protests that have occurred in the country, it has been found that the police and /
or military forces have consistently used repressive practices incompatible with legislation on
human rights and the proportional and differential use of force; establishing a widespread
pattern used to repress social protest that can be described as torture, cruel, inhuman or
degrading treatment®”.
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In February 2014, social protests took place in a number of cities across the country, which were
mostly peaceful, and where repressive actions were used by the police, the military and even
civilian armed groups®® who allegedly acted with the acquiescence of State institutions®”.

The use of excessive force by security forces in charge of public order and the use of prohibited
weapons and ammunition against people peacefully demonstrating, has also been a constant in
several cities in Venezuela. This pattern has been used: 1) to suppress mass protest
demonstrations, 2) To make arrests or apprehensions and 3) during detention or
imprisonmentss.

a) Excessive use of force and arbitrary detentions during social protest

Complaints have been made about alleged arbitrary detentions and indiscriminate use of force
by state security forces. For example, in February 2014, multiple complaints were received from
people who claimed to have been victims of illegitimate detention, without an arrest warrant
and without the formal requirements related to the flagrante delicto commission of a crime®.

The victims of these events reported that they had been arrested were near to the scene of the
protests, and in some cases that the arrest was made after an illegal raid on their home from
where they were arbitrarily and violently taken without the requirements established by law
having been met.

One recurring pattern in the arrests was shown by the use of a similar discourse by the
authorities to justify detentions. Testimonies of victims or their lawyers concluded that various
records relating to different students who were arrested on various dates and in different parts
of the city contained very similar wording, as if it were some kind of pattern, a kind of fabricated
record”®.

CANTV Case, Barquisimeto, Lara State

It has been reported that people who had no responsibility in the events, were linked to alleged
damages to the facilities of National Venezuelan Telephone Company (Compania Anonima
Telefonos de Venezuela Nacional - CANTV), premises in Avenida Lara and Avenida Venezuela in
Barquisimeto, Lara State. Particularly in the case of the Avenida Venezuela CANTV, Mr. Moisés
Rios, Jesus Escalante and Wilson Vdsquez were deprived of liberty on February 21, 2014,
although their responsibility in burning vehicles within CANTV facilities was not proven. In this
case there is evidence, videos and photographs, confirmed by Funpaz71 in which it can be verified
that all these people were arrested at three locations by police officers and then taken to the
headquarters of the Avenida Venezuela CANTV to incriminate them for the damages. These three

people were detained for over 45 days at the military installations of the 354 Military Police
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Brigade at Fort Terepaima in Barquisimeto, where after pressure from civil society in Lara State,
the student movement in the area, various NGOs and a number of political actors (Members of
the Legislative Council of Lara State) they were released on probation and ordered to report to
the police every 30 days before the trial stage began. Currently these three (3) citizens are
waiting for the dismissal of the case at the request of the Public Prosecutor's Office72.

Moreover, most of the arrests were made by members of the National Guard”® and regional
police forces from the states involved. However, when carrying out the arrests, the officials did
not properly identify themselves, nor were the detainees able to verify their name or rank as
the bulletproof jackets used by these officials covered their identification insignia. Venezuelan
Law requires every official carrying out police functions to bear the official uniform of the
security body to which they belong during the exercise of their duties, with insignia, equipment
and identification documents visibly proving them to be officials and to properly identify
themselves at the request of citizens’*.

The victims of arbitrary detention reported that after being apprehended they were moved
from one place to another in civilian vehicles for several hours, “and then left in some military or
police facility””.
information on the reasons for the detention and denial of the right of detainees to

Another irregularity relating to arrest consisted of failure to provide

communicate with their families, lawyers or trusted friends. In many cases, information about
their arrest and place of detention was denied to relatives and lawyers during the first 8-14
hours after the fact. Similarly, during the time spent in detention, before being brought before
the court, they were denied access to lawyers to prove their status, conditions of detention and
to read the police reports to enable them to know the reasons for their arrest’®.

Regularly, detainees were brought before the preliminary proceedings courts within 48 hours as
required by Article 44.1 of the Venezuelan Constitution, but the hearings were held late in the
afternoon or even at night and in the early morning, so that people were often detained for 48
hours or more”’. In cases where bail was required as a precautionary measure to replace a
custodial sentence, the detention could be extended for several days78.

In many cases, attorneys only had access to the detainees once they were brought before the
preliminary proceedings courts at the onset of their hearing’®. Added to this, given the nature of
the facilities in these courts, lawyers were unable to hold private conversations with each of
their clients before the hearing®. These circumstances allow us to infer that the detainees and
their lawyers had neither the time nor the adequate physical space for the proper exercise of
the right to defence.
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Regarding the crimes, in most cases detainees were charged with three to four different types
of crimes, regardless, in some cases, that the facts of their arrest clearly demonstrated that they
could not have committed any of the offences they were charged with®!. The offences included:
Public Incitement (Article 285 of the Penal Code), Resisting the Authorities (Article 296 of the
Penal Code), Conspiracy (Article 286 of the Penal Code), Obstruction of a National Public Road
(Article 357 of the Penal Code), Criminal Association (Article 37 of the Law against Organized
Crime and Terrorist Financing) Violent Damage to Property (Article 474 of the Penal Code). The
Law against Organized Crime and Terrorist Financing was also applied, as in the case of Hotel
Venetur in Nueva Esparta State®.

There have been recurrent and systematic reports of alleged acts of torture, cruel, inhuman or
degrading treatment by both the National Guard and the Police Forces at the time of arrest,
during transport and at the detention centre itself®. Lawyers and human rights defenders who
assisted victims requested on repeated occasions that the injuries and mistreatment of the
detainees be recorded. Nevertheless, the trial judges often refused®. They also repeatedly
reported that the courts did not allow or agree to detainees being transferred for medical
examination®>. Another irregularity used was subjecting guarantors for bail to verification by the
courts, who often refused offers of bail, thereby delaying for several days the release of some
detainees suffering from injury, with the result that after 3, 4 or 5 days, physical evidence of
abuse was lost®.

In general, the excessive use of police force and repression used by the security forces in
Venezuela during student protests in 2014 and in April 2013, violated not only the right to
demonstrate, but also constitutional rights to physical, mental and moral integrity, inviolability
of the home, and even property as the destruction of belongings such as cell phones, jewellery
and money belonging to people in detention was a common practice used by the security
bodies in cities across the country®’.

The authors of this report are also highly concerned about numerous testimonies, reports and
complaints we have received about the improper and indiscriminate use of rubber bullets, tear
gas and water cannons, at short range or in enclosed or residential spaces®, allegedly with the
aim not only of dispersing demonstrations, avoiding closing roads or as punishment to lift
barricades, but for the purpose of causing physical harm to the protesters, without first
negotiating or engaging in dialogue with them®’.

Another pattern that characterized the conduct of the security forces in Venezuela, especially
during the protests in 2014, was the excessive use of police force in certain areas, mostly
residential, with unprecedented cases of raids on residences and residential complexes in
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Venezuela, accompanied in many cases by the destruction of property®. The Interagency
Commission on Human Rights in Zulia State reported serious cases such as that of the Torres de
El Saladillo in Maracaibo, Zulia State®”.

Testimonial, photographic and audiovisual evidence related to the above raids shows attacks on
people, widespread arrests, excessive and illegal use of weapons against people in their homes,
widespread attacks against residents’ property and infrastructure areas in residential
complexes, especially to parked cars, and also the presence of unidentified civilians working
alongside Venezuelan State security officials”.

The following case is an example of the criminalization of protest with alleged use of arbitrary
arrest:

The case of Johnny Alvarado, Valencia, Miranda State

Mr. Alvarado was allegedly attacked simultaneously by at least six members of the National
Guard, who shot him multiple times at close range in his left hand and elbow, causing the loss of
muscle tissue. He also was hit in the back by a projectile shot at close range causing a deep
wound with tissue loss; his treating physicians at the time found the remains of a rubber bullet
fired from a shotgun. The trigger for the assault, according to the testimony of the victim’s
mother, was that the young man had been identified as a participant in demonstrations being

held in the State against the National Electoral Council®.

Moreover, the authors of this report are concerned about a recurring pattern in different cities,
the use of tear gas up to twelve (12) years out of date, and the indiscriminate use at short
distance of teargas and rubber bullets™. The security forces have failed to present
accountability reports on the methods of control used in each of the demonstrations they
suppressed, or on the officers and troops acting in these events, as required under the general
principle of accountability and access to public information established in Articles 141 and 143
of the CBRV®” and provisions 25 and 26 of the Rules on the performance of the police in public
meetings and demonstrations®®.

b) Civilian Armed Groups

The participation of plainclothes individuals used to repress actions against demonstrators was
an equally evident pattern in cities across the country. These individuals were unidentified and
travelled mostly on bikes or in vans, acting with the alleged acquiescence of the police officers
and military personnel present®’.
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It is important to establish a strong position in relation to the alleged involvement of armed
civilian groups in some of the violence in cities across the country, which further aggravates the
complexity of the current situation. We express our deep concern about the use of restricted
ammunition by armed civilian groups, since only the Venezuelan State may possess and use
weapons of war’® as established by Article 324 of the Constitution®”.

Recommendations:

* Conduct a comprehensive review of current practices used to maintain law and order, including the
training and deployment of officials in charge of law enforcement operations for crowd control and rules
on the use of force and firearms, so that these practices fall in line with requirements to respect and
protect human rights; adopting measures to control the actions of all members of the security forces to
prevent abuses from occurring due to the overuse and misuse of force and firearms; and applying the
appropriate criminal and disciplinary regime.

* Design and implement effective strategies for disarmament and control by the State of any irregular
armed group as a necessary condition for social cohesion and the fight against insecurity in the country.

3. Effects on Specific Groups
a) Women

Venezuelan organisations and institutions working on human rights have repeatedly expressed
concern about the significant rise in human rights violations. Some of these crimes correspond
to a worsening of general violence in Venezuela, which is increasingly affecting women and

girls'®.

Violence against Women

In practice, there is no access to justice for Venezuelan women for certain kinds of human rights
violations and breaches of the law, which keeps them in a state of emotional and physical
vulnerability and puts them at risk of continuing to be victims of all forms of violence. One
example of this is the poor implementation of protection and security measures when women
report crimes against them, due to a lack of training of officials who receive these reports,
persistent cultural prejudices against women who denounce crime and scarce resources to
enforce these measures. Another factor is the persistent use of mediation processes to settle
disputes even though the use of these processes has been abolished; or the filing of
psychological reports on victims when receiving their complaints. Likewise, there is no
regulation or legal protocol to unify the procedures used to care for the victims and manage
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their case, nor has a National Plan for Prevention of and Attention to Violence Against Women
101

been developed, with the active participation of independent NGOs .

Impunity prevails in ninety-six percent (96%) of cases filed before the Public Prosecutor’s Office;
according to the Alternative Report on Violence against Women in Venezuela, produced by the
Venezuelan Observatory for the Human Rights of Women (Observatorio Venezolano de los
Derechos Humanos de las Mujeres) in 2010, of “58,421 cases handled in 2008 alone, just two
thousand one hundred and sixty-five (2,165) were taken before the competent courts” 2, which
means that long delays in procedural times continue, both in the investigative stage and during
the administrative proceedings, which leads to a high percentage of cases being dismissed.
There has also been a progressive increase in femicide, the ultimate expression of violence
against women, since 2009, rising from 1.5 to 2.5 percentage points, according to COFAVIC'®.
More recently, the same NGO conducted an investigation in 18 states into the murders of
women between January and October 2013. As part of this study, four hundred and fifty-two
(452) cases were reported of deaths presumed to have occurred due to general violence and
gender-based violence; of which, sixty-two percent (62%) were caused by firearms and fifteen
percent (15%) by knives; four (4) out of every ten (10) cases took place in the street and three
(3) inside the person’s residence. The results of the study indicate that sixty-four percent (64%)
of the victims were between 18 and 40 years old and a significant number of fourteen percent
(14%) were females (64 cases).

The annual report of the Public Prosecutor in 2013 indicated that a total of seventy-one
thousand eight hundred and twelve (71,812) crimes of gender-based violence against women
have been filed, representing thirty-three percent (0.33%) of the overall figures from the
Prosecutor’s Office. Sixty-seven (67) of these cases were under criminal investigation, eight
thousand and eighty-three (8,083) were being indicted by the courts, two thousand three
hundred and thirty-three (2,333) were being indicted by prosecutors, five hundred and
seventeen (517) were under trial, and four fifty-four (454) had led to arrest warrants.

During the first half of 2014, the Public Prosecutor has confirmed that it has processed sixty (60)
cases of femicide, of which forty-two (42) are under investigation, fourteen (14) are at the
intermediate stage of the proceedings and only four (4) are under trial. As reported by the
Deputy-Director for the Defence of Women in the Attorney General’s Office, there are sixty-
seven (67) specialized prosecutors to handle cases of violence against women across the
country. In Caracas, two prosecutors specialise in the intermediate phase and trial stage of
criminal cases and a further two have national jurisdiction to deal with more complex cases of
gender-based violence.
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On August 14, 2014, Femicide was incorporated into the Organic Law on the Right of Women to
a Life Free from Violence. Also incorporated were the aggravating circumstances that constitute
this violence, the recognition of private medical certificates and the possibility of bringing one’s
own case when the Prosecutor’s Office fails to do so in the legally required time frame.
However, this reform has not yet entered into force; it has not been enacted by the National
Executive and published in Official Gazette.

Another factor that limits the possibility of developing public policies for the care and
prevention of violence against women is the lack of accurate and reliable statistics on the
prevalence and incidence of violence against women in the country. Even though the law
provides for the establishment of at least one women’s refuge in each state, there are currently
only three in existence, situated in Aragua, Miranda and the capital.

The crime of trafficking in women and girls and their exploitation
through prostitution

According to reports by the Venezuelan Observatory for the Human Rights of Women'®*, there
is no systematic and reliable information compiled by the State on trafficking and prostitution of
women and girls; nor public policies for their prevention and attention.

The Ministry of Health continues to identify female sex workers with a “pink card” in order to
“control prostitution” thereby discriminating against this group of people'®. The Association of
Women for Wellbeing and Mutual Assistance (Asociacion de Mujeres por el Bienestar y
Asistencia Reciproca Amber) has been requesting since 1995 that this practice be eliminated
without obtaining a positive response®®.

The Office for Crime Prevention in the Ministry of the Interior, Justice and Peace produced a
National Action Plan to Prevent, Suppress and Punish Trafficking in Persons, which was
presented in 2007 as a Bill before the National Assembly and has yet to be approved. For its
part, the Office of Scientific, Penal and Criminal Investigations (Cuerpo de Investigaciones
Cientificas Penales y Criminalisticas - CICPC) opened an Office on Trafficking in Persons,
designating prosecutors from the Public Prosecutor’s Office with national jurisdiction in this
matter. However, their activities and data are unknown because these are not provided to civil
society or private investigators. There are no campaigns in the country for the prevention and
care of victims of trafficking; nor are any actions being taken to reduce the demand for
prostitution.

Torture, inhuman and degrading treatment against women during arrests in
the first half of 2014 and the April 2013 protests
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During the repression of social protests in the April 2013 post-electoral context and the first half
of 2014, women were affected by alleged acts of violence showing different patterns from the
repression used against men, in some cases specifically related to their gender. In particular, it
was reported that women officers and soldiers from the Venezuelan National Guard assaulted
female protesters. Patterns of abuse related to gender can also be identified in some cases in
which women were not arrested but suffered abuse during public demonstrations, either
because they were participating in them or because they happened to be passing by’

The recurrent use of death threats was documented, as was the use of guns as a means of
intimidation. Practices included firing rubber bullets at point blank or close range, throwing
protesters against the pavementlo8 or counting bullets in front of detainees as if to refer that

199 cases were also documented in which detainees were not

they were going to be shot
separated by gender, and in which women shared cells with people arrested for criminal

offences who hurled insults at them, including expressions of a sexual nature™*°.

In one alleged case, a female soldier, after having neutralized the detainee, bit her on the arm
and insulted her womanhood, hitting her severely about the head and pulling her hair, while
another officer pointed a rifle at her head'"".

Female detainees were regularly held in small spaces, and had their physiological needs
neglected by being denied supplies for washing, toilet paper and sanitary pads, regardless of
their gender-specific needs. In relation to the neglect of specific needs during detention, the
International Committee of the Red Cross has established that the State must ensure that
sanitary conditions (in detention centres) are adequate to maintain the health and hygiene of
prisoners, allowing them regular access to toilets and allowing them to bathe and wash their

clothes regularly**.

The women’s testimonies collected by the non-governmental organisations who have written
this report, include recurring reports that the women were threatened with rape and with being
obliged to perform oral sex on officers who were holding them in custody. In other cases
women reported having been subjected to forced nudity while officers referred to their physical
form or body shapem. In cases from Lara State, it was reported that members of the National
Guard randomly and violently cut detainees’ hair then cleaned their boots with the off cuts'**.

We would also like to highlight our concern in cases where it is alleged that officers carried out
vaginal and anal inspections with their fingers, practices which constitute sexual violation as
established by the Inter-American Commission and the Court of Human Rights, and which in
turn constitute torture because of the effects on the victim. Thus, in many cases finger vaginal
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examinations were performed under the excuse of searching detainees, in the course of which
obscene expressions were used, in treatment that violated the detainees’ personal dignity™™.

When women prisoners made reference to their family, officials allegedly threatened them that
they would be killed and that their children would grow up on their own or face needs that they
could not help them with, causing severe psychological and emotional distress'*®.

b) Children and adolescents

Figures from the non-governmental organisation CECODAP™’ highlight the impact of violence
on children and adolescents which has increased sixfold since 1992, and note that the majority
of deaths among adolescents aged 12 to 17 years were due to violent causes. According to the
NGO, seventy-five (75%) of violent deaths of boys occur in urban areas and are caused by
firearms'*®.

Young people in urban neighbourhoods are most affected by police repression and by the
actions of so-called vigilantes. This is confirmed by information provided by the Venezuelan
State in its report to the independent expert of the United Nations Secretariat in May 2005,
which stated that according to statistics from the Human Rights Ombudsman’s Office, “41% of
victims of extrajudicial killings associated with control of public safety (crime) are between 15
and 20 years old”*®. In 2008, the Ombudsman said that: “Most of the victims were in the 18-28
age group (42.54% of the total); followed by victims between 12 and 17 years old (19.40%)"**°.

During the demonstrations in Venezuela, specifically in February 2014, violence and violations
of the human rights of children and adolescents were also reported. During these events, the
authorities reacted by carrying out mass arrests, with excessive use of force contrary to national
legislation and the UN Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials. The Centre for Human Rights at the Universidad Metropolitana is currently working on
15 juvenile cases and all of them are related to violations of their personal integrity while under
arrest. These violations consisted of children being beaten, both at the time of the arrest itself
and during transfer to detention centres, with the officers’ helmets, with their regulation
truncheons and with bare hands; also, threats and insults to minors were reported in all cases.

To date there is no information about the initiation or possible outcomes of investigations or
sanctions on the officials responsible for these violations.

22



c) Lesbian, Gay, Bisexual, Trans and Intersex Persons

The definition of torture includes the prohibition of “discrimination of any kind” including

122 |1n Venezuela

discrimination based on sexual orientation'*, or gender identity and expression
Lesbian, Gay, Bisexual, Trans and Intersex persons are dehumanized by cruel, inhuman and
degrading treatment, which is generally not reflected in official statistics kept by State
institutions. There is no precise data available due to the lack of complaints made by victims,

caused by fears of being re-victimized and mistrust in the justice system.
i) Hate crimes and acts of discrimination (LGBTI)

Police officers and members of the National Guard have been systematically identified by
victims as perpetrators of violence against LGBTI persons, including through disproportionate
use of force and violation of the physical, mental and moral integrity of LGBTI persons who work
within the security forces, those who attempt to use police services or those being held in
detention.

There are an increasing number of reports of arbitrary arrests and illegal raids, with the aim of
arresting LGBTI groups, who are treated with excessive violence by the State security forces,
including threats and demeaning and discriminatory language. For example, in October 2009,
officers of the Caracas Police during a joint procedure with officials from the National Guard and
the Ministry of Popular Power for the Interior and Justice arrested 19 gays and lesbians in
Villaflor Street in the El Recreo district of the capital city Caracas; 11 of these people were
teenagers. Most were stripped of their belongings, cell phones and IDs, subjected to inhuman
and degrading verbal abuse related to their sexual orientation, and physically beaten'?.

The case of Avenida Libertador, Caracas.

In October 2012, officers from the Office of Scientific, Penal and Criminal Investigations (CICPC)
arbitrarily detained 23 Trans women in Libertador Avenue, Caracas, using excessive force and
intimidation with firearms, and transferred them to the CICPC facilities in Paraiso allegedly to
question them in relation to the murder of a man which occurred in early September. Four of the
detainees: Dixon Hidalgo (Alejandra), Daniel Diaz (Danielis), Juan Basanta (Barbara) and Ender
Veliz were subjected to electric shock torture, suffered physical abuse to different parts of the
body and face, and verbal abuse related to their sexual orientation and gender identity, when
they refused to provide information about the case to CICPC officials and protested in the
facilities about the way in which the rest of their companions were being treated at the police
station. To date there has been no official response as to whether investigations have been

o 124
initiated =".
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In May 2013, members of the National Guard attacked a group of trans women in Libertador
Avenue resulting in one woman suffering a bullet wound to her foot.

In response to this pattern of attacks against LGBTI people which are prohibited by the
Convention against Torture and other standards, the State security agencies have not included
specific training programs on sexual orientation, gender identity and expression to eradicate
such conduct, the perpetrators are not punished, and there is no reparation for the victims.

The Venezuela Diversa civil association has registered from 2008 to 2013, 17 murders of trans
people and gay people in the city of Caracas and in the states of Vargas and Miranda, all in
degrading conditions with signs of torture, the victims having been subjected to multiple stab
wounds, blows with blunt instruments to the head and bullet wounds in different parts of the
body'*’.

Such cases have gone unpunished due to the failure of justice administrators and criminal
investigation bodies, who have dismissed these cases considering the victims to be people who
violate decency and good manners because of their lifestyle, the type of work they do, their
socioeconomic status, and because they pose a threat to family life and the stability of
children®?®.

Degrading treatment in health centres, schools and prisons

In healthcare establishments, LGBTI people are subjected to psychological abuse, distress,
humiliation and discrimination when they require healthcare in general and especially when
they go for treatment and prevention of HIV and AIDS.

In public and private education at all levels, people who define themselves as LGBTI or those
who are perceived as such, are often the victims of teasing, harassment, physical punishment
and degrading treatment by other students and even teachers, situations which lead to
students dropping out of school due to a lack of plans, programs and actions aimed to punish
and eradicate such acts'?’.

In October 2012, in the municipality of Francisco Linares Alcantara in Aragua State, Angello
Alfredo Prado Perdomo'®®, an 18 year-old gay man, was doused with gasoline and set on fire,
causing third-degree burns to thirty percent (30%) of his body, which occurred after he was
bullied and harassed at secondary school where he was studying for his final exams.
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In prisons, LGBTI individuals and groups are subjected to psychological, physical and sexual
attack, while held together with the general Venezuelan prison population. They also suffer
poor prison conditions and lack of provision of basic services, the use of excessive force by
security forces and prison guards, high rates of prison violence and a lack of effective control by
the authorities.

Imprisoning trans women with men disregards their identities and causes a high level of
emotional distress and acute anxiety, which may amount to torture. As for gay and bisexual
men, they suffer from macho and sexist stereotyping in which they are regarded as weak
(effeminate) and willing to consent to any sexual contact with other men. In the case of lesbian
and bisexual women, the risk of sexual violence and abuse originates from prison officials
themselves or other women detainees.

d) Human rights defenders

During the period from January 2010 to September 2014, conditions for the work of human
rights defenders in Venezuela deteriorated significantly. The Venezuelan State has breached its
obligations by failing to provide the necessary means for human rights defenders to conduct
their activities freely; by failing to protect them when they are threatened in order to prevent
attacks on their life and integrity; by imposing obstacles to their work and by failing to seriously
and effectively investigate violations committed against them and thereby fighting impunity**.

In 2004, one of the moments in which political polarization in Venezuelan society reached its
peak, the attitude of the Venezuelan State changed with respect to NGOs and human rights
defenders. It changed from neutralizing the human rights sector by adopting a defensive
strategy against criticism, to the adoption of a clear policy of confrontation and public
discrediting, which has had serious consequences. There is clear and public evidence of this
shift, as the highest State authorities have not only denied responsibility for violations of human
rights during their tenure, as did other governments in the past, but have also made serious
public allegations against both NGOs and human rights defenders, most notably that of
“treason” for receiving finance from international cooperation, specifically from the United
States. Also, for the first time in Venezuela's democratic history, there have been assassinations
and extrajudicial executions of human rights defenders'®.

Figures between 2010 and March 2014 show 208 cases of attacks on human rights defenders,
including several violations of defenders’ rights. Seventy-one (71) cases involved NGOs, human
rights defenders and members of victims’ committees; one hundred and seventeen (117)
involved labour rights advocates, and twenty (20) were carried out against defenders of land
rights.
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State officials are held responsible for a high percentage of assaults and obstacles faced by
human rights defenders, even though the State has the primary responsibility to ensure their
protection. The rest of the attacks are the responsibility of individuals who identify themselves
as supporters of the national government. We note with grave concern the prevailing impunity
in most cases, even though the authorities have full knowledge of the facts.

Human rights defenders working on the promotion and enforcement of the rights of LGBTI
people in Venezuela are subjected to threats, harassment, arbitrary detention, abuse and - in

extreme cases - physical violence by State officials and / or social groups who support the

government, and by other individuals®®!.

One emblematic case showing the vulnerability of human rights defenders is that of Mijail

Martinez in Barquisimeto, Lara State™*.

Recommendations

* Adopt legislative, administrative, judicial or other measures to strengthen the prohibition of torture
practices related to gender, sexual orientation, gender identity and expression, in health services,
public and private schools, prisons and in public life.

* Establish mechanisms for the statistical recording of violence against specific groups with public
data disaggregated by age, gender, number of complaints received, investigations conducted,
protection mechanisms applied, suspects and sanctions applied.

* Provide protection to human rights defenders, promoting legislation that favours freedom of
association and guarantees the work of human rights defenders and non-governmental
organisations, as well as conducting investigations to prosecute and punish those responsible for
actions that violate their human rights because of their work in defence of human rights.
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